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ART.  J.  — UFE   OF  LORD   CAMDEN. 

[From  tbe  Law  Hagaiiiw,  vol.  ii.  p.  34] 

The  possession  of  the  highest  offices  in  the  law  has  so  nn- 
frequeotly  been  fotind  united  in  the  same  individual  with  a 
declared  opposition  to  the  encroachments  of  pferogative,  and 
a  zealous  assertion  of  popular  privileges,  that  it  is  matter  of 
surprise  that  the  biography  of  lord  Camden,  in  whom  this 
union  was  most  conspicuous,  and  who  was  in  consequence, 
during  a  great  part  of  his  political  life,  the  object  of  un- 
bounded national  applause  and  reverence,  instead  of  being 
fully  written  by  some  of  his  contemporaries  qualified  for  the 
task  by  intimate  personal  knowledge,  should  never  even 
have  been  detached,  except  in  ihe  most  meagre  and  imper-  ' 
feet  manner,  from  the  general  history  of  English  politics, 
and  the  bulk  of  contemporary  memoirs. 

The  name  of  lord  Camden  was  menlionecL  in  a  former 
volume'  as  one  in  the  catalogue  of  lawyers  by  descent.  Hi« 
father,  sir  John  Pratt,  descended  from  a  family  of  some 
antiquity  and  consideration,  which  had  been  settled  since 

■  See  Lifs  of  Loid  H»nlwicke,  An.  Jur.  rol.  ut-  p-  47. 
VOL.    XXVI. — NO.   tl.  I 


DiailizodbvGoOgle 


2  Lift  0/  hard  Camden.  [Oct. 

'  ,lhe  reign  of  Elizabeth  at  Careswell  Priory,  near  CollumptoQ, 
'  in  Deyonshire,  was  called  to  the  bar  abont  the  year  1684, 
and  practised  with  much  reputation  during  the  three  fol- 
lowing reigns,  and  represented  the  borotigh  of  Midhurst  ia 
two  parliaments,  until,  on  the  accession  of  George  I.,  he  was 
appointed  a  judge  of  the  king's  bench ;  and  in  Easter  term 
1718,  on  the  elevation  of  lord  Parker  to  the  chancellorship, 
was  raised  to  the  dignity  of  chief  justice  of  the  same  court, 
jn  which  he  presided  until  his  death  in  February  1724. 
Many  a  young  sessions  subaltero,  who  might  otherwise  have 
remained  unconscious  of  the  existence  and  dignities  of  sir 
John  Pratt,  has  been  made  familiar  with  his  name  from  the 
well-known  doggrel  version  of  a  settlement  case,  preserved 
by  Burrow  and  transplanted  into  Burn's  Justice,  wherein 
his  lordship  as  Coryphaeus,  and  the  puisne  judges  as  the 
chorus,  are  made  to  chaunt  forth  the  judgment  of  the  court, 
touching  the  case  of  the  woman,  who. 


Sir  John  had  by  each  of  two  marriages  a  family  of  four 
sons  and  four  daughters.  Charles,  the  subject  of  this  me- 
moir, the  third  son  by  hia  second  wife,  (daughter  of  Hugh 
"Wilson,  a  Montgomeryshire  clergyman  and  canon  of  Ban- 
gor,) was  born  about  the  close  of  1713  or  the  beginning  of 
1714.  Of  his  boyhood  and  early  youth  we  can  find  little 
recorded,  beyond  the  general  statement,  that  he  was  already 
distinguished  as  a  lad  of  much  promise,  and  reasonably 
diligent  and  studious,  possessing  at  the  same  lime  a  flow  of 
animal  spirits,  and  a  cheerful  and  affectionate  temper,  which 
made  him  a  great  favorite  amongst  his  companions.  He 
was  sent  early  as  a  colleger  to  Eton,  and  had  for  his  con- 
temporaries there,  amongst  others,  the  elder  Pitt,  Lyttelton, 
and  Horace  Walpole ;  the  two  former,  however,  a  few  years 
his  seniors.    It  is  most  probable  that  he  laid  there  the  foua- 
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dation  of  that  friendship  with    the  Srst  of  them,  which' 
lasted  unbroken  and  undiminished  till  his  death,  and  which 
in  their  mature  years  was  drawn  into  so  close  a  political  as 
well  as  personal  attachment.     That  young  Pratt  did  not 
misemploy  his  time  at  school  is  manifest  from  the  oircnra- 
stance  of  his  obtaining  the  election  to  King's  College,  Cam- 
bridge, where  he  entered  into  residence  in  the  October  term, 
17^1.    The  scholars  of  King's,  as  many  of  our  readers  are 
aware,  being  entitled  to  their  degree  without  the  necessity 
of  appearing  in  the  university  schools,  or  passing  the  ordeal 
of  a  senate-house  examination,  it  was  not  necessary  for  him 
to  employ  the  period  of  his  undergradiiateship  in  the  prose- 
cution of  the  ordinary  academical  studies,  i 
at  liberty  to  apply  himself  to  others  more 
bis  taste,  and,  as  it  proved,  more  subsidiary 
and  reputation  in  the  world.     Destined  from 
legal   profession,  (for  he   had  been  enteret 
Temple  at  the  age  of  fifteen,)  it  appears,  a< 
bis  favorite  reading  (of  a  serious  kind)  was 
at  college,  to  the  history  and  constitutional  li 
and  he  exhibited  already  that  predilection  tO' 
lar  principle  in  the  constitution,  by  which  his  public  life  was 
so  uniformly  marked.     In  all  the  contests  in  which  his  col- 
lege was  engaged,  whether  for  the  election  of  ils  own  offi- 
cers, or  the  establishment  of  its  exclusive  privileges,'  Pratt 
was  found  espousing  the  popular  side,  and  opposing  himself 
to  "  unstatutable  influence"  with  as  much  warmth  and  te- 
nacity, as  he  afterwards  was  wont  to  display  on  the  wider 
arena  of  national  dispute.     He  became  as  of  right,  at  the 
end  of  three  years  from  his  election,  a  fellow  of  his  college, 
and  proceeded  in  due  course  to  his  bachelor's  degree  in 
1736-6,  and  to  his  master's  in  1739 ;  having  in  the  interval, 
in  Trinity  term,  1738,  been  called  to  the  bar.     He  prac- 
tised, or  rather  waited  for  practice,  some  years  at  the  com- 
mon law  bar,  and  travelled  the  western  circuit,  without 
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obtaining  that  reasonable  share  of  businesa  which  his  own 
talents,  appHcation,  and  professional  acquirements,  aided 
by  the  induenoe  derived,  from  his  father's  name  and  reputa- 
tion, and  his  family  connections  in  the  west  of  England, 
might  have  been  expected  to  secure  to  him,  without  under- 
going that  melancholy  period  of  long  probation,  which  many 
an  aspiring  youth  has  fondly  anticipated  would  have  been 
sufficient  to  clothe  him  in  the  honors  of  silk,  if  not  to  open 
9.  near  prospect  of  the  dignities  of  ermine  —  instead  of  leav- 
ing him  with  the  sad  adjuncts  of  a  bag  as  empty,  and  a 
pocket  emptier,  than  it  took  him  up.  For  eight  or  nine 
long' years  did  Pratt  travel  the  same  dull  and  almost  hope- 
,  -less  round,  until,  if  tradition  speak  trath,  he  was  at  last 
introduced  to  business  by  one  of  those  lucky  incidents,  which 
have  been  attributed  to  more  than  one  lawyer  of  enunence 
dead  and  living.  The  story  bears,  that  he  was  at  length  so 
dispirited  by  his  continued  ill  snccess,  as  to  entertain  serious 
thoughts  of  relioquishing  his  profession,  returning  to  the 
seclusion  of  his  college,  and  qualifying  himself  for  orders ; 
so  that  with  the  proceeds  of  his  fellowship  to  eke  out  for 
the  present  the  scanty  portion  of  a  fifth  son,  (if  aught  yet 
remained  of  it,')  and,  with  the  certainty  of  succession  to  a 
college  living  in  the  course  of  a  few  years,  he  might  be  able 
to  assure  himself  of  an  honorable  though  limited  indepen- 
dence. With  this  melancholy  prospect,  he  went  to  make 
one  final  experiment  on  his  circuit,  and  then,  if  fortune 
were  still  unpropitious,  to  give  up  the  pursuit.  He  com- 
municated his  determination  to  his  friend  Henley,  afterwards 
lord   chancellor  Northington,    who  was  some  years  hie 

>  Pntt  hiimeir,  in  >  ftmilittr  letter  of  the  dtte  of  I74I,  ((li«  third  jthi  ontj 
(^  hii  probation,)  beui  wttn«u  to  hi»  itttte  oT  impem*iotily  :—"  Maa,  mj 
hone  i>  lamer  than  evei;  no  MMinet  cared  of  one  ihoulder  Iban  the  othec 
becan  to  halt.  Mj  louei  in  honefleah  min  me,  and  keep  ine  to  poor,  that  I 
hkre  icaroe  mane]r  eDoagh  to  be«r  me  out  in  n  annuDer'*  ramble ;  jet  ramble 
1  Miut,  if  I  atarve  to  pajr  for  iL" 
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senior,  and  also  vent  the  western  circuit.    Henley  combated 
his  purpose,  first  with  raillerjr,  and  then  with  serious  ex- 
postulation; but  finding  both  insufficient  to  beat  him  out  of 
it,  managed  to  get  him  engaged  as  his  own  junior  in  a  cause 
of  some  importance ;  and  being,  or  contriving  more  proba-' 
bly  to  absent  himself  on  the  plea  of  being,  taken  ill,  it  fell 
to  Pratt  to  hold  the  leading  brief;  and  he  acquitted  hiniself 
so  well,  and  displayed  at  once  so  much  professional  knowl- 
edge and  ready  power  of  elocution,  as  to  ensure  the  verdict 
for  his  client,  and  to  acquire  among  the  dispensers  of  busi- 
ness, as  well  as  among  his  brethren  at  the  bar,  the  reputa- 
tion of  a  sound  lawyer  and  eloquent  advoc 
was  nonr  broken,  and  we  see  him  henceforwi 
stoutly  with  the  stream.     Circuit  business  fi 
upon  him :  his  friend  Henley,  we  are  told, 
good  offices ;  we  find  his  name  occurring  her 
the  reports  of  the  period,'  until,   in  the  cours 
or  six  years,  he  came,  more  particularly  in 
general   principles  or  constitutional  rights  v 
into  extensive  and  profitable  employment.     Ii 
him  second  counsel  in  defence  of  Owen  the  b 
was  the  subject  of  a  government  prosecution 
a  pamphlet  in  vindication  of  Alexander  Mu 
ceedings  against  whom  by  the  house  of  comn 
tion  attracted  for  some  time  so  much  attentioi 
occasion  he  strenuously  maintained,  in  his 
jury,  the  doctrine  which  he  afterwards  asserted  with  such 
energy  in  parliament,  of  their  right  to  return  a  general  ver- 
dict, and  to  pronounce  upon  the  intention  of  the  accused,  as 
well  as  upon  the  fact  of  publication  and  the  correctness  of 
the  innuendos.    Some  years  afterwards,  when  in  his  char- 


'  Tbe  fint  printed  cwn  in  whicb  we  btre  Taund  hii  ntme  sppeuio^  ii  m 
nttlement  cue  in  Michulmu  lenii  1750 ;  but  the  ntmBi  of  eeiu»el  w«n  at 
that  time  or  dtj  giToa  ud  omitted  Tet7  imgular'?' 
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acter  of   Attorney-general   he  conducted    the  prosecution 

against  the  jaoobile  pamphleteer,  Dr.  Shebbeare,  (the  first 

libel  case  tried 'before  lord  Mansfield,)  he  equally  assumed 

the  same  right  in  the  jury,  and  accordingly,  as  he  tells  us 

himself,  turned  his  back  upon  the  judge  while  opening  the 

,  ease  and  commenting  on  the  alleged  libel,  so  as  to  intimate 

-  that  in  his  view  the-nrhole  question  was  one  which  the  jury 

had  the  sole  cognizance  of,  and  the  bench  no  part  in.     In 

Qwen's  case  the  jury  adopted  his  view  of  the  matter,  and 

found  an  unqualified  verdict  of ."  not  guilty,"  to  which  they 

adhered  in  spite  of  the  inquiry  which  the  chief  justice 

(X^e),   at  the  attorney-general's  su^eslion,  addressed  to 

them,  whether  or  not  they  were  satisfied  with  the  evidence 

of  publication.     We  see  him  also  engaged  in  several  other 

important  crown  cases  within  the  two  or  three  following 

3arn  that  he  obtained  besides  considerable  prac- 

Litation  at  the  bar  of  the  house  of  commons; 

rs  to  have  been,  thus  far  at  least,  principally  as 

well  read  in  constitutional  law,  and  known  as 

erpreter  of  it,   that  he  established  himself  in 

general  estimation.     He  does  not  appear  at  all  in  the  courts 

of  equity  until  after  his  appointment  as  attorney-general; 

and  in -the  minor  matters  of  daily  discussion  in  the  king's 

bench,  his  name  occurs  less  frequently  than  that  of  many 

others.     But  he  was  about  to  be  busied  upon  a  wider  and 

more  important  scene. 

The  duke  of  Newcastle's  administration  began  early  in 
the  year  1756  to  exhibit  unequivocal  symptoms  of  disor- 
ganization, and  promised  speedily  to  fall  asunder  before  the 
combined  assault  of  the  two  parties  of  Kockingham  and 
'  Pitt.  The  timid  and  irresolute  spirit  of  the  minister  crouch- 
ed before  the  fulminalions  of  his  great  opponent,  and  sunk 
within  him  at  the  gathering  difficulties  which  the  disasters 
of  the  war  abroad,  and  increasing  discontents  at  home, 
brought  round  him.    In  November  of  that  year  the  dis- 


DolizodbvCoOglf 


1841.]  Uf»  of  Lord  Camden.  %' 

jointed  cabinet,  notwithstanding  all  its  attempts  to  patch  it 
tip,  fell  irretrievably  to  pieces.     The  series  ^f  negociations 
and  intrigues  which  occupied  the  next  half  year  are  well 
known  to  all  readers  of  the  memoirs  of  the  time.    They 
ended  at  last,  in  June  1757,  in  the  restontjoD  of  the  duke  to 
the  nominal  head  of  the  government,  Kft  being,  as  secre' 
tary  of  state,  its  presiding  spirit ;  und  .Ae  post  of  attorney-  . 
general  becoming  vacant  by  sir  Robert  Henley's  acceptance 
of  the  great  seal,  Pitt  insisted,  as  a  personal  favor  to  him- 
self, on  its  being  filled  by  Pratt,  his  early  friend,  and  in 
whose  coincidence  of  opinion  on  political  subjects  he  could 
place  full  confidence.     Me  was  accordingly  installed  in  it, 
over  the  head  and  to  the  great  chagrin  of  Charles  Yorke, 
who  had  been  some  time  solicitor-general,  and  who,  years 
afterwards,  in  Pitt's  second  administrati 
revenge  himself  by  privately  plotting  wii 
hend,  then  chancellor  of  the  exchequer,  i 
the  ministry  of  which  they  both  were 
formation  of  a  new  one,  in  which  Yoi 
occupy  the  woolsack  ;  an  intrigue  to  whi 
George  III.  (already  a  worthy  proficient 
dissimulation  which  has  been  pronouncec 
a  necessary  qualification  In  a  sovereign) 
party,  and  which  was  rendered  abortive 
hend's  unexpected  death. 

A  seat  in  parliament  was  obtained  for  the  new  attorney- 
general  for  the  borough  of  Downton,  which  he  continued  to 
occupy  as  long  as  he  remained  a  member  of  the  house  of 
commons.  Almost  the  first  parUamentary  duty  imposed 
upon  him  was  one  which  conveyed  a  high  compliment  — 
that  of  preparing  and  conducting  through  the  house  the  bill 
for  explaining  and  extending  the  provisions  of  the  habeas 
corpus  act,  the  introduction  of  which  arose  out  of  a  decision 
of  the  court  of  king's  bench,  that  lbs  statute  of  Charles  IT. 
did  not  apply  to  the  case  of  a  party  impressed  into  the 


^laiiizodbvGoogle 


8        H  l^S*  "/  ^^  Camden.  (Oct 

king's  aei'*ic€,  unless  he  were  charged  with  some  criminal 
matter.  In- performing  this  office,  "  he  declared  himself," 
says  Horace  Walpole,  "  for  the  utmost  latitudeof  the  habeas 
corpus ;  and  it  reflected  no  small  honor  on  him  that  the  first 
advocate  of  the  crown  should  appear  as  the  firmest  cham- 
jWon  against  prerogative."     No  distinct  report  of  his  speeches 

■onihfs  occasion  is  extant,  the  debates  in  the  commons,  as 
we  have  ihem  in  the  parliamentary  history,  being  alt  thrown 
into-  the  form  of  a  single  argnment  on  either  side.  The  bill, 
us  is  wclL  known,  after  encountering  little  opposition  in  that 
hpuse,  was  rejected  by  the  lords,  "  in  compliment  to  lord 

'ifansfield,"  according  to  Walpole;  at  all  events,  in  defer- 
ence to  hie  and  lord  Hardwicke's  authority  and  influence, 
and  the  undisguised  hostiUty  of  the  king :  nor  was  it  until 
more  than  half  a  century  afterwards,  and  even  then  not 
without  much  oppositi(m,  that  the  legislature  adventured  on 
an  extension  of  the  act,  absolutely  necessary  to  give  effect 
to  its  spirit  and  principles,  and  to  which  no  argument  could 
be  opposed  beyond  the  ordinary  topics  of  prejudice  and 
feebleness, —  vague  declamation  about  the  dangers  of  inno- 
vation, and  the  absolute  and  unimprovable  excellence  of  the 
system  to  be  changed. 

It  was  about  this  time  that  Pratt,  already  past  forty  years  of 
age,  found  out  that  he  had  remained  long  enough  a  bachelor, 
and  that  for  the  full  enjoyment  of  his  brilliant  prospects,  it 
was  expedient  to  share  them  with  a  partner.  The  lady  of 
his  choice  was  Elisabeth,  daughter  and  co-heir  of  Nicholas 
Jeferys,  Esq.,  of  Brecknock  Priory.  Their  first  child,  the 
late  veimable  marquis  Camden,  was  born  on  the  1 1th  of 
■  -'  February  1789  :  another  son,  Robert,  who  entered  the  army 
and  died  abroad,  and  three  daughters,  were  the  other  issue 
of  Uie  marriage. 

It  fell  to  Pratt  to  conduct,  as  attorney-general,  the  prose- 
eutions  against  Dr.  Hensey  and  Dr.  Shebbeare  for  treason 

-«0d  sedition  in  1768,  and  in  1760  that  against  the  anfortu- 
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nate  earl  Ferrers:  in  all  of  which  he  demeaned  himself 
after  the  honorable  pattern  of  moderation  and  fairness  set 
him  by  his  predecessor  Mnrray,  and  in  a  very  different  style 
from  that  in  which  state  trials  had  been  wont  to  be  con- 
ducted.    "  As  I  never  thought  it  ray  duty,"  he  says  m 
lord    Ferrers's   case,    "to  attempt  at  eloquence   when -a 
prisoner  stood  upon   trial  for  his  life,  much  less  sirall  I 
think  myself  justified  in  doing  it  before  your  lordships; 
give  me  leave  therefore  to  proceed  to  a  narration  of-tKe 
facts."     He  now  enjoyed,  besides  his  official  emoluments, 
an  almost  engrossing  private  practice  in  the  courts  of  equity-, 
to  which  (in  the  anticipation,  it  may  be,  which  was  eventu^' 
ally   realized,  of  succeeding   his  friend  lord  Norlhington, 
when  gout  or  party  should  drive  him  from  the  much  coveted 
seat,)  he  had  confined  himself  since  he  be 
general.     We  have  had  the  curiosity  to  loo 
Northington's  Reports,  where  the  names  of 
almost  uniformly  given,  and  find,  during  the 
1757  to  1761,  five  cases  only  in  which  the  a 
does  not  appear,  in  three  of  which  five  the  c 
named  at  all.     He  had  also  received  from  th< 
Bath  the  honor  of  being  elected,  in  1769,  recorder  of  that 
city. 

The  accession  of  the  new  sovereign,  the  ascendency  of 
lord  Bute,  and  the  resignation  of  Pitt,  wrought  no  depres- 
sion of  Pratt's  fortunes.  He  continued  to  occupy  his  post  of 
attorney-general  until  December  1761,  when  the  death  of 
Chief  Justice  Willes  created  a  vacancy  on  the  bench  of  the 
common  pleas,  which  the  government  had  no  difficulty  in 
offering  at  once  for  his  occupation ;  and,  in  the  present  as- 
pect of  poUtics,  he  had  as  little  hesitation  in  accepting  a 
Incrative  and  now  permanent  dignity;  and  accordingly, 
having  been  first  called  to  the  degree  of  the  coif,  and  knight- 
ed, he  took  his  seat  as  chief  justice  on  the  13th  of  January 
following;    justices  Clive,   Bathurst,  and  Noel,  beinj^  bii,. 
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coUeagoes  on  the  bench.  A  few  weeks  afterwards,  he 
writes  to  liis  old  friend  Dr.  Davies—  "  1  remember  you  pro- 
phesied formerly  that  I  sliould  be  a  chief  justice,  or  perhaps 
something  higher.  Half  is  come  to  pass :  I  am  thane  of 
Cawdor ;  but  the  greater  is  beliind ;  and  if  that  fails  me, 
you  are  still  a  false  prophet.  Joking  aside,  I  am  retired  out 
of  this  bustling  world  to  a  place  of  sufficient  profit,  ease, 
and  dignity ;  and  believe  that  1  am  a  much  happier  man 
than  the  highest  post  in  the  law  could  have  made  me."  So 
,  meu  persuade  themselves.  His  friend  lived,  however,  to 
"  congratulate  him  on  his  elevation  to  that  highest  post,  and 
plight  have  exclaimed  to  him  in  turn  —  "  Thou  hast  it  now, 
King,  Cawdor,  Glamis,  all." 

Very  few  days  elapsed  before  the  new  chief  justice  gave 
a  sufficient  indication  of  the  principles  on  which  he  intended 
to  administer  justice.  In  one  of  the  first  cases  that  came 
before  him,  a  question  arising  as  to  the  discretionary  power 
of  the  court  to  receive  or  reject  a  plea  puis  darrein  continu- 
ance, he  took  occasion  to  say,  that  "  such  discretion  was 
contrary  to  the  genius  of  the  common  law  of  England,  and 
would  be  more  fit  for  an  eastern  monarchy  than  for  this 
land  of  liberty ;  nuUi  negabimus  justiciam,  nuQi  deferemvs," 
&c.  Nor  was  it  very  long  before  it  appeared  that  he  was 
not,  in  his  judicial  capacity,  to  be  exempt  from  the  discus- 
sion of  questions  of  political  right  of  the  deepest  concern  to 
the  liberty  of  the  subject  In  the  spring  of  1763,  the  me- 
morable proceedings  against  Wilkes  and  his  obnoxious 
North  Briton,  prosecuted  by  means  of  general  warrants 
frdm  the  secretary  of  state,  gave  birth  to  numerous  actions 
Btt  his  own  suit  and  that  of  the  persons  employed  by  him 
(there  were  some  fifteen  or  sixteen  in  all),  against  the  sec- 
retaries, lords  Halifax  and  Egremont,  Mr.  Wood,  their 
under-secrelary,  and  the  officers  engaged  in  (he  execution 
of  the  warrant  All  these  were  brought  in  the  common 
pleas ;  the  known  principles  of  the  chief  justice  affording  a 
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sufficient  guaranty  that,  at  all  events,  the 

vengeance  would  not  meet  with  less  count 

ministers  of  it.     Before,  however,  any  of 

for  trial,  arose  the  question  as  to  Wilkes's 

discharged  from  imprisonment.      It  was 

grounds ;  the  incapacity  of  the  secretary  o 

warrant  of  commitment  at  all ;  the  want  o 

mentsin  the  warrant  as  (othenatnreof  the 

the  defendant's  privilege  of  parhament. 

last  ground  only,  namely,  that  thepubticat 

not,  as  a  breach  of  the  peace,  such  an  act 

libeller  of  his  privilege,  that  tlie  court,  Will 

up  by  habeas  corpus,  directed  his  dischar; 

judgtnent  pronoimced  by  the  chief  justice 

in  any  degree  declare,  as  was  commonly 

gality  of  general  warrants,   which  was  n 

into  discussion.     That  qnestion  arose,   h 

afterwards,  in  the  action  brought  by  Lea 

against  the  messenger,  Money,  who,  unde 
the  same  warrant,  had  seized  his  papers  at 
person.     The  chief  justice  having  stated  s 
that  the  warrant  was  illegal,  and  the  defendants  not  within 
the  protection  of  the  statute  of  the  24  G.  2,  requiring  notice 
of  action  to  magistrates,  a  bill  of  exceptions  was  tendered 
on  behalf  of  the  defendant,  which  was  not,  however,  argued 
before  the  court  of  king's  bench  until  1766,  when  the  case 
laid  the  foundation  of  Dunning's  fame,  and  elicited  from 
the  court  a  strong  opinion  against  the  validity  of  the  war- 
rant, although  it  ultimately  went  off  on  a  bye  point    Id 
the  same  term  with  this  (Michaelmas  1763,)  was  tried  also* 

'  Lord  Kenjcm  intinutted,  in  R.  t.  Deipud  (7  T.  H.  743)  tlut  Itwyera  of 
eminence,  wlia  liad  caiuideied  the  point  since,  were  of  opinion  tliat  lord 
Ctmden  hul  on  Uiia  point  tatb«r  oTerMepped  tbe  line  oTthe  Isn ;  and  waiA, 
tl>U  at  all  Bventi  Clie  judgment  waa  irreconcilable  with  manj  caii  loleinnlj 
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the  case  of  Wilkea  v.  Wood,  in  which  the  chief  justice  gave 
way  to  all  his  constitutional  warmth  in  denotincing  the  pro- 
ceedings under  the  warrant :  — 

"  The  defendants  claim  a  right,  under  precedents,  to  force  per- 
sons' houses,  break  open  eacrutoires,  seize  and  detain  their  papers, 
upon  a  general  warrant,  where  no  inventory  is  made  of  the  things 
thus  taken  away,  and  where  no  oflenders'*  names  are  specified  in 
the  warrant,  and  therefore  a  disc  ret  ionary  power  given  to  messen- 
gers to  search  wherever  their  suspicions  may  happen  to  fall.  If 
soeh  a  power  is  truly  invested  in  a  secretary  of  stale,  and  he  can 
delegate  that  power,  it  certainly  may  affect  the  person  and  pro- 
-perty  of  every  man  in  these  kingdoms,  and  is  totally  subversive  of 
the  liberty  of  the  subject.  And  as  to  the  precedents,  shall  that  be 
^  esteemed  law  in  the  secretary  of  state,  which  is  not  law  in  any 
other  magistrate  in  the  kingdom  ?  If  they  should  be  found  to  be 
legal,  they  are  certainly  of  the  most  dangerous  consequencea  ; 

and  if  not  legal,  must  aggravate  the  damages Upon  the 

tnaturest  consideraiiOB,  I  am  bold  to  say  that  this  warrant  is  illegal : 
but  I  am  far  from  wishing  a  matter  of  ibis  consequence  should 
rest  solely  upon  my  opinion  ;  it  may  bo  referred  to  the  twelve 
judges,  and  there  is  a  still  higher  court  before  which  it  may  be 
canvassed,  and  whose  decision  is  final.  If  these  superior  juris- 
dictions shall  declare  my  opinion  erroneous,  I  submit,  as  will  be- 
come me,  and  shall  kiss  the  rod ;  but  I  must  say,  I  shall  always 
consider  it  a  rod  of  iron  for  the  chastisement  of  the  people  of 
Great  Britain," 

These  opinions  he  had  not  formed  hastily.  When,  in 
the  discussion  in  the  house  of  commons  upon  the  same  ques- 
4ion,  in  the  Pebmary  following,  Mr.  Pitt's  usage  when  io 
office  to  grant  such  warrants  was  quoted  from  the  minis- 
'  terial  bench,  he  admitted  that  in  the  first  instance  in  which 
he  issued'  one  (which  was  for  the  seizure  of  some  persons 
eo  board  a  vessel  sailing  for  France  during  the  war),  he 
bad  first  coDsuUed  the  atlorney-general,  who  told  him  at 
once  the  warrant  would  be  illegal,  and  if  he  issued  it  he 
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must  take  the  consequences.  On  the  present  occasion, 
either  the  charge  to  the  jury,  or  their  impression  that  the 
chief  object  of  miuisterial  attack  was  now  seeking  redress 
at  their  haods,  produced  a  verdict  for  a  coBsideiably  larger 
amount  of  damages  — £1000,  namely  —  than  was  given  in 
any  of  the  other  cases.  Afier  it  was  returned,  the  defend- 
ant's counsel  tendered  a  hill  of  exceptions,  which  ihe  chief  ■ 
justice  rejected  as  being  too  late.  In  several  of  the  cases 
also  motions  were  made  for  new  trials  on  the  ground  of  ez;- 
cessivQ  damages,  which  Ihe  whole  court  agreed  in  refusing'; 
considering  the  jury  as  the  constitutional  judges  of  th&i 
compensation  due  to  the  subject  for  the  unlawful  restraint.' 
on  his  person  and  outrage  on  his  property.  The  court  con- 
curred also  with  the  chief  justice  (and  this  is  a  matter  oh 
which  more  difference  of  opinion  has  existed,  and  which 
admits  perhaps  of  more  question)  in  considering  the  ille- 
gality of  the  proceedings,  and  their  importance  as  affecting 
the  rights  of  the  subject  generally,  justifiable  grounds  for 
aggravating  the  damages  in  the  particular  case,  which  were 
not  necessarily  to  be  limited  by  the  amoAnt  of  actual  im- 
prisonment  or  injury  sustained. 

Another  obooxious  publication  —  the  "  Monitor  or  British 
Freeholder"  —  was  not  long  afterwards  the  object  of  prose- 
cution, and  the  government  were  equally  unlucky  in  the 
result  of  Iheir  proceedings.     In  one  of  the  actions  brought 
by  the  printer  against  the  king's  messengers  (Entick  v-  Car- 
lington)  the  question  arose,  and  was  solemnly  debated  on  a 
special  verdict,  as  to  the  power  of  the  secretary  of  stale  to'' 
issue  a  warrant  for  the  seizure  of  a  party's  papers,  for  thai- 
purpose  of  obtaining  evidence  to  fix  him  as  the  publisher  of  * 
a  seditious  libel.      The  chief  justice,   after  the  tioiirt  had 
taken  a  considerable  time  for  deliberation,  delivereu  a  most 
elaborate  and  masterly  judgment,  in  which  the  several  points ' 
that  had  been  raised  in  argument  were  discussed  in  order, '^ 
and  the  authorities  and  legal  principles  applying  to  each  of 
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them,  it  may  be  affirmed,  as  nearly  as  possible  exhausted. 
They  were,  first,  whether  the  secretary  of  state,  as  such,  or 
as  a  privy  councillor,  was  invested  with  the  character  of  a 
conservator  of  the  peace,  and  the  power  of  issuing  a  war- 
rant against  a  party  charged  with  a  state  offence;  secondly, 
whether,  if  he  were  such  a  conservator,  he  was  within  the 
equity  of  the  statute  of  the  24  Geo.  II. ;  thirdly,  whether 
the  defendants  had  in  fact  duly  pursued  their  authority; 
and  lastly  —  by  much  the  most  important  of  all  —  whether 
.  ■  the  warrant  was  in  its  nature  legal.  On  all  the  points  ex- 
■  cept  the  first  the  opinion  of  the  court  was  expressed  une- 
,  .quivocally  in  the  negative.  To  the  argument,  that  the 
legality  of  such  warrants  ought  to  be  inferred  from  the  long 
usage  to  grant  them,  and  the  absence  of  any  recent  instance 
in  which  they  had  been  questioned,  the  chief  justice  gave 
Us  fit  answer, —  that  no  argument  could  be  drawn  from  the 
submission  of  guilt  and  poverty  to  power  and  the  terror  of 
imprisonment;  that  it  would  be  strange  doctrine  to  assert 
all  the  people  of  this  land  were  bound  to  acknowledge  that 
to  be  universal  law,  which  a  few  criminal  booksellers  had 
dreaded  to  dispute.  This  judgment  was  not  long  afterwards 
(22d  April,  XT66,)  followed  by  a  resolution  of  the  house  of 
commons  declaring  warrants  for  the  seizure  of  papers  in 
•cases  of  libel  illegal.' 

The  popular  sentiments  thus  announced  from  the  judg- 
ment seat,  and  the  liberation  and  victory  of  Wilkes,  the  idpl 
of  the  hour,  lilted  the  lord  chief  justice  Pratt  into  the  full 
tide  of -national  favor.  Addresses  of  thanks  flowed  in  upon 
him  ijrom  every  side:  London,  Dublin,  Norwich,  Exeter, 
Bath,  voted  him  the  freedom  of  their  corporations ;  and  his 

■  Lord  Cundeo  and  DiuiDing  were  believed  to  be  the  joint  authon  of  the 
oelebiUed  "  Letter  coaceraing  Libeli,  W«n«nU,  Seirnre  of  Papen,  &m" 
printed  a  few  yean  aflerwardi  id  Almon's  Regiatei,  and  for  which  ■  proie- 
cotion  waa  eommeaced  againit  him  bj  lord  Norlh'i  government,  but  drop- 
p»l, 
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pictare,  painted  by  Reynolds,  was  solicited  to  adorn  the 
Guildhall  of  the  mettopolis,  with  a  Latin  inscription  "  in 
honor  of  the  zealous  assertor  of  English  liberty  by  law." 
So  popular  did  his  name  become,  that  he  was  at  this  period, 
as  we  find  from  a  letter  of  Horace  Waipole  to  lord  Hert- 
ford, one  of  the  liona  that  a  foreigner  visiting  London  went 
to  see.  More  permanent  honors  from-  the  gift  of  the  crown 
were  soon  to  follow,  and  which  might  less  reasonably  have 
been  looked  for  than  demonstrations  of  favor  from  the  peo- 
ple. One  of  the  first  and  most  popular  acts  of  the  short' 
lived  Rockingham  administration,  on  its  accession  to  power 
in  July  1765,  was  to  advance  him  to  the  peerage,  by  the. 
title  of  baron  Camden,  of  Camden  Place  in  the  county  of 
Kent ;  a  property  which  had  once  belonged  to  the  celebrated 
antiquary  of  that  name,  and  had  passed,  after  several 
changes  of  ownership,  into  the  possession  of  the  Pratts. 
But  he  did  not  therefore  yield  an  undiscriminating  support 
to  the  measures  of  the  government.  On  the  contrary,  the 
very  first  occasion  of  bis  speaking  in  the  house  of  lords 
(Feb.  ]0,  1766)  was  in  vehement  opposition  to  the  resohi- 
tion,  which,  as  a  condition  precedent  to  the  repeal  of  the 
stamp  act,  affirmed  the  right  of  Great  Britain  to  make  laws 
binding  on  the  American  colonies.  He  denied  the  favorile 
doctrine  of  the  omnipotence  of  parliament ;  he  denied  that 
they  could  impose  a  tax  upon  the  subject  which  he  had  not 
consented  by  his  representatives  to  grant,  with  any  more 
right  than  they  could  take  away  private  property  without 
making  compensation,  or  condemn  a  man  by  bill  of  Attain- 
der without  bearing  him.  He  affirmed  that  in  all  pastJn-' 
stances  —  in  the  case  of  the  clergy,  of  the  counties  palatina. 
of  Wales,  of  Ireland, —  taxation  had  been  accompanied,  as 
its  necessary  adjunct,  by  representation.  Disclaiurfng,  as  a 
consequence  of  his  reasoning,  the  conclusion  that  America 
would  be  justified  in  claiming  her  independence,  or'resisting 
by  lebelUoQ  the  acts  of  the  British  legislature,  although 
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made  wilhout  authority,  he  insisted  nevertheless  on  (he  ez- 
elusive  right  of  the  colonists  in  lav  to  tax  themselves. 
And,  lastly,  he  urged  forcibly  on  the  attention  of  the  gov- 
ernment the  wisdom  and  expediency  of  abstaining  from  the 
assertion  of  a  right,  which,  even  if  well-founded,  could  not 
be  exerted  without  exasperating  America  and  endangering 
Great  Britain.  These  doctrines,  from  which  not  many 
would  now  be  found  to  withhold  their  assent  at  least  in 
theoryi  were  characterized  from  the  woolsack  as  "new,  un- 
maintainable, unconstitutional ;"  the  chancellor  declared 
that  he  had  heard  a  paradox  in  every  law  he  knew  of;  and 
in  the  other  house  of  parliament  they  were  visited  witheven 
stronger  denunciations.  A  few  weeks  afterwards,  on  the 
introduction  of  the  declaratory  bill  founded  on  the  resolution 
of  the  two  houses,  lord  Camden  re-asserted  still  more 
strenuously  his  opinion,  that  taxation  and  representation 
were  inseparable.  " This  position,"  he  said,  "is  founded 
in  the  laws  of  nature;  nay  more,  it  is  an  eternal  law  of 
nature  ilself:  for  whatever  is  a  man's  own  is  absolutely  his 
own  ;  no  man  has  a  right  to  take  it  from  him  without  his 
consent,  expressed  by  himself  or  his  representative;  who- 
ever altempta  to  do  it  attempts  an  injury  ;  whoever  does  it 
commits  a  robbery ;'  he  throws  down  and  destroys  the  dis- 
tinction between  liberty  and  slavery.  I  wish  the  maxim  of 
Machiavel  were  followed,  that  of  examining  a  constitution 
at  staled  periods,  according  to  its  first  principles,  this  would 
correct  abuses  and  supply  defects:  I  wish  the  times  would 
bear  it,  and  that  men's  minds  were  cool  enough  to  enter 
upon  such  a  task,  and  that  the  representative  authority  of 
this  kingdom  were  more  equally  settled.  He  ridiculed  the 
idea  that  the  house  of  commons  began  to  exist  at  any  defi- 
nite asra :  "  It  began  with  the  constitution,  it  grew  up  with 

'  George.  Greovitle,  the  authoiof  Ihe  American  Stamp  Act,  wai  veij  angrj 
mt  thii  phrsM,  uid  declared  that  tbe  hou>e  ought  to  ti^e  aome  notice  of  such 
taoguig* ;  but  tbe  bona*  was  aomctliing  viaet  than  to  meddle  in  tha  matler. 
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the  constitution ;  there  is  not,"  he  continued,  id  words 
which  have  become  familiar  almost  to  every  school-boy,  but 
are  nevertheless  rather  more  rhetorical  than  true, —  "there 
is  not  a  blade  of  grass  growing  in  the  most  obscure  corner 
of  this  kingdom,  which  is  not,  which  was  not  ever,  repre- 
sented since  (he  constitution  began ;  there  is  not  a  blade  of 
grass  which,  when  tajced,  was  not  taxed  by  the  consent  of 
the  proprietor."  We  need  hardly  add  that  he  found  himself, 
among  ihe  most  strenuous  supporters  of  the  repeal  of  the 
stamp  act. 

The  fall  of  lord  Rockingham's  ministry, —  "  that  hetero- 
geneous compound  of  youth  and  caducity,"  as  it  was  termed., 
by  Chesterfield  —  in  the  following  year,  opened  to  the  other 
section  of  the  whig  party  the  road  to  power  and  patronage. 
The  great  seal,  left  at  Pitt's  disposal  by  the  resignation  of 
lord  NortKington,  he  could  have  no  hesitation  in  bestowing 
upon  him,  who,  while  he  vas  his  firmest  political  ally  and 
among  his  most  valued  personal  friends,  had  perhaps  in  other 
respects  also  the  best  title  to  the  advancement.  Lord  Cam- 
den was  accordingly,  on  the  30th  of  July,  17ti6,  sworn  into 
office  as  lord  chancellor;  receiving  byway  of  compensa- 
tion for  his  removal  from  a  pennanen  t  to  a  precarious  dignity, 
the  same  terms  which  had  been  secured  to  his  predecessor' 
—  the  reversion  of  a  tellership  of  the  exchequer  for  his  son, 
with  a  salary  of  about  £3500,  and  a  pension  of  £I5U0  to 
himself,  in  case  he  should  be  dismissed  from  the  chancel- 
lorship before  the  office  iu  the  exchequer  became  vacant. 
This  arrangement,  which  certainly  had  at  that  time  of  day 
considerable  excuse,'  was  afterwards  made  matter  of  re- 
proach against  lord  Chatham  by  lord  North's  followers,  \ 
and  defended  by  him  in  terms  of  such  indignant  bitterness 

'Lotd  fjente;,  \>j  tha  waj,  deaiei  that  thii  bargain  wu  made  for  lord 
NorUuDgton,  bat  it  ii  t—eititi  bj  Walpole  and  lord  WnldegraTC. 

■A  mliriag  pennon  wa«  not  BniwMd  to  tli«  offiM  of  obanoelloi  until  1799. 
(a>G««.UI.o.  110.) 
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at  his  friend's 'dismissal,  as  to  provoke  a  motiou  that  his 
words  should  be  taken  down ;  a  proceeding,  however,  from 
which  his  assailants,  reminded  by  his  haughty  defiance 
with  whom  the/  had  to  deal,  deemed  it  prudent  quietly  to 
recede. 

During  the  four  years  of  lord  Camden's  presidency  in 
the  common  pleas,  the  business  of  the  court,  with  the  ex- 
ception of  the  political  trials  we  have  spoken  of,  and  a  few 
other  cases  of  some  importance,  was  not  of  such  a  nature 
as  to  involve  the  discussion  of  general  principles  of  juris- 
'  prudence,  or  to  call  forth  much  display  of  juridical  learniDg, 
'  or  of  that  argumentative  eloquence  for  which  he  was  dis- 
tinguished. Of  mercantile  questions  more  especially,  the 
court  of  king's  bench,  where  they  were  adjudicated  on  by 
the  great  architect  of  our  system  of  commercial  law,  had 
almost  an  entira.  monopoly.  But  all  his  contemporaries 
unite  in  bearing  litstimony  to  the  combination  of  dignity, 
impartiality,  atMbeotirtesy,  with  which  he  presided  over  the 
deliberations  of  his  court  On  no  occasion  was  there  a 
final  difierence  of  opinion  between  him  and  his  fellows  on 
the  bench,  ex«e|itin  the  important  case  of  Doe,  dem.,  Hind- 
son  V.  Kersey,  wherein  lord  Camden,  in  an  argument  of 
great  power  and  learning,  maintained,  in  opposition  to  the 
other  judges  of  his  own  court,  and  also  to  the  unanimous 
decision  of  the  king's  bench  in  Wyndham  v.  Chetwynd, 
that  the  true  construction  of  the  statute  of  wills  required  an 
attestation  by  witnesses  whose  competency  was  then  unim- 
peached,  and  that  they  were  not  credible  witnesses,  in  the 
meaning  of  the  legislature,  whose  interests  might  induce 
them  to  dishonest  dealing  at  the  time  of  the  attestation,  al- 
though their  incompetency  were  removed  when  called  to 
establish  the  will  in  a  court  of  justice.  The  legislature,  by 
passing  the  statute  of  the  25  Geo.  II.,  evinced  their  sense  of 
the  policy,  if  not  of  the  legal  correctness,  of  this  construc- 
tion ;  and  more  recently,  we  believe,  it  has  received  the 
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sanction  of  eminent  real  property  lawyers  tin  purely  legal 
principles.  We  may  particularize  also  th&.cases  of  Free- 
man V.  West,  (2  Wils.  165,  on  the  law  of -fteeholds  in  fu- 
ttiro,)  Syllivan  v.  Stradiing,  (ibid.  209,  deciding  that  a  pica 
of  nil  habuit  in  tenemetUia  is  no  bar  to  an  avowry  under  the 
Stat.  11  Geo.  II.  c.  19,)  and  Johnson  »._Kennion,  (ibid.  262, 
as  to  the  extent  of  the  indorsee's  claim  against  the  drawer  ' 
of  a  bill  of  exchange,)  as  cases  of  importance  and  authority 
decided  under  the  auspices  of  lord  Camden. 

It  was  an  unlucky  period  at  which  the  new  administra- 
tion  assumed  the  functions  of  government,  and  the  first  ' 
occasion,   on  which  lord  Camden  publicly  appeared  in  the 
character  of  a  cabinet  minister,  was  one  which  drew  upon 
him  the  reproach  of  having  already  deserted  the  defence  of 
constitutional  right  to  maintain  a  usurp 
The  increasing  high  price  of  grain,  ari 
failure  of  the  harvest,  induced  ministec 
the  time  fixed  for  the  assembling  of  pai 
in  council,  to  lay  an  embargo  on  the 
contravention  of  the  existing  law.     All 
necessity  of  the  measure ;  but  the  mini 
legal  exercise  of  prerogative,  on  the 
populi  est  suprema  lex,  and  that  the 
against  such  extreme  contingencies,  w 
sity  exist  somewhere,   was  constUuiio 
sovereign;'  while  the  opposition  insis 
could  no  more  legally  dispense  with  or  suspend  the  opera- 
tion of  this  law  than  that  of  Magna  Charta  or  the  bill  of 
rights ;  that  parliament  ought  to  have  been  specially  con- 
vened for  the  purpose  of  sanctioning  the  measure  li  priori, 
or  at  all  events  that  the  government  should  have  sought  the 
earliest  possible  occasion  of  admitting  its  illegality,  excusing 

'  Lord  Camden  >t  leut  took  tbit  pvnDd ;  it  Menu  doubtTnl  whether  lord 
Chithun  cTer  diiliacUj  awerted  the  Itgatitg  of  the  meMUie. 
3* 
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tbemseWes  by  its  necessity,  and  obtaining  regular  parlia- 
mentary absolution  by  an  act  of  indemnity.  Although  the 
matter  in  dispute  between  the  parties  was  thus  nanowed 
into  a  question  of  mere  theory,  it  involved  undoubtedly  a 
constitutional  principle  of  the  highest  importance;  and  it 
was,  accordingly,  the  subject  of  long  and  very  acrimonious 
debates  in  both  bouses,  in  the  course  of  which  began  that 
personal  strife  between  lords  Camden  and  Mansfield,  which 
afterwards  manifested  itself  on  almost  every  question  of  a 
politico-legal  character  that  came  before  the  house  of  lords. 
•  Lord  Camden  (who  bad  been,  as  he  subsequently  avowed, 
ihe  chief  adviser  of  the  measure,)  allowed  his  warmth  of 
temperament  somewhat  to  overbear  his  discretion,  when  he 
let  slip  the  expression,  that  if  the  act  in  question  was  an 
illegal  exercise  of  the  prerogative,  "  it  was  but  forty  days' 
tyranny  at  most;"  words  which  called  down  upon  him  the 
dignified  rebuke  of  lord  Temple,  and  brought  him  under 
the  scalpel  of  the  more  formidable  Junius.  The  ministry 
subsequently  admitted  their  want  of  confidence  in  their  own 
vindication,  by  introducing  a  bill  of  indemnity  for  the  offi- 
cers who  had  acted  in  execution  of  the  order,  in  which, 
however,  they  persisted  in  refusing  to  include  themselves 
who  had  advised  it.' 

The  motley  administration  which  had  thus  been  called 
into  existence  by  lord  Chatham,  and  which  Burke  so  plea- 
santly depicted  as  "  a  cabinet  so  curiously  inlaid  —  such  a 
piece  of  diversified  mosaic  —  such  a  tesselated  pavement 
without  cement,  here  a  bit  of  black  stone  and  there  a  bit  of 
white,"— and  of  which  the  only  chance  of  coherence  lay 
in  the  controlling  genius  of  its  framer,  as  soon  as  his  imme- 
diate influence  was  withdrawn,  fell  apart  at  once  into  its 
natural  disunioa.     Early  in  1767  frequent  and  severe  at- 


'  Oar  leaden  will  recollect  (ku  Mr.  Caiuiiiig,  in  ■  •imilu  o«m  in  1896,  ap- 
^ed  fbi  «n  indemni^  of  Uwmoat  MRiprabeniiTAkiiul. 
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tacks  of  gout  disabled    lord  Chutham  from  any  effective 
participation  in  the  measures  of  government ;  and  disgust 
at  the  arbitrary  tone  they  presently  assumed  completed  his 
estrangement.      Lord  Camden,  entertaining  sentimenlB  eo 
entirely  in  correspondence  with  his,  viewo 
of  his  colleagues  with  little  less  distaste, 
not  so  soon  make  a  formal  secessiott  from  t 
ing  protested  witiiout  effect  against  the  i 
American  import  duties  va  1767,  and  aga 
of  their  proceedings  with  regard  to  the  M 
in  the  following  year,  he  withdrew  himself 
whenever  those  subjects  were  under  discus 
ed  their  progress  through  parliament  in  m< 
length,  on  the  opening  of  the  memorable 
the  smothered  flame  burst  forth,  and  wil 
tioned  to  its  long  snppression.     On  the  d 
Chatham's  amendment  to  the  lord's  add 
which  expressed  a  strong  censure  on  the  in 
of  the  house  of  commons,  the  chancellor  1 
mitigated  opposition.     He  declared  that  " 
the  seals  without  any  conditions,  but  he  h: 
mitted  to  be  trammelled  by  his  majesty - 
don  —  by  his  ministers ;  but  he  would  I 
that  for  some  time  he  had  beheld  with  silen 
arbitrary  proceedings  of  the  government; 
drooped  and  hung  his  head  in  council,  and 
his  looks  those  steps  which  he  knew  his  b.\ 
would  not  prevent ;  that,  however,  he  wouli 
but  openly  and  boldly  speak  his  sentiments."    He  charac- 
terized the  vote  of  the  commons  as  a  direct  attack  on  the 
first  principles  of  the  constitution,  and  protested  that  if  he 
were  as  a  judge  to  pay  any  regard  to  it,  he  should  look  upon 
himself  as  a  traitor  to  his  trust  and  an  enemy  to  his  country. 
And  he  followed  up  his  declaration  of  hostility  by  voting 
in  ftivor  of  the  amendment. 
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The  standEird  of  defiance  thus  openly  unfurled,  it  was  not 
to  be  expected  be  would  abide  long  in  the  ministerial  tents. 
On  the  very  same  evening,  accordingly,  lord  Weymouth, 
the  secretary  of  state,  moved  an  adjournment  for  a  week, 
evidently  for  the  purpose  of  giving  time  for  the  removal  of 
the  chancellor  and  the  appointment  of  his  successor.  Lords 
Temple  and  Shelbume  inveighed  loudly  against  this  pro- 
ceeding:— "After  the  dismission  of  the  present  worthy 
chancellor,"  said  the  latter,  "  the  seals  would  go  a  begging; 
but  he  hoped  there  would  not  be  found  in  the  kingdom  a 
wretch  so  base  and  mean-spirited  as  to  accept  them  on  the 
conditions  on  which  they  must  be  offered."  So  long,  how- 
ever, as  the  unnatural  union  subsists  —  which  we  have  now 
•  a  lively  hope  of  seeing  severed — of  judicial  and  political 
functions  in  the  person  of  the  same  individual,' it  is  rather 
too  much  to  exptct  that  he  should  be  retained  as  a  coad- 
jutor in  the  exeroise  of  the  latter,  by  men  against  whose 
policy  he  has  declared  open  war  on  points  of  vital  impor- 
tance. Nor  was  it  long  before  the  allurements  of  power, 
aided  by  the  personal  solicitation  of  the  sovereign,  found  a 
successor  for  the  vacant  office  in  the  person  of  Charles 
Yorke,  and  that  under  such  lamentable  circtimstances  of 
defection  from  his  political  principles,  as  to  call  down  upon 
him  the  hitler  reproaches  of  his  party,  to  close  his  brother's 
door  against  him,  and  to  irritate  his  remorseful  feelings  into 
the  cause  of  a  premature  and  melancholy  death.  The  pre- 
mier himself;  embarrassed  by  the  difficulties  with  which  he 
was  surrounded,  increased  as  they  were  by  the  defection  of 
lord  Camden,  and  of  Dunning,  his  ablisst  supporter  in  the 
house  of  commons ;  writhing  too  under  the  envenomed  at- 
tacks of  Junius,  and  himself  a  reluctant  supporter  of  many  of 
the  measures  of  his  own  cabinet,  abandoned  the  helm  before 
the  end  of  the  same  month  of  January.  He  also,  as  well 
as  lord  Sbelbume  and  Camden,  subsequently  avowed  that 
he  had  been  opposed  in  principle  to  the  adoption  of  coer- 
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cive  measures  against  America,  and  that  ia  1769  he  had 
unsuccessfully  originated  in  the  cabinet  a  proposition  for  (he 
repeal  of  the  duties  imposed  two  years  before.     Taunted 
with  theii  inconsistency  in  remaining  ostensible  partners  in 
measures  they  condemned,  their  common  defence  was,  that 
the  temper  of  the  house  of  commons  was  too  strong  to  con- 
tend against,  and  that  they  should  have  withdrawn  only  to 
leave  the  whole  power  in  the  hands  of  those  by  whom  a 
system  of  policy  more  uniformly  objectionable  would  have 
been  pursued  without  condition  or  restraint;  —  an  excuse 
too  much  akin  to  that  of  the  delinquent  school-boy,  who 
robs  an  orchard  on  the  principle  that  if  he  does  not  steal  the 
apples,  somebody  else  will.     Had  lord  Camden's  presence 
in  the  cabinet  availed  to  overbear  or  modern 
he  disapproved,  his  justification  would  h^e 
grounds  ;  but  by  his  own  avowal  it  bad  no  a 
we  cannot  therefore  but  consider  bis  subm 
two  years  even  to  a  silent  participation  ia. 
he  considered  prejudicial  to  the  best  interest: 
as  detracting  somewhat  from  the  independe] 
of  his  political  character. 

In  the  exercise  of  his  judicial  functions, 
have  conciliated  the  respect  and  good  opinio 
His  extensive  legal  information,  the  acutene 
of  bis  judgment,  the  perspicuity  with  whi< 
were  propounded,  his  dignified  politeness,  m 
contrast  with  the  unrefined  manners  of  1 
combined  to  attract  to  him  the  high  esteem  as  well  of  the 
profession  as  of  the  public  at  large.    Of  the  soundness  of 
his  decrees  no  proof  need  be  adduced  beyond  the  fact,  that 
one  only  of  them  (so  far  as  we  can  discover)  appears  to 
have  been  reversed  on  appeal,  and  that  only  as  to  part ;  and 
his  judgments  still  continne,  we  believe,  to  maintain  an  au- 
thority as  high  as  those  of  any  of  the  great  lawyers  who 
have  occupied  his  seat.    The  meagre  (and  sometimes  in- 
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accurate)  notes  of  Ambler  and  Dickens,  confined  to  the 
task  of  giving  the  dry  conclusions  of  law  in  the  fewest  and 
most  ordinary  words,  convey  not,  of  course,  the  least  idea 
of  the  style  or  effect  of  his  judicial  oratory.  But  that  it 
was  of  a  highly  attractive  character,  we  have  the  testimmiy 
of  a  valuable  witness.  "  I  distinctly  remember,"  says  Mr. 
Butler,  "  lord  Camden's  presiding  in  the  court  of  chancery. 
His  lordship's  judicial  eloquence  was  of  the  colloquial 
kind  —  extremely  simple;  diffuse,  bat  not  desultory.  He 
'  _  introduced  legal  idioms  frequently,  and  always  with  a  pleas- 
ing and  great  effect  Sometimes,  however,  he  rose  to  a 
sublime  strain  of  eloquence:  but  the  sublimity  was  alto- 
gether in  the  sentiment ;  the  diction  retained  its  simplicity ; 
this  increased  the  effect" 

Some  of  the  cases  which  readied  the  house  of  lords  whil« 
lord  Camden  occupied  the  woolsack  were  of  the  highest 
interest,  and  of  them  we  possess  fuller  and  more  faithful 
reports.  We  may  particnlarize  the  writs  of  error  in  the 
cases  of  Wilkes  and  Evans  the  dissenter,  aud  the  appeal  in 
the  "  great  Douglas  case,"  in  which  the  chancellor  warmly 
seconded  lord  Mansfield  in  affirming  the  legitimacy  of  the 
appellant,  and  even  went  so  far  as  to  impeach  thom  who 
held  a  contrary  opinion  withsomething  approaching  toatbe* 
ism  : — "  The  question  before  us  is  short,"  he  concluded : 
"  is  the  appellant  the  son  of  the  lady  Jane  Douglas  or  not  1 
If  there  be  any  lords  within  these  walls  who  do  not  believe 
in  a  future  state,  they  may  go  to  death  with  the  declaration 
that  they  believe  he  is  not"  We  may  here  also  most  fitly 
advert  to  another  legal  question  of  much  interest,  in  which 
he  took  a  prominent  part,  although  it  did  not  come  before 
the  house  until  some  time  alier  he  resigned  the  great  seal : 
we  mean  the  case  of  Docket  v.  Donaldson,  in  1774,  by 
which  the  law  of  copyright  was  finally  settled  as  h  now 
stands.  A  lew  years  before,  in  the  case  of  Millar  v.  Taylor, 
the  court  of  king's  bench  had  recognized  the  existence  of  a 
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common  lav  light  in  an  auUior  to  publish 'his  works  in 
perpetuity,  and  determined  that  such  right  was  not  abridged 
by  the  statute  of  Anne.  Lord  Camden,  without  directly 
contesting  the  natural  justice  of  the  principle  on  which  this 
right  at  common  law  was  rested,  maintained,  and  was  sup- 
ported in  his  opinion  by  a  majority  of  thv  judges,  that  at  all 
events  it  was  restrained  by  the  statute,  which  would  other- 
wise  bo  inoperative  altogether.  He  then  proceeded  to  vin- 
dicate the  poiiey  of  thus  construing  the  law,  in  language 
which,  though  it  has  been  often  qaoted,  we  extract  as  fur- 
Dishing  a  iavorable  specimen  of  his  declamatory  eloquence : 

"  If  then  there  be  no  foundation  of  right  for  Ih: 
the  positive  laws  of  the  land,  it  will,  I  believe,  fim 
to  encoumgeineDt  on  public  prlociplea  of  sound 
sense.     If  there  be  any  thing  in  the  world  commoi 
science  and  learning  are  in  their  nature  jmbliei  _ 
ought  to  be  free  and  general  bb  air  or  water.    T 
Creator  as  well  as  their  fellow  creatures,  who  wisi 
his  noblest  giAa  and  greatest  benefits.     Why  did 
society  at  all,  but  to  enlighten  one  another's  mind 
our  faculties,  for  the  common  welfare  of  the  specie 
men,  those  favored  mortals,  those  sublime  spirits, 
ray  of  divinity  which  we  call  genius,  are  intrusted 
with  the  delegated  power  of  imparting  to  their  f 
that  instruction- which  Heaven  meant  for  universi 
must  not  be  niggards  to  the  world,  or  hoard  up  foi 
common  stock.     We  know  what  was  the  punishment  of  him  who 
hid  his  talent,  and  Providence  has  taken  care  that  there  shall  not  be 
wanting  the  noblest  motives  and  incentives  for  men  of  genius  to 
communicate  to  the  world  the  Iniths  and  discoreries  which  are 
fwthing  if  uncommnoicated.    Knowledge  has  no  value  or  use  for 
the  solitary  owner ;   to  be  eii}oyed,  it  must  be  communicated : 
Metre  tuum  nikii  €tt,  nui  te  tare  hoe  sciat  alter.    Glory  is  the  re- 
ward of  science,  and  those  who  deserve  it  scorn  all  meaner  views. 
I  apeak  not  of  the  scribblers  for  bread,  who  tease  the  vrorM  with 
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xluclions ;  fourteen  yean  is  too  long  a  period 
i  trash.    It  was  not  for  gain  that  Bacon,  Newton, 

ructed  and  delighted  the  world When  the 

Milton  five  pounds  for  his  Paradise  Lost,  he  did 
mmit  his  poem  to  the  flames,  nor  did  he  accept 
nee  as  the  reward  of  his  labors ;  he  knew  that 
his  work  was  immortality,  and  that  posterity 

on  of  literary  property,  we  feel  bound 
lart  against  his  lordship,  at  all  events  as 
he  existing  law,  and  to  avow  our  couciir- 
timent  of  Mr.  Justice  Wilmot,  that  "  the 
equal  mode  of  encotiraging  the  researches 
,  is  by  securing  (o   them  the  property  of 
'—  the  same  property  in  the  produce  of  their 
ich  all  other  persons  enjoy  in  the  produce  of 
■y  other  kind.    The  latter  part  of  his  lord- 
appears  to  us  (with  all  deference  be  it 
'  somewhat  upon  the  region  of  cant.     Can 
t  Milton  —  however  exalted  his  views  in 
if  his  great  work  —  would  not  gladly  have 
high  a  price  as  the  booksellers  Tirould  have 
lay?    Lord  Camden,  we  suppose,  would 
much  astonishment,  if  not  with  some  scorn, 
ich  the  great  author  of  our  time,  whose 
try  is  now  delighting  to  honor,  received  as 
i^orks  —  received,  high-minded  and  unself- 
ish as  he  <V93,  without  scruple  because  without  reproach ; 
"not  displeased,"  as  he  feared  not  to  avow,  "  to  find  the 
game  a,Viuning  one,  although  he  should  most  probably 
have  continued  It  for  the  mere  pleasure  of  playing."     The 
qOestion  is  not,  however,  what  may  be  the  views  of  authors 
in  publishing,  but  what  is  the  fair  and  just  reward  that 
should  be  rendered  to  them  for  the  labor  of  which  society 
enjoys  the  benefit.    Nor  do  we  see  why  the  "  scribblers  for 
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bread,"  those  of  them  at  least  who  do  not  prostitute  their 
pens  to  tin  principled  and  vicious  purposes,  aie  to  be  men-    . 
tioned   with   such  contempt.     We   suspect   that   William 
Shakspeare,  when  he  gave  the  world  some  of  the  first  and 
noblest  of  the  immoital  products  of  his  genius,  was  prett/ 
much  in  the  situation  of  a  "  scribbler  for  bread  : "  and  one 
of  the  greatest  of  lord  Camden's  own 
Samuel  Johnson  —  might  have  furnished 
ample  of  one  who,  for  years  together,  had 
scanty  subsistence  but  in  the  exercise  of  h 
certainly  Sowed  nothing  that  could  deser 
ous  designation  of  "  perishable  trash." 

The  administration  of  lord  North,  frame 
principle  of  carrying  into  effect  the  c 
the  court,  found  in  lord  Camden,  as  was 
vehement  and  uniform  opponent.     Will 
afiair  first  engaged  the  attention  of  parlia 
successive  debates  that' arose  on  this  subj 
sion  of  1770,  we  find  the  ex-chancellor 
the  force  of  bis  argumentative  eloquence, 
the  bouse  of  commons,  and  embracing, 
opportunity  of  measuring  weapons  individu«Uy  with  lord 
Mansfield.     In  the  same  year,  the  doctrine  again  propounded 
by  the  chief  justice,  on  the  trialsof  Woodfall  and  Miller,  as 
to  the  province  of  the  jury  in  cases  of  libel,  made  his  own 
personal  conduct  and  judicial  character  the  object  at  once 
of  the  rancorous  invective  of  Junius,  and  the  more  tempered 
but  scarce  less  pointed  hostility  of  his  rival  in  the  house  of 
lords.     Whether  the  personality  of  attack  which  seasoned 
the  political  warfare  of  lord  Camden  against  his  great  op- 
ponent, had  its  source,  as  is  affirmed  by  Horace  WalpeW, 
in  a  long-cherished  personal  animosity,  or  was  imbibedfrom 
the  prejudiced  resentments  of  lord  Chatham,  or  grew  un- 
consciously out  of  the  many  subjects  of  party  strife  between 
them,  we  have  now  no  means  of  ascertaining.    Whatever 
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,  he,  as  well  as  lord  Chatham,  indulged  in  an 
ensure  not  only  upon  the  opinions,  but  upon 
'  the  chief  justice,  which  certainly  little  dig- 
se  they  advocated,  nhile  it  was  unwarranted 
stances  of  the  case,  and  entirely  undeserved 
1  character  of  the  great  niagistrate  who  was 
L  We  need  not  enter  into  the  detail  of  this 
rhich  was  observed  upon  in  the  life  of  lord 
former  volume,'  and  which  must  be  familiar 
ir  readers.  The  constitutional  timidity  of  the 
hmnk  from  taking  up  the  glove  which  his 
ire  ardent  antagonist  threw  down  to  him,  and 
id  not,  until  twenty  years  later,  become  the 
irmal  discussion. 

whole  pn^ress  of  the  ill-advised  struggle  with 
Camden  opposed  the  fatal  measures  of  impo- 
on  exasperation  which  were  successively  pro- 
force  and  fervor  second  only  to  those  of  hia 
nd  Chatham.     We  find  him  supporting,  by 
9  well  as  his  votes,  almost  every  one  of  the 
tions  by  which  the  opposition  endeavored  to 
t  government  a  conviction  of  the  obstinate 
lUy  of  their  proceedings;  and  hecontinued  an 
cient  laborer  in  the  cause  when  the  energies 
ider  were  oppressed  by  bodily  infirmity,  and 
ndling  afresh  into  a  brilliant  but  short-lived 
were  quenched  finally  in  death.     Nor  did  his 
opposition,  any  more  than  that  of  lord  Chatham,  admit  of 
compromise  or  modification,  or  content  itself  with  arraign- 
ing the  impolicy  and  danger  of  the  contest.    He  unreser- 
vedly dienonnced  Great  Britain  as  the  original  aggressor,  and 
justified  the  resistance  of  America  as  that  of  a  brave  people, 
standing  upon  the  natural  rights  of  mankind  and  the  im- 
mutable laws  of  justice,  to  a  vindictive  and  intolerable  op- 

■  Law  Magu'iDe,  Vol.  v.,  p.  95,  et  leq. 
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piession.     In  1775,  he  originated  a  bill  for  the  repeal  of  the 

Qaebec  goremment  act,  and  on  that  occasion  came  again 

into  angry  collision  with  lord  Mansfield.    In  1778,  he  drew 

ap  the  lords'  protest  against  the  manifesto  of  the  American 

commissioners,  which  placed  the  hostile  provinces  under 

martial  law,  and  upon  which,  in  a  speech  of  great  power 

and  effect,  fae  had  poured  out  in  vain  the  full 

dignant  execration.    At  length,  on  the  discus 

addresa  relative  (o  the  rupture  with  Holland,  i 

1781,  he  expressed  his  determioation  to  wilhdi 

from  his  frnitless  attendance  in  the  house.    " 

charged  his  duty  to  the  best  of  his  poor  abilit 

it  promised  to  be  productive  of  the  slightest  or  : 

good ;  but  he  declined  giving  their  lordships  or 

further  trouble,  when  hope  was  at  an  end,  and 

zeal  had  no  object  which  could  call  it  into  activ 

ing  the  remainder  of  that  session,  accordinglj 

occurs  no  more  in  the  debates.     But,  on  the  n 

of  parliament  in  November,  the  supremacy  of 

had  begun  to  totter,  and  his  lordship  re-appes 

tribute  bis  efibrts  towards  its  final  overthrow, 

place,  as  is  well  known,  in  the  March  followi 

formation  of  the  new  ministry,  lord  Camden  was  installed 

in  the  honorable  and  not  too  laborious  post  of  president  of 

the  council. 

In  most  of  the  other  questions  of  public  interest,  not  con- 
nected with  the  war,  which  were  agitated  during  lord 
North's  administration,  we  find  lord  Camden  taking  an 
equally  active  share.  He  warmly  seconded  the  motion  for 
an  inquiry  into  the  affairs  of  Greenwich  Hospital ;  was 
among  the  foremost  in  censure  of  the  conduct  of  the  govern- 
ment with  regard  to  Ireland;  supported  with  much  zeal 
lord  Shelbume's  motion  for  an  inquiry  into  the  civil  list^  in 
February,  1780;  and,  on  the  contractor's  bill  of  the  same 
session,  Tentured  single-banded  to  engage  both  lord  Mans- 
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field  and  lord  Thiirlow.  Immediately  on  the  accession  of 
the  whigs  to  power,  the  latter  bill  was  re-introduced,  and 
again  lord  Camden  lent  his  zealous  assistance  to  secure  its 
success,  against  the  open  hostility  of  the  king  and  the 
"  king's  friend"—  the  self-seeking  and  double-dealing  Thur- 
low. 

We  must  glance  rapidly  over  the  remaining  years  of  lord 
Camden's  life,  in  which,  with  one  or  two  exceptjous,  he 
played  a  less  prominent  part  in  the  political  drama.  During 
the  brief  reign  of  the  coalition  ministry,  he  returned  to  the 
ranks  of  opposition,  and  warmly  attacked  Mr.  Fox's  India 
bill,  as  calculated,  while  it  violated  to  a  wanton  and  unrea- 
sonable extent  the  chartered  rights  of  the  company,  to  aug- 
ment dangerously  the  infiuence  of  the  crown,  and  to  call 
into  existence  a  "fourth  estate,"  which  might  ultimately 
overturn  the  consjlitiuion  altogether.  When  the  coalition 
vessel  had  gone  to  wreck  upon  that  memorable  measure, 
lord  Camden  would  have  been  reinstated  at  once  in  his  for- 
mer office,  but  for  the  necessity  of  providing  for  lord  Gower, 
who  had  spontaneously  tendered  to  the  new  premier  the  aid 
of  his  influence  and  services,  some  post  of  prominent  dignity 
and  consideration.  Thai  noble  lord,  accordingly,  held  the 
presidency  of  the  council  for  a  short  time,  until  the  diffi- 
culiics  which  beset  the  ministry  were  overcome,  and  then 
resigned  it  to  lord  Camden. 

This  interval  he  had  employed  in  visiting  Ireland,  and 
acquiring  a  mass  of  information  as  to  her  condition  and 
grievances,  which  he  made  eminenlly  available  on  the  dis- 
cussion of  the  Irish  commercial  propositions  in  the  following 
sessiaa.  Although  he  had  now  attained  his  seventy-second 
year,  his  health  and  personal  activity,  despite  an  occasional 
fit  of  the  gout,  continued  little  impaired,  and  he  was  still 
able  to  take  an  active  part  in  most  of  the  important  mea- 
sures that  distinguished  the  early  years  of  Mr.  Pitt's  minis- 
try— aa  the  East  India  judicature  bill,  the  wine  excise  bill, 
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the  East  India  declaratory  bill  of  1788,  &c.     The  second  of 
these  he  defended  purely  on  the  ground  of  the  necessity 
created  by  the  great  defalcations  in  the  revenue,  and  the 
extensive  frauds  practised  in  the  trade ;  admitting  at  the 
same  time  the  unconstitutional  and  dangerous  character  of 
the  powers  committed  to  the  excise  officers.     "The  exten- 
sion of  the  excise  laws,"  he  said,   "  was  a  dangerous  sys- 
tem, and  fraught  with  multifarious  mischiefs.     It  unhinged 
the  constitutional  rights  of  juries,  and  overturned  the  popu- 
lar basis  of  every  man's  house  being  his  castle ;  it  armed 
petty  officers  with  powers  against  the  freed< 
ject,  and  put  it  into  the  power  of  the  exci 
innocent,  and  disturb  the  tranquillity  of  an  u 
ject     He  had  long  imbibed  these  princifdes 
early  tutored  in  the  school  of  out  coustHut 
down   by  our  ancestors,  and  he  could '^o 
of  his  early  prejudices.     They  still  lemaioe^ 
his  heart,  and  must,  on  this  occasion,  come 
new  sprouts  of  an  old  stalk.     He  had  by  tbi 
a  new  accession  of  dignity,  having  been  cr 
1786)  viscount  Bayham,  of  Bayham  Abbey 
of  Kent,  and  earl  Camden.     His  virtuoui 
successor  was   worthily  honored   with  th( 
marquis. 

At  the  period  of  the  king's  illness  in  the  w 
the  conduct,  in  the  house  of  lords,  of  the  measures  intro- 
duced by  government  for  the  establishment  of  a  regency, 
devolved  upon  the  president  of  the  council.  The  opposi- 
tion, while  they  contended  strenuously  in  favor  of  the  para- 
mount right  of  the  heir  apparent,  as  strongly  deprecated  its 
being  drawn  formally  into  discussion,  and  charged  princi- 
pally upon  lord  Camden  the  odium  (which  no  doubt  belonged 
equally  to  the  whole  cabinet)  of  its  being  made  a  parlia- 
mentary question.  One  of  the  proposed  restrictions  upon 
the  exercise  of  sovereignty  by  the  regent  —  the  suspension 
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of  the  prerogative  of  creating  peers  —  lord  Camden  denied 
could  possibly  prodnce  any  inconTonieoce,  since  parliament 
might  in  effect  grant  a  peerage  in  any  case  of  peculiar  de- 
sert, bypassingluiact  enabling  the  regent  to  bestow  the  dig- 
city  ;  and  he  qupted  seTCral  instances  of  such  creations. 
Called  sharply  lo  oider  for  the  repuA/iconism  of  his  doctrines, 
he  endeavored  lo  explain  and  qualify,  and  at  last  conde- 
scended to  something  very  like  a  retractation ;  while  the 
chancellor  (all  the  while  engaged  in  an  unprincipled  in- 
trigue with  the  prince's  party)  sturdily  re-asserted  the  cor- 
lectness  of  his  colleague's  theory  in  its  full  extent.  The  rival 
doctrines  that  figured  in  these  debates  were  throughout  curi- 
ous specimens  of  the  political  aaympMe  —  approaching 
nearer  and  nearer  to  each  other,  but  effectually  prevented 
by  party  hatred  and  self-interest  from  the  chance  of  ever 
coalescing.  Thus,  Fox  fell  foul  of  lord  Camden  for  im- 
puting to  him  that  he  bad  contended  for  the  prince's  right 
to  assume  the  sovereignty,  while,  as  be  explained,  he  had 
only  maintained,  his  superior  right  to  exercise  it  when  ac- 
corded to  him  by.  patliamenl —  a  aitperiQritj/  which  must  be 
inherent  in  his  ■{>erson,  and  therefore  independent  of  and 
antecedent  to  liie  vote  of  parliament.  It  was  a  contest, 
however,  in  vhicb,  we  fear,  the  maintenance  of  abstract 
principles  bad  in  truth  as  little  concern  as  might  be. 

Dr.  Watson  gives  us  an  anecdote  from  which  he  would 
have  us  infer  the  entire  subserviency  of  lord  Camden  at 
this  period  lo  Pitt.  "  I  asked  him,"  says  the  bishop,  "  if 
he  foresaw  any  danger  hbely  to  result  lo  the  church  esub- 
li«hiaent  from  the  repeal  of  the  lest  and  corporation  acts; 
he  answered  at  once,  none  whatever ;  Pitt  was  wrong  in 
refusing  the  former  application  of  the  dissenters;  but  he 
must  be  now  supported."  Now,  even  supposing  the  worthy 
prelate's  partizanship  has  not  a  little  distorted  the  facts,  the 
anecdote  itself  proves  that  lord  Camden  was  not  in  the  habit 
of  cloaking  his  opinions  with  any  disguise ;  and  the  cir- 
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cumstaaces  of  the  lime  (1790)  when,  if  evert  '^  union  of  a 
strong  and  efficient  government  was  necessary  to  the  coun- 
try, ought  to  be  talcen  into  consideration.  ^The  bishop  re- 
cords another  expression  of  lord  Camden  at^  t  the  same  peri- 
od, to  the  sincerity  of  which  the  political  cooiluct  of  his  whole 
life  bore  testimony : — "I  remember  his  saying  to  me  one 
night,  when  the  chancellor  (Thurlow)  was  speaking  con- 
trary; as  1  thought,  to  his  own  conviction, — "  There  now,  I 
could  not  do  that;  he  is  supporting  what  he  does  not  be- 
lieve a  word  of,"  The  very  uext  oce«sion  (and  it  was  the 
last)  on  which  lord  Camden  bore  a  part  in  debate,  was  one 
which  eminently  displayed  his  continued  independence  of 
thought  and  action,  while  it  called  into  exercise  a  host  of 
old  associations  and  sympathies  ;  we  mean  the  introduction 
of  Mr.  Fox's  libel  bill  in  1792.  He  rose,  says  the  Parliamen- 
tav  History,  and  prefaced  his  speech  by  a  very  affecting 

1  aAress,  declaring  that  he  had  thought  never  to  have 
itraabled  their lord^ips  more  —  "The  hand  of  age  was  on 
Chill,  and  he  felt  himself  unable  to  take  ao  active  part  in 

2  thLr  deliberations.  On  the  present  occasion,  however,  he 
JccBsidered  himself  as  particularly,  or  rather  as  personalty, 

called  upon.  His  opiaion  oo  the  subject  had  been  long 
known ;  it  was  upon  record ;  it  was  upon  their  lordships' ' 
table.  He  still  retained  it,  and  he  trusted  he  ^toitld  be  able 
to  prove  that  it  was  consonant  to  law  and  to  the  consiitu- 
tion."  He  then  proceeded  to  vindicate  his  opioions  in  a 
speech,  which,  as  we  may  pronounce  from  the  report  of  it' 
in  the  Parliamentary  History,  displayed  much  constitHtionai 
knowledge  and  laborious  research,  and,  if  we  may  JBd^ 
from  the  encomiums  lavished  on  it  by  the  succeeding  speak- 
ers, rivalled  in  the  graces  of  a  dignified  and  forcible  elo- 
quence the  best  efforts  of  his  more  active  years. 

This  was,  as  we  have  intimated,  the  last  public  aj^ar- 
ance  of  lord  Camden  on  the  stage  of  political  life.  He  con- 
tinued, however,  to  occupy  his  post  of  president  of  the 
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council  until  his  death,  which  occurred  on  the  13th  of  April, 
1794,  at  his  house  in  Hill  street,  Berkeley  square,  in  his 
eightieth  year ;  thirteen  months  only  after  that  of  his  great 
antagonist  lord  Mansfield.  His  remains  were  deposited  in 
the  family  vault  at  Seal,  in  Kent 

Few  puhlic  men,  probably,  have  been  more  generally  or 
more  enduringly  beloved  in  private  life  than  lord  Camden. 
Benevolent  and  affectionate,  fond  of  social  intercourse,  and 
gifted  with  a  flow  of  spirits  which  scarcely  ever  failed  him, 
he  not  only  retained  his  intimacy  with  the  associates  of  his 
early  years,  but  ma^  numberless  new  friends,  from  all  of 
whom  he  seems  to  have  won  golden  opinions  and  warm  at- 
tachments. In  it&  several  relations  of  private  life  he  is 
represented  as  hqjring  been  most  exemplary.  The  love  of 
money  was  the  chief  fault  imputed  in  his  life-lime  to  him, 
as  to  others  who  ^^ve  filled  the  same  exalted  station  before 
and  since.  He  djap  not  certainly  appear  to  have  been  pro- 
fuse, but  we  fiu^lw  no  part  of  Iiis  conduct  evidence  that  he 
was  sordid,  .^race  Walpole,  whose  praise,  as  well  of 
friends  as  foes,^Vas  "  venomously  nice,"  has  left  us  an  en- 
comiastic portrwt  of  him,  disfigured  only  by  a  single  shades 
"  Chief  justice  Mansfield  had  a  bitter  antagonist  in  the  at- 
torney general  Pratt,  who  was  steady,  warm,  sullen,  stained 
with  no  reproach,  and  a  uniform  whig.  Nor  should  we 
deem  less  highly  of  him  because  private  motives  stirred 
him  on  to  the  contest ;  —  alas,  bow  cold  would  public  vir- 
tue be,  if  it  never  glowed  but  with  public  heat !  So  seldom, 
too,  it  is  that  any  considerations  can  bias  a  man  to  run 
counter  to  the  color  of  his  office  and  the  interests  of  his  pro- 
fession, that  the  world  should  not  be  too  scrupulous  about 
accepting  the  service  as  a  merit,  but  should  honor  it  at  least 
for  the  sake  of  the  precedent"  In  reproaching  with  sullen- 
nss«aman  whose  disposition  was  of  the  very  essence  of  cheer- 
fulness and  good  humor,  the  noble  writer  seems  to  have 
been  most  unfortunate  in  his  choice  of  a  depreciatory  epithet 
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It  was  quite  in  keeping  with  the  other  features  of  lord 
Camden's  character,  that  he  should  be  a  hille  of  an  epicu- 
rean, and  a  little  indisposed  towards  exertion,  bodily  or 
mental,  unless  when  roused  to  it  by  (he  necessity  of  busi- 
ness or  the  excitement  of  strong  feeling.  He  seems  to  have 
been,  in  his  younger  days  at  least,  a  professed  disciple  of 
the  noble  science  of  gastronomy  iu  general,  and  (as  became 
a  native  of  a  western  county)  an  especial  enthusiast  in  his 
admiration  of  that  more  pleasant  than  wholesome  beverage, 
cider.  Almost  every  one  of  his  letters' to  an  early  friend, 
who  had  settled  npon  an  HerefordshHKItving,  (written  dur-  ■ 
ing  the  first  five  or  six  years  of  his  bar  life)  contains  a  com- 
mission to  send  up  a  t)ogshead  for  his  oirn  or  his  friends' 
behoof,  or  records  the  receipt  of  one.  A^e  have  detected 
also  occasional  notices,  occurring  here  land  there  in  post- 
scripts, respecting  the  transmission  to  tltp^-Temple  of  hares, 
woodcocks,  and  other  such  desirable  prMbcts  of  the  plains 
of  Herefordshire.  Like  many  other  di^rrguished  persons, 
too,  he  was  throughout  his  life  a  great  re^Ar  of  novels,  his 
taste  for  which  extended  itself  even  to  th^fttermiiiable  and 
now  foi^otten  tomes  of  Scuderi ;  the  GrairfOyrus  and  Phi- 
lidaspes  furnished  many  an  evening's  repast  after  the  . 
weightier  matters  of  the  law  had  occupied  the  morning. 
He  was  also,  al  least  before  law  un-harmonized  him,  a  pro- 
fessed voury  of  Euterpe ;  and  we  have  him  reconmiending 
his  friend  Daries,  who  was  planning  an  opera  to  beset  to 
music  by  Handet,  to  "lie  upon  his  oars"  until  he,  Pratt, 
could  give  him  directions  as  to  the  genius  of  musical  verse, 
the  length  of  the  performance,  the  numbers'  and  talent  of 
the  singers,  the  position  of  the  chorusses,  and  all  the  details 
of  an  accomplished  adept  in  (he  science  of  harmony.  Many 
of  the  literary  men  of  his  time  enjoyed  an  intimacy  with 
him.  Among  them  was  Garrick,  who  was  not  a  little  rain 
of  the  distinction.  He  accosted  Boswell  in  the  street  one 
morning — "Pray  now,  did  you  —  did  you  meet  a  litlis 
3* 
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lawyer  turning  the  comer,  eh?"  "  No,  sir,"  said  Boswell ; 
"  pray  what  do  you  mean  by  the  question  f "  "  Why,"  replied 
Roscius,  with  an  affected  indifference,  yet  as  if  standing  on 
tiptoe, —  "  lord  Camden  has  thisrooment  left  me.  We  hare 
had  a  long  walk  together."  "  Well,  sir,"  pronounces  John- 
son on  hearing  the  story,  (Johnson,  as  sir  Joshua  Reynolds 
observed,  considered  Garrick  in  a  manner  his  own  property, 
and  would  allow  nobody  either  to  praiseorblamehim  with- 
out contradicting  them,)  "  well,  sir,  Garrick  talked  very 
properly.  Lord  Camden  kwm a /iW&iiM'yer  to  be  associating 
so  familiarly  with  a  player."  Poor  Goldsmith,  whose  hap- 
py  vanity  set  him  down  in  his  own  esteem  as  the  prime 
object  of  interest  and  admiration  in,whBle7er  company  he 
graced  with  his  presence,  was  sadly  piqued  that  lord  Cam- 
den, whom  he  met  at  lord  Clare's  table,  did  not  render  him 
due  homage.  "  He  took  no  more  notice  of  me,"  complain- 
ed the  doctor,  "  than  if  I  had  been  an  ordinary  person." 
The  general  courtesies  of  society  did  not  compose  a  condi- 
ment sufRciently  piquant  for  Goldsmith's  taste,  which 
longed  for  the  more  highly-seasoned  dishes  of  compliment 
and  fiattery. ' 

Lord  Camden  was  in  stature  below  the  middle  size.  His 
full  fair-complexioned  countenance,  blue  eye,  and  clear  open 
brow,  were  more  expressive  of  a  frank  good-humor  than  of 
profundity  of  thought.  He  was  subject,  es  we  have  before 
stated,  to  occasional  attacks  of  gout,  which  did  not 
however  make  a  martyr  of  him  as  of  Thurlow.  He  was, 
we  are  told,  particularly  afraid  of  catching  the  small-pox, 
which  he  had  never  had;  especially  when  lord  Waldegrave 
died  of  it,  on  which  occasion  he  fled  from  its  dangerous 
neigh Imrhood  into  the  country.  He  longsurvived,  however, 
all  these  apprehensions,  and  sunk  at  length  only  under  the 
gentle  and  gradual  pressure  of  old  age. 

Our  readers,  we  fear,  will  have  had  too  much  reason  to 
complain  of  the  absence,  in  these  pages,  of  those  trails  of 
personal  portraiture,  those  lesser  ligbu  and  shades  of  indi- 
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Tidual  habits  and  manners,  which  constitute  after  all  the 
life  and  soal  of  biography.    But  no  kindred  or  friendly  pea 
has  been  employed  to  lay  before  the  world,  like  a  North  or 
a  Boswell,  with  all  the  freedom  and  detail  of  familiar  inter- 
course, the  daily  doings  of  lord  Camden's  private  life,  and 
all  the  minute  picture  of  his  thoughts,  his  h  ' ' 
liarities,  and  his  foibles;  nor  have  the  out 
heart,  as  in  the  case  of  Cowper,  been  iinvei 
familiar  correspondence :  few  of  his  letters  a 
they  are  such  as  to  make  us  wish  for  more, 
therefore,  to  seek  such  memorials  of  him  as 
scantily  dispersed  over  the  memoirs  and  r< 
his  contemporaries.     Had  his  nephew,  Mr. 
Welch  judge),  lived  to  fulfil  a  promise  he  made  to  the  late 
Mr.  Nichols,  of  furnishing  a  memoir  of  hi 
"Literary  Illustrations,"  we  might  have 
mine  of  anecdote  and  interest  to  work  ir 
have  some  apprehension  that  our  sketch  m 
a  faithful  portrait,  exhibiting  the  features  a 
its  original,  than  a  figure  in  an  indiOerentc 
identity  is  made  known  chiefly  by  the  quot 
from  its  mouth. 

Besides  the  two  pamphlets  we  have  aires 
being  attributed  to  lord  Camden,  he  avow© 
Hai^ave  as  (he  author  of  a  tract  entitled  " 
the  Process  of  Latitat  in  Wales,"  printed 
man's  collection  of  law  tracts.     Like  ma 
most  eminent  lawyers,  he  never  applied  his  powers  lo  me 
production  of  any  work  of  permanent  utility  and  import- 
ance.    Nevertheless,  his  name  will  not  perish.     As  a  law- 
yer, his  authority  continues  to  be  held  in  reverence  by  the 
profession ;  as  a  politician,   his  memory  must  be  honored 
while  independence  and  public  worth  are  cherished  among 
Englishmen ;  as  a  man,  his  virtues  are  embalmed   in  the 
affectionate  remembrance  of  the  few  who  yet  survive  to 
recall  the  memory  of  his  friendship. 
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ART.  II.  — REPORTS   OF  CASES  IN   THE  VICE   CHANCELLORS' 
COVKtS  OF  THE  STATE  OF  NEW   YORK, 

1.  Reports  of  Concert/  cases  decided  in  the  Eighth  Circuit 
of  the  Slate  of  New  York,  by  the  Hon.  Frederick  Whit- 
tlesey, Vice  ChanceSor.  By  Charles  L.  Glaske,  Coun- 
sellor at  Law.     Vol.  1.     Kochester  :  David  Hoyt,  1841. 

2.  Reports  of  cases  argu«<d  and  determined  in  the  Court  of 
Chancery  of  the  State  of  New  York,  before  the  Assistant 
Vice  Chancellor  of  the  first  Circuit.  By  the  Hon.  Mtm- 
EAY  Hoffman.  Vol.  1,  New  York:  Halsted  &  Voor- 
hie's,  1841.    - 

Fbom  the  rapid  'issue  of  New  York  reports,  a  stranger 
would  be  tempted  to  beliere,  that  the  profession  in  that 
slate,  like  the  i^enlans  at  Mais  Hill  in  St.  Paul's  day, 
"  spent  their  time  in  nothing  else  but  either  (o  hear  or  tell 
lew  thing."     In  the  short  period  of  less  tharf  eleven 
iince  the  codification  of  their  laws,  by  a  revision  pro- 
J  mostly  upon   the   plan   of   consolidating  the   old 
s,  conforming  them  in  express  terms  to  the  decisions 
courts,  and  authoritatively  declaring  common  law 
we    have  seen  tweniy-one  volumes    of   Wendell's 
:,  seven  of  Paige's  chancery  reports,  two  of  Edwards's 
of  vice  chancellor  McCown's  opinions,  to  say  noth- 
fhg  of  the  reports  of  the  superior  courts  of  New  York  city, 
successively  delivered  from  a  groaning  press.     And  here  we 
have  the  opinions  of  the  vice  chancellor  of  the  eighth  cir- 
cuit, and  of  the  assistant  vice  chancellor  of  the  first  circuit. 
The  mere  thought  of  it  makes  one  sigh  for  the  good  old 
times,   when   a   sort  of    traditionary   knowledge  of    the 
current  decisions  was  kept   up,   by   means  of    the   fami- 
liar chat  of  the  elders  and  sages  of  the  law  with  the  young 
templars,  in  the  cool  cloisters  of  the  inns  of  court    Even 
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the  more  formal  reading,  on  the  statute  of  Uses,  executory 
devises,  or  such  like  grave  matter, —  whifdt  we  fear  those 
youngsters  sometimes  irreverently  deemed,  a  bore  —  was 
nothing  to  this.  How  would  it  startle  the  ghost  of  one  of 
those  old  readers,  coutd  he  look  into  a  modern  law  library 
and  see  chancery  reports  of  the  eighth  circuit  of  New  York, 
standing  in  sober  calf,  side  by  side,  with  his  Coke  and 
Plowden.  Tague  questionings,  whether  the  vice  chancellor 
were  Mohawk  or  Algonquin ;  whether  counsel  argued  in  deer 
skin  and  feathers  instead  of  robe  and  wig  ;  or  whether  they 
told  off  x\im  points  by  belts  of  wampum, —  would  trouble 
his  misty  brain  —  nor  altoguiher  without  probable  cause. 
It  is  but  thirty  years  since  the  title  to  a-ji^rn-field  in.  the 
now  populous  city  of  Rochester  was^ried  by  wager  of 
battle  between  a  bear  and  the  plantetuf  the  corn,  whom 
Bruin  doubtless  regarded  as  a  mere  casual  ejector.  Within 
the  same  period  the  sacrifice  of  the  whi^  dog,  vith  rites 
unholy,  has  been  offered  by  heathen  TtjiiiaQS,  within  the 
very  purlieus  of  the  vice  chancellor's  court.. 

Our  readers  know  enough  of  the  wonderful  history  of 
western  New  York,  to  be  less  surprised ;  but  we  have  thought 
that  some  preliminary  explanation  and  account  of  the  organi- 
zation of  the  New  York  courts,  and  of  the  practical  working  of 
their  judiciary  system,  might  be  not  unacceptable;  and,  in 
truth,  this,  rather  than  a  review  of  the  publications  of  Mr. 
Clarke  and  Mr.  Hoffman,  is  our  purpose  in  this  article. 

The  supreme  court  of  New  York,  as  now  constituted,  has 
three  justices,  who  make  the  court  in  bank,  and  eight  circuit 
judges,  who  preside  at  the  trials  of  issues  of  fact.  The 
state  is  divided  into  eight  judicial  districts,  and  a  circuit 
court  and  court  of  oyer  and  terminer  is  held  twice  annually 
in  each  county.  Except  in  special  cases,  a  justice  of  the 
snpreme  court  has  nothing  to  do  with  the  nisi  prius  busi- 
ness of  bis  court.  The  circuit  judge  possesses  the  power  of 
a  justice  of  the  supreme  court,  at  chambers,  and  holds 
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quarterly  terms  for  the  purpose  of  hearing:  argutnents  upon 
motions  for  nev  trials  in  causes  tried  upon  his  circuit. 

The  circuit  judge  is  moreover  (except  in  the  first  and 
eighth  circuits)  an  officer  of  the  chancellor's  court  Trith 
the  title  of  vice  chancellor.     He  has,  in  this  capacity,  con- 
currently with  the  chancellor  and  exclusively  of  any  other 
Ige,  all  the  original  jurisdiction  of  the  chancellor 
lowing  cases:  I.  When  the  cause  or  matter  of 
y  shall  have  arisen  within  his  circuit.     S.  When 
t  matter  in  controversy  shall  be  situated  within 
it;  or  where  the  defendants  or  persons  proceeded 
either  of  them  reside  within  such  limits,  stibject 
ellale  jurisdiction  of  the  chancellor. 
The  first  circuit,  in  which  is  the  city  of  New  York,  has  m. 
vice  chancellor  in  addition  to  the  circuit  judge.     This  offi- 
cer was  appointed  in  1831,  and  invested  with  all  the  equity 
pawers  formerly  exercised  by  the  circuit  judge. 

On  the  27th  day  of  March,  1839,  laws  were  enacted  ibr 
the  appointment  of  a  vice  chancellor  of  the  eighth  judicial 
circuit  and  of  an  assistant  vice  chancellor  of  the  first  cir- 
cuit. The  continuance  of  the  latter  act  was  originally  lim- 
ited to  three  years.  The  limitation  was  however  removed 
at  the  next  session  of  the  legislature,  and  the  powers  of  the 
assistant  vice  chancellor,  at  first  restricted  to  the  hearing  of 
causes  belonging  to  the  fourth  class  of  calendar  causes,'  or 
causes  brought  to  a  hearing  upon  pleadings  or  upon  plead- 
ings and  proofs,  wereextended  to  the  hearing  "  of  any  pre- 
limiuary  motion  for  the  suppression  of  testimony  in  any 
cause,  where  notice  of  such  motion  is  given  after  the  proofs 
ace  closed.'"  The  chancellor  was  also  authorized  to  refer 
<my  cause  pending  before  him  to  the  assistant  vice  chancel- 

>  lat  clus,  c(.u>ei  to  be  heard  on  billi  taken  aa  confeiMd  ;  3d,  on  pleasand 
deninrreiii  3d,  bill  and  anitver)  4tli,  pleading!  or  pleadinga  and  prooli. — 
Ruleiof  1»37,  9Iitiule. 

*  New  Turk  Seaion  L*wi  of  1840,  chap.  314,  page  263. 
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lor  and  to  appoint  a  special  lertn  to  be  held  hy  the  assistant 
vice  chancellor,  at  such  places  out  of  the  city  of  New  York, 
and  to  continue  for  such  time,  as  he  shall  deem  proper;  at 
which  terms,  all  causes  belonging  to  either  class  pending  be- 
fore the  cbaucellor  or  any  vice  chancellor  may  be  noticed 
for  hearing  and  be  heard  and  decided  by  the  assii 
chancellor.  He  is  thus  made  a  kind  of  residuar; 
of  all  the  unfinished  equity  business  of  the  stale. 

The  court  of  chancery  is  now  composed  of, 
chancellor,  having  the  original  jurisdiction  wilhou 
ritorial  limits  of  the  vice  chancellors,  and  appelli 
diction  in  all  cases,  two  special  vice  chancellors, 
chancellors  who  are  also  circuit  judges,  and  an 
vice  chancellor. 

Premising  that  the  reports,  whose  title  pages  heao  tnis  ar- 
ticle, exhibit  the  first  fruits  of  the  laws  of  1839,  to  which  we 
]tave  alluded,   we  propose  to  cite  a  few  facts  si 
condition  of  the  legal  tribunals  at  the  time  those 
enacted. 

We  are  indebted  to  a  pamphlet  by  Theodore 
Jr.,'  for  much  accurate  and  valuable  information 
to  the  court  of  chancery  and  particularly  in  the  fi 

The  reasons  are  sufficiently  apparent,  why  th 
delay  should  occur  in  the  disposal  of  causes  in 
class.  Accordingly  we  find  upon  the  calendar  Oi  me  vice 
chancellor  of  the  first  circuit,  for  January,  1838,  oirt  of  two 
hundred  and  six  causes,  one  hundred  and  thirty  in  th$  fourth 
class,  in  which  the  date  of  the  issue,  that  is  to  say,  the  time 
at  which  they  were  in  readiness  for  hearing,  is  as  follows: 

In  one  the  date  of  the  issue  is  in  1829;  three,  I83I ;  Bye, . 
1832;  twenty,  1833;  twenty-nine,  1834;  twenty-four, 
1835 ;  twenty-two,  1836 ;  and  the  remainder  in  1837. 

.     '  A  atttement  of  ftcU  in  reUtion  to  the  delsyi  ind  «iTe«r«je«  of  busmen  in 
th*  eoiut  of  cbtaixTj  of  the  ilMe  of  New  York,  bj  Tbeodote  Sedgwick,  Si. 
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Not  one  of  these  long  delayed  causes  was  heard  at  the 
January  term,  and  they  reappear,  with  the  exception  of  one, 
in  which  the  parties  seem  to  hare  been  wearied  into  a  re- 
luctant settlement,  and  with  additions,  on  the  April  calendar. 
And  when  (hat  April  term  had  passed,  six  causes  in  the 
fourth  class  had  been  heard  out  of  one  hundred  and  (hirty- 
two,  and  the  rest  were  put  orer  to  the  July  term,  — and  so 
through  the  July  and  October  terms.  It  may  be  asked  why- 
did  not  the  profession  avoid  this  accumulation  of  causes,  by 
commencing  their  business,  as  they  might  have  done,  before 
the  chancellor.  Alas,  the  chancellor's  calendar  is  little  less 
in  anrear.    An  instance  at  random  —  at  his  term  in  August, 

1837,  out  of  eighty  causes  noticed  for  bearing,  forty  were  in 
the  unlucky  fourth  class,  twenty-four  of  them  being  ap- 
peals which  have  priority  in  all  cases.  The  chancellor  dis- 
posed of  four  of  t^ese  causes  at  that  term,  and  the  remain- 
der went  over  to  reappear  on  the  calendar  for  January  term, 

1838.  There  were  upon  this  January  calendar  forty-tbree 
causes  in  the  fourth  class,  of  which  twenty-nine  were  ap- 
peals. And  what  was  accomplished  at  this  term?  Why  seven 
appeals  and  three  original  causes  were  heard  and  the  remain- 
der wenf  over.  It  is  apparent  from  these  facts,  that  the  appel- 
late business  of  the  chancellor  is  constantly  gathering  upon 
him,  and  this  he  must  be  quit  of,  before  he  can  hear  causes 
in  which  the  bills  are  filed  before  himself. 

We  hare  confined  our  illustrations  to  examples  from  the 
fourth  class,  an(I  here  in  truth  is  the  great  pressure.  The 
other  classes  being  of  less  difficulty  and  entitled  to  priority 
of  hearing  are  kept  within  some  compass. 

Mr.  Sedgwick  records  the  answer  of  vice  chancellor 
McCown,  made  to  the  inquiry  of  a  young  counsellor,  when 
he  expected  to  take  up  the  fourth  class —  "  Sir,  I  never  ex- 
pect to  see  the  fourth  class  again." 

But  that  this  state  of  things  may  not  btf  set  down  exclu- 
sively to  the  population  and  commerce  of  Nev  York  city, 
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let  us  look  at  the  eighth  circuit  and  see  the  extent  of  its 

embarrassments.     This  circuit,  we  are  informed  by  Mr. 

Clarke's  preface,  contains  a  population  of  over  325,000  souls. 

He  observes,  that  the  enterprise,  which  has  swell 

lation  and  developed  the  resources  of  this  circii 

astonishing  rapidity,  has  at  the  same  time  crowd* 

with  business  and  the  legal  profession  with  en 

Doubtless  that  enterprise  has  given  birth  to  an  ui 

ber  of  contracts,  which  have  been  in  their  turn 

of  law  suits ;  but  we  think  wo  might  show,  ha 

and  time,  that  a  general  deficiency  of  circula 

has  had  much  to  do  with  this  crowding  of  the 

that  bad  legislation  has  aggravated  the  evil.  Th 

however,    is   that  the  courts  are  crowded  wil 

The  best  documentary  evidence  witbinvour  r 

Dished  by  (he  report  of   the  commissioners  a 

digest  and  report  a  judicial  and  equity  system,  made  to  the 

legislature  of  New  York,  January  2,  1838.    They  state  that 

the  number  of  causes  on  the  calendar  of  the  circuit  court, 

in  the  several  cotiniies  composing  the  eighth  district, 

circuits  next  preceding  November,  1837,  was  as  fc 

Erie  470,  Livingston  62,  Monroe  241,  Niagara  1S2,  ( 

7,  Cliautauque  59 ;  no  retifrn  from  Genesee. 

There  were  filed  during  the  same  year  1078  bills  ii 
eery  in  the  clerk's  office  of  the  eighth  circuit.  The 
judge  who  tried  or  should  have  tried  those  issues,  and  the 
vice  chancellor  before  whom  all  this  equity  busiuess  came, 
were,  under  the  then  system,  one  and  the  same  person.  It 
is  true  that  much  of  this  business  was  of  a  mere  formal 
character.  The  issues  at  the  circuits  were  made  in  a  ma- 
jority of  cases  simply  for  delay ;  they  were  disposed  of  by 
inquests.  A  large  proportion  of  the  bills  in  chancery  was 
for  the  foreclosure  of  mortgages  in  the  ordinary  routine  of 
collection.  Five  hundred  and  eighty-six  causes  were  upon 
the  vice  chancellor's  calendar  in  that  year  in  the  first  class, 
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—  bills  taken  as  confessed  after  an  appearance  of  the  par- 
ties  defendants.  We  may  assume  nearly  all  these  to  have 
been  mortgage  cases.  Yet  after  all  deductions,  there  was 
in  the  whole,  a  mass  of  litigated  business  altogether  too  great 
for  the  shoulders  of  a  single  judge.  At  the  November 
term  there  were  twenty-one  causes  in  the  fourth  class  on 
the  calendar,  though  the  vice  chancellor  had  given  out  pre- 
vious to  ihe  term,  that  he  should  not  take  up  any  litigated 
business.  And  what  says  the  clerk  in  chancery  at  the  close 
of  that  year — "  No  litigated  business  has  been  disposed  of 
since  our  present  vice  chancellor  (Nathan  Dayton,  appointed 
Febniary,  J838)  assumed  the  duties."' 

But  nothing  can  better  illustrate  the  condition  of  the  tri- 
bunals in  New  York,  than  the  fact  that  the  whole  number 
of  causes  noticed  for  trial  at  the  circuit  court,  held  through- 
out the  state  next  before  November,  1837,  was  3510.  We 
have  said  that  there  are  two  circuit  courts  held  annually 
in  each  county — in  the  county  of  New  York  there  are  four. 

These  3510  causes  are  the  aggregate  of  the  calendar  of  the 
fall  circuits.  Of  (he  spring  circuits,  we  have  no  precise 
information. 

Each  county  has  moreover  its  court  of  common  pleas, 
holding  four  terms  a  year.  At' the  terms  of  the  common 
pleas  held  next  before  the  same  date,  the  number  ^f  issues 
of  fact  noticed  for  trial  was  1765, 

'  Contrast  this  statement  with  the  facts  stated  in  a  return 
made  by  order  of  the  English  house  of  commons,  and 
which  may  be  found  in  the  appendix  to  the  report  of  the 
New  York  commissioners. 

The  whole  number  of  causes  tried  in  (he  court  of  king's 
bench,  at  the  nisi  prius  sittings  in  Middlesex  and  London, 
and  upon  the  eight  circuits,  during  the  year  ending  oo  the 
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last  day  of  Eastei  Term,  1836,  was  one  thousand  and  one. 
Of  these,  seven  hundred  and  twenty-five  were  defended. 
We  do  not  leam  from  the  return  the  whole  numl)er  entered 
for  trial  except  at  the  London  and  Middlesex  sittings,  at 
which  during  the  year  614  cases  were  upon  the  calendar ; 
371  were  tried  and  234  of  those  tried  were  defended.  But 
we  can  make  a  near  approximation  to  the  truth.  The 
whole  number  of  final  judgments  entered  in  the  court  of 
king's  b«)ch  for  the  same  period  is  7768 ;  the  number  of 
bills  of  costs  taxed  by  default  without  trial  is  4533.  This 
would  leave  3235,  which  might  have  been  noticed  for  trial 
BO  far  as  we  can  gather  from  the  register  of  taxations. 

This  is  for  the  whole  year — for  all  Englai 
less  than  the  number  noticed  in  the  supreme  c< 
responding  tribunal  in  New  York,  at  the  fall 
single  year  merely. 

But  even  this  is  too  favorable  to  New  York, 
seen  that  of  the  thousand  causes  tried  by  the  Ei 
about  three  fourths  were  litigated,  while  unc 
York  system,  by  which  causes,  in  which  do 
merits  is  filed,  are  taken  out  of  their  order  on 
and  disposed  of  by  inquest,  the  non  litigated  bu 
ished  before  the  litigated  causes  are  reached. 

We  know  indeed  that  1637  was  an  extraordinary  year, 
and  that  the  greater  part  of  this  enormous  business  grew 
out  of  commercial  embarrassments  and  distress,  the  disor- 
der of  the  financial  system  of  the  country  operating  most 
severely  upon  the  people  of  New  York.  The  deficiency  of 
circulating  capital,  particularly  in  the  western  part  of  the 
state,  leads  to  extensive  transactions  upon  credit,  followed 
by  collection  suits.  It  also  involves  numberless  violations 
of  the  usury  laws.  And  (hough  these  statutes  were  in  1837 
evaded  with  the  greatest  ease,  still  the  fact  of  usury,  even 
where  there  was  no  possibility  of  establishing  it  in  evidence, 
furnished  good  ground  for  an  affidavit  of  merits — and  the 
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filing  of  such  an  affidavit  was  potent  for  delay,  vhen  the 
calendar  wasorawdcd.  This  was  often  interposed  in  cases 
where  the  debtor  would  have  indignantly  repelled  the  impu- 
tation of  being  willing  to  use  the  defence  to  work  a  forfeit- 
ure of  the  Slim  loaned.  An  inspection  of  these  reports, 
particularly  Mr.  Clarke's,  (from  the  fact  that  the  eighth  cir- 
cuit is  newly  settled,  with  every  appliance  for  the  creation  of 
wealth  in  rich  abundance,  except  circulating  capital,  with 
the  concomitant  high  profits  and  daring  enterprise,)  will 
illustrate  our  ^ews,  by  showing  the  number  of  cases  in- 
volving that  defence.  It  will  show  too  that  another  great 
head  of  equit  j  business  is  the  creditor's  bill,  as  it  is  famil- 
iarly called, — a  sttLtutory  proceeding  for  the  purpose  of 
reaching  choses  in  action  intangible  by  execution,  and  nnitiog 
the  properties  of  a  bill  of  discovery  with  the  New  England 
trustee  process. 

The  legislatitre  of  1839  contented  themselves  with  admin- 
istering a  temporary  remedy  to  the  delays,  amounting  almost 
to  a  denial,  of  justice,  by  the  creation  of  the  two  new 
officers  of  the  conn  of  chancery,  whose  opinions  are  given 
to  the  world  by  Mr.  Clarke  and  Mr.  Hoffman.  Their  suc- 
cessors inJB40  struck  at  the  roots  of  the  evil. 

They  enacted,  that  judgments  in  the  courts  of  law  may 
be  entered  at  any  time  in  term  or  vacation — that  in  actions 
upon  any  written  instrument  or  record,  if  the  plaintifi"  shall 
describe  the  instrument  in  his  declaration  or  annex  a  copy 
of  it,  he  may  disregard  any  plea  unless  verified  by  affidavit 
or  accompanied  by  the  general  affidavit  of  merits.  Hence, 
of  such  actions  those  only  which  are  to  be  litigated  go  upon 
the  calendar,  and  the  plaintiff  is  apprized  of  the  intended 
defence  at  an  early  stage  of  the  proceedings.  They  have 
made  the  taxable  costs  in  all  the  common  law  courts  of 
record  the  same,  and  have  put  those  courts  upon  a  par  in 
respect  to  the  lien  of  their  judgments.  They  have  very 
greatly  diminished  the  costs  of  collection  cases. 
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One  great  benefit  resulting  from  these  provisions  is  the 
diminulion  of  inducements  to  bring  suits  in  the  supreme 
court,  and  that  they  throw  a  rast  amount  <rfT)usiness,  which 
has  cumbered  the  circuit  calendars  and  in  a  less  degree 
those  of  the  court  in  bank,  into  the  courts  of  common  pleas. 
They,  also,  by  an  act  in  relation  to  the  foreclosure  of  mort- 
gages in  chancery,  have  made  the  filing  of  a  notice  of  lis 
pendens  equivalent  to  personal  notice  to  judgment  creditors 
to  come  in  and  redeem ;  and  the  chancellor  by  rule  has  di- 
rected such  causes,  when  the  bill  shall  be  itScpn  as  confessed, 
to  be  brought  to  a  hearing  at  the  special  Hi(jons  terms  held 
by  hima 
month. 

The  principal  object  however  in  the  latter  act  was  the 
relief  of  mortgagors  by  diminishing  the  costs  of  foreclosure. 
This  has  been  most  effectually  done,  but  it  is  a  little  sur- 
prising that  the  attention  of  the  legislature jijiras  not  turned 
to  another  remedial  act,  of  vastly  more  moment  to  the  debt- 
or than  the  amount  of  a  solicitor's  fees.  When  upon  the 
foreclosure  of  a  mortgage  payable  iu  instalments  of  which 
but  part  are  due,  the  master  reports  (and  it  is  seldom  he  re- 
ports otherwise)  that  the  premises  cannot  be  sold  in  parcels 
without  material  injury  to  the  interests  of  parties  ;  the 
decree  is  that  the  whole  premises  be  sold,  and  that  from  the 
proceeds  the  master  pay  to  the  complainant  the  whole 
amount  secured  by  the  mortgage,  or  so  much  as  the  pro- 
ceeds of  sale  will  pay.  And,  thus,  in  coasequehce  of  the 
purely  technical  principle  that  the  sale  extinguishes  the  lien 
of  the  mortgage — at  the  sale,  the  creditor  bids  in  effect  as  if 
he  were  to  pay  cash  for  the  amount,  but  actually  with  a  credit 
according  to  the  terms  of  the  mortgage  for  the  residue'not 
dae,  while  other  bidders  if  they  purchase  must  pay  the  whole 
bid  in  ready  money.  This  renders  competition  very  une- 
qual, since  in  practice  in  the  greater  part  of  the  state  money 
eaimot  be  commanded  upon  securities  without  usurious  in- 
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(erest  The  mortgagee  has  the  matter  io  most  instances 
entirely  in  his  own  power,  and  takes  the  premises  at  the 
price  which  suits  him.  Every  man  in  the  state  koows  this 
fact,  yet  no  man  in  the  legislature  suggested  the  obrious 
remedy.  Abolish  the  technical,  root  and  branch;  away 
with  it  as  has  been  done  with  other  rules  which  there  were 
more  reasons  for  retaining.  Let  the  mortgaged  premises'  be 
sold  as  a  whole,  if  it  be  advantageous  so  to  sell  them ;  but 
let  the  purchaser  pay,  as  the  mortgagor  contracted  to  pay, 
cash  for  the  sum  due  and  costs,  and  the  residue  at  the  lime 
and  in  the  manner  prescribed  by  the  condition  of  the  mort^ 
gage.  If  ther^  is  a  deficiency  upon  the  sale,  deduct  that 
deficiency  froih  the  cash  payment,  and  let  execution  go  for 
it  at  once.  Let  the  mortgage  remain  a  lien  for  all  instal- 
ments failing  due  after  the  master's  sale,  and  enforce  pay- 
inent  by  an  order  of  sale  to  be  entered  upon  the  foot  of  the 
decree,  in  the  same  manner  as  when  payments  are  now 
made  after  decree.  All  persons  n:ould  then  compete  upon 
equal  terras,  and  the  unfortunate  debtor  or  his  creditors  re- 
ceive  the  benefit  of  that  competition.  We  hazard  nothing 
in  saying,  that  had  the  law  been  so  amended  in  the  winter 
of  ISSG-ST'i  it  would  have  saved  more  to  the  persons  against 
whom  decrees  passed  in  a  single  year,  than  the  reduction  of 
solicitor's  fees  will  do  in  ten. 

More  extensive  alterations  in  the  judiciary  system  are 
now  proposed.  The  legislature  at  their  late  session  have 
'  taken  the  initiatory  steps  towards  an  amendment  of  the  con- 
stitution, to  the  effect  that  upon  its  adoption  the  court  of 
chancery  shall  consist  of  a  chancellor  as  presiding  judge, 
and  not  less  than  two  nor  more  than  four  assistant  chancel- 
lors, the  whole  to  sit  in  review  of  appeals  from  the  decis- 
ions of  any  one  of  them ;  and  also  that  the  supreme  court 
shall  consist  of  a  chief  justice  and  not  less  than  two  nor 
more  than  four  judges;  the  legislature  to  have  the  power 
to  constitute  not  more  than  two  other  courts  of  law  pos- 
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sessJDg  coordinate  jiirisdictJoa  with  the  supreme  court, 
each  lo  be  composed  of  not  more  than  five  nor  less  than 
three  judges,  a  selection  to  be  made  from  the  present  vice 
chancellors  and  circuit  judges  in  making  the  necessary 
appointments ;  and  their  respective  ofiees,  as  at  present  con< 
stituted,  to  be  abolished. 

That  the  legislature  may  provide  by  taw  for  the  trial  of 
issues  joined  in  any  court  before  the  judges  of  the  same  or 
any  other  court;  and  that  the  legislature  may  constitute  a 
court  of  review,  to  be  composed  of  the  jndees  of  ihe  court 
of  chancery,  Ihe  supreme  court,  and  the  unv  courts  of  co- 
ordinate jurisdiction,  for  reviewing  and  correcting  the  decis- 
ions of  each  other,  before  the  same  shall  be  removed  lo  the 
court  of  errors;  the  judges  of  the  court  whose  decisiout 
are  brought  in  question  to  be  excepted  from-  the  court  of  re- 
view. 

If  the  largest  number  were  adopted  in  all  the  courts 
proposed,  it  would  add  five  new  judges  to  the  judicial  force 
of  the  state.  It  is  going  back  to  the  old  system  of  having 
the  causes  at  nisi  priufl  tried  by  the  same  judges  who  de- 
cide in  bank  ;  Ihe  same  system  which  under  the  adminis- 
tration of  Kent,  and  Spencer,  and  Van  Ness,  covered  the 
supreme  court  of  New  York  with  enduring  fame.  The 
proposed  amendments  must  be  approved  by  the  next  legis- 
lature and  by  the  people  at  the  election  in  November,  before 
they  become  a  part  of  the  constitution. 

We  must  now  say  someihing  of  the  reports,  the  titles  of 
which  stand  at  Ihe  head  of  this  article,  and  first  of  Mr. 
Hoffman's.  He  is  well  known  to  the  profession  as  the  author 
of  an  elaborate  aud  admirable  work  on  chancery  practice, 
and  of  an  earlier  work  on  the  practice  in  the  master's  office. 
The  same  copious  learning,  which  characterizes  those  works, 
is  exhibited  in  his  opinions,  and  sometimes  we  think  to  an 
extent  of  questionable  propriety.  We  should  be  sorry  how- 
ever to  lose  for  any  such  reason  the  full  and  learned  history 
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of  (he  law  of  charitable  useo  coataioed  in  the  opinioD  io 
Wright  V.  Trastees  Melh.  Church,  page  244.  Much  that 
must  be  considered  as  adrisatory  to  the  parlies  merely  is 
inserted  in  his  deci^ons.  In  the  very  first  case,  for  instance, 
Heyer  v.  Bui^r,  vtee  chancellor  Hoffman  determines  that  the 
bill  should  be  dismissed  for  want  of  jurisdiction,  apointnot 
raised  by  counsel,  and  yet  proceeds  to  examine  and  discuss 
all  the  points  whisfi  counsel  had  made.  Throughout  his 
opinions,  auihooties  are  not  only  stated  but  copious  extmcts 
are  given,  the  ^cls  of  the  case  under  consideration  are  com- 
pared with  those  in  the  authorities  cited  seriatim,  and  the 
conclusion  arri^pd  at  by  way  of  synthesis.  This  is  not  ia 
our  judgment  the  best  style  for  the  bench,  however  appro- 
priate it  may  b».for  the  investigations  of  the  bar. 

The  case  of  Bios  v.  Glover,  page  76,  is  another  example 
of  a  decision  based  upon  a  point  not  made  by  counsel.  In 
Hutchinson  v.  Reed,  page  321,  after  arriving  at  the  conclu- 
sion that  the  cause  should  stand  over  with  liberty  to  amend 
by  adding  parties,  eight  pages  are  devoted  lo  an  examin- 
atioaof  the  question,  whether  (he  new  parties  should  be 
brought  in, as  plaintiffs  or  defendants.  Now,  while  these 
things  are  cieditable  to  Mr.  Hoffman,  as  proving  his  strong 
desire  to  promote  substantial  justice  and  avoid  litigaiion, 
we  cannot  but  think  that  a  habit  of  deciding  upon  points 
not  argued  by  counsel  is  extremely  dangerous.  And  as  an 
instanee  tti  Mr.  Hoffman's  case,  we  refer  to  Lee  v.  Huntoon, 
page  45S.  This  was  a  case  upon  the  validity  of  a  mort- 
gage of  chattels.  By  the  revised  statutes,  every  such  mort- 
gage, unless  accompanied  by  immediate  delivery  and  fol- 
lowed by  an  actual  and  continued  change  of  possession  of 
the  things  mortgaged,  shall  be  deemed  to  be  fraudulent  and 
void,  as  against  the  creditors  of  the  mortgagor,  and  shall  be 
conclusive  evidence  ol  fraud,  vniess  it  be  made  to  appear^ 
that  the  same  was  made  in  good  faith  and  without  any  in- 
tent to  defraud  such  creditors.    By  an  act  passed  in  1833, 
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il  vas  enacted,  that  every  such  mortgage,  dot  ticcompanied  . 
by  imtnediate  delivery  aad  actual  and  continued  change  ot 
possession,  shall  be  void  as  against  creditors,  unless  a  copy 
thereof  be  filed  in  the  town  clerk's  ofiloe,  as  therein  provi- 
ded, and  shall  not  he  valid  at  the  expiration  of  one  year 
from  the  date  of  filing,  unless  a  copy  thereof  and  a  state- 
meat  of  the  claim  of  the  mortgagee  shall  he  filed  in  the 
same  office  within  thirty  days  previonsJt»  the  expiration  of 
the  year.  --  ^^ 

In  this  case,  the  mortgage  vas  filed,  ana  tt  the  expiration 
of  the  year  a  new  mortgage  was  executed  and  filed,  instead 
of  a  copy  of  the  former  one.  After  decidinft  that  there  had 
been  a  sufficient  change  of  possession  to  stqtport  the  mort- 
gage, the  vice  chancellor  proceeds  to  consider'the  effect  of  the 
actof  1833,  and  that  without  necessity,  sinde  in  his  opinion 
the  requirements  of  the  act  had  been  fully  complied  with. 
But  it  isforthe  purpose  of  declaring  bis  dissent  from  the  opin- 
ion of  the  supreme  court  in  the  case  of  Wood  v.  Lowry,  17 
Weod.  492.  That  court  had  said  that  the  statute  of  1833 
"  only  adds  another  ground  on  which  a  mortgage  of  per- 
sonal chattels  shall  be  void.  If  the  plaintiffs  liad  omitted 
to  file  their  mortgage,  it  would  for  that  cause  have  been  aV 
solutely  void.  If  it  was  before  void  on  another  ground, 
filing  it  could  not  render  it  valid." 

Mr.  Hofi'man  says,  "adopt  the  constniction  bf  (he  su- 
preme court  and  the  statute  is  this :  A  morigagt!  miist  be 
filed,  when,  no  delivery  having  been  made,  it  is  void;  or 
else  it  shall  be  void." 

Not  so :  in  such  a  case,  previous  to  the  act  of  1833,  the 
mortgage  was  presumed  to  be  void,  but  its  good  faith  might 
be  established  by  proof;  after  that  act,  it  was  absolutely  void 
and  incapable  of  explanation  —  nothing  could  cure  the  de- 
fect. 

Now,  had  this  matter  been  discussed  by  counsel,  it  is  im- 
possible that  the  distinctitm  should  have  escaped  tbeii 
4« 
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'.  ^cnteness,  and  Mr.  Hoffman  would  have  avoided  a  grarni- 
tous  conflict  vitli  the  supreme  court,  in  reference  to  a  point 
on  which  their  doctrine  has  beea  since  sanctioned  by  the 
court  of  ultimate  appeal. 

Strongljr  contrasted  in  style  with  these  opinions,  are  those 
of  vice  chancellor  Whittlesey.  The  latter  are  brief  and 
sparing  in  the  authorities  cited.  Mr.  Clarke's  volume 
contains  twice  tbe  number  of  cases  in  Hofi'man's,  in  about 
the  same  nuuAer  of  pages.  Many  of  them,  it  is  true,  are 
upon  points  of  Wactice,  and  allowance  is  to  be  made  for  the 
.  fact  that  all  th^^ases  in  Hoffman  are  of  the  unhappy  fourth 
class.  V 

Mr.  Clarke  in' his  notes  gives  the  determinatioa  of  the 
chancellor  upoi^ases  which  have  been  reviewed  by  himon 
appeal,  and  al^  informs  us  when  any  doctrine  in  the  text 
has  been  overruled  by  subsequent  decisions  of  the  chancel- 
lor. The  firatjr>stance  of  this  kind  we  notice  is  Hatch  p. 
Euslaphieve,  page  63,  where  vice  chancellor  Whittlesey  de- 
cides, that  when  the  oath  of  a  defendant  to  his  answer  is 
waived,  the  answer  is  a  mere  pleading  and  need  not  be  signed 
by  the  defendant.  In  Denison  v.  Bassford,  7  Paige,  370,  the 
chancellor  h«kl  the  contrary  doctrine.  Neither  of  them  allude 
however  to  what  we  deem  the  true  reason  for  requiring  the 
defendant's  signature,  that  he  may  be  restrained  from  false- 
hood by  the  knowledge  that  his  answer,  signed  by  himself, 
may  be  read  in  evidence  against  him  as  a  written  admission 
in  any  suit  at  law,  even  where  the  complainant  in  the  bill 
ia  not  the  plaintiff.'  Without  his  signature  it  is  a  mere 
pleading,  and  of  do  effect  except  in  the  cause  in  which  it  is 
put  in. 

-  The  case  of  Doyle,  page  164,  is  a  rare  one  —  that  of  an 
application  on  the  part  of  the  father  of  an  illegitimate  female 
child,  praying  for  the  custody  of  the  child,  and  that  Ihe 
mother  might  be  restrained  from  interfering  with  it,  on  the 

<  1  Stukic'i  Evidence,  285  and  988,  ud  cmm  there  eiled. 
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alleged  gronnd  of  dissolute  habits  in  the  mother.  The  per  • 
tilioner  is  living  with  his  wife  and  family,  into-which  he  prt- 
poses  to  introduce  (he  child.  The  prayer  of  the  petition  is 
denied  by  the  vice  chancellor,  on  the  gronnd, ^hat  he  can  find 
no  authority  vested  in  any  tribunal  or  officer,  to  save  the  in- 
nocent offspring  of  guilt  from  the  ruinous  consequence  of  a 
demoralising  education,  by  giving  the  c'uElody  to  the  father 
or  the  mother,  as  the  welfare  of  llM^^Mld  may  seero  to 
require,  either  in  statute  or  common  law  jiChat  such  child 
is  at  common  law  nullivs  JUivs,  and  there*is  therefore  no 
father  who  is  bound  to  support  it  or  can  rifetfully  claim  its  . 
care  or  custody.  ^  j, 

This  seems  to  tis  a  partial  view  of  the  subject,  looking  as 
it  does  only  to  the  rights  of  the  father.  JThe  ancient  and 
established  jurisdiction  of  chancery,  as  the^uardian  of  in- 
fants, lunatics,  &c.,  is  vested  in  it  for  (he  poteciion  of  the 
rights  of  those  who  are  incapable  of  protecting  themselves. 
It  respects  the  interests  of  iheinfatU,  and  wben  those  inter- 
ests require  a  change  of  custody,  it  transfers  the  guardian- 
ship to  any  person,  parent  or  not,  approved  by  the  court. 
This  doctrine  is  eloquently  vindicated  by  the  kM  chancel- 
lor in  the  case  of  Wellesley  t>.  Beaufort,'  in  answer  (o  the 
argument,  that  it  was  only  exercised  as  incidental  to  (he 
custody  of  their  property.  And  the  case  of  Courtois  f. 
Vincent'  is  an  instance  where  the  court  appointed  a  guardian 
for  an  iUegUimate  child,  and  made  an  order  regulating  its 
intercourse  with  the  mother.  If  the  mother  bean  improper 
person  to  bring  up  the  child,  then  has  the  father  the  same 
right  to  its  custody  as  any  other  proper  person,  and  no  more. 

We  cannot  omit  the  characteristic  and  honorable  fact  sta-j    • 
ted  by  the  vice  chancellor  in  this  case :  "  I  have  been  my- 
self to  see  the  child,  in  the  absence  of  and  without  the 
knowledge  of  her  mother."     He  gathered  from  that  exam- 
's Condensed  Engliih  Chuicerj  (J«mi,  I. 
•4SuDe,I37. 
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in'ation  that  she  loved  her  mother,  and  vbb  well  educated 
both  in  mind  and  heart.  It  is  not  every  one  who  would 
have  the  honesty  to  pursue  this  course,  or  the  manliness  to 
avow  it  in  print. 

But  we  have  no  space  for  a  criticism  of  cases,  and  must 
content  ourselves  with  saying  in  general,  that  the  opinions 
in  Mr.  Clarke's  volume  are  clear  and  well  reasoned,  with 
80  Utile  of  technicality  as  to  be  level  in  most  instances  to 
the  comprehension  of  the  laity.  This  is  no  small  merit, 
and  will  he  appreciated  by  the  profession  in  New  York,  who, 
as  we  understand,  are  growing  somewhat  restive  under  the 
ponderous  case-learning  poured  out  in  Wendell's  Reports 
since  the  accession  of  one  of  the  new  justices.  That  vice 
chancellor  Whittlesey  should,  within  the  space  of  two  years, 
have  dispatched  the  current  business  of  his  court  —  cleared 
the  calendar,  burdened  with  the  accumulation  of  years  — 
and  this  witlr  scarcely  the  reversal  of  a  decree,  is  evidence 
enough  of  judicial  ability  as  well  as  industry.  The  charac- 
ter and  importance  of  that  business  can  be  judged  of  only  by 
an  inspection  of  the  reports ;  but  something  may  be  guessed 
from  the  remark  of  senator  Verplanck,  which  we  quote  for 
the  purpose  of  commending  the  entire  speech  io  which  it  is 
contained  to  the  attention  of  our  readers. 

"  If  Edward  Hyde,  lord  chancellor,  at  once  the  first  law 
officer  and  prime  minister  of  England,  '  by  kings  protected 
and  to  kings  allied,' — ay,  or  lord  Somers,  with  all  the 
glory  of  the  revolution,  or  Talbot,  or  Cowper,  had  for  a 
moment  entertained  jurisdiction  in  such  causes  as  Reuben 
Hyde  Walworth  takes  cognizance  of  as  a  matter  of  course, 
what  an  insurrection  would  it  have  occasioned  in  Westmin- 
ster Hall.  The  king's  bench  would  have  lifted  up  its  voice 
to  the  common  pleas.  The  whole  corps  of  judges  and  ser- 
geants and  barristers  would  have  mustered  to  repel  the  in- 
road on  the  territory  of  the  common  law.  Articles  of 
impeachment  would  have  been  moved  in  parliament,  aod 
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the  presumptuous  Xerxes  of  the  courts  heen  driven  bai^tti' 
angomied,  unwigged,  and  UDchancellored." '  - 

We  eibort  the  reader  of  Mr.  Clarke's  volume  not  to  set 
down  any  want  of  perspicuity  to  the  vice  chancellor's  style, 
until  he  has  carefully  done  what  the  proof  reader  should 
have  done.  That  worthy,  ia  addition  to  other  scandalous 
errors,  seems  to  have  adopted  the  doctrine,  that  the  punc- 
tuation is  no  part  of  a  statute,  and  to  have  extended  it  to 
judicial  interpretations  of  the  law. 

E.  p.  8. 
Sochattr,  Jf.  Y. 


ART.  III.— THE  LEGAL  AND  EQUITABLE  RIGHTS  OF  INDIVID- 
UAL AND  PARTNERSHIP  CREDITORS;  WITH  REFERENCE 
TO  THE  TAKING  IN  EXECUTION  OF  PARpiERSHlP  PROP- 
ERTY FOR  THE  DEBT  OF  A  PARTNER. 

Thb  ancient  doctrine,  in  courts  of  law,  was,  that  partners 
held  undivided  moieties  of  the  partnership  effects ;  in  other 
words,  shares  proportioned  in  number  and  magnitude  to  the 
number  of  the  partners.  Thus,  if  there  were  only  two 
partners,  each  owned  one  half  of  the  partnership  effects ;  if 
three,  one  third;  if  four,  one  fourth,  and  so  on.  So  the 
courts  decided,  that  in  executions  against  a  partner  for  his 
individual  debt,  the  sheriff  might  seize  and  sell  a  moiety  of 
the  partnership  effects,  but  that  to  levy  on  such  moiety,  he 
mtist  seize  the  whole  effects  and  deliver  back  the  other 
moiety  to  th^other  partners;  and,  by  the  sale,  the  vendee 
became  tenant  in  common  with  those  partners.  The  case 
of  Heydon  v.  Heydon,  1  Salk.  392,  decided  in  the  king's 

1  Speech  on  the  amendment  oT  the  law  and  reform  of  ttae- jadiciarr  i^item, 
—  adrocatiDf  tlie  tmendmenta  to  the  eonrtitntioB  now  propoaed  bjr  Oti  lepa- 
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bench,  by  chief  jnstice  Holt,  is  an  authorityin  point.  "Col- 
man  and  HeydoQ  were  copartners,  and  a  judgment  was 
against  Colman,  and  all  the  goods,  both  of  Colmsn  and 
Hejrdon,  were  taken  in  execution.  And  it  was  held  bf 
Holt,  C.  J.,  and  the  court,  that  the  sheriff  must  seize  all,  be- 
canse  the  moieties  aie  undivided ;  for  if  he  seize  but  a 
moiety  and  sell  that,  the  other  will  hare  a  right  to  a  moiety 
of  that  moiety;  but  he  must  seize  the  whole  and  sell  a 
moiety  thereof  undivided,  and  the  vendee  will  be  tenant  in 
common  with  the  other  partner."  So  also,  in  Jackyr.  But- 
ler, 2  Ld.  Raymond,  871.  "Two  joint  partners  ate  in 
trade.  Judgmwil  was  entered  against  one  of  them.  And 
upon  a  Jieri  fa^as,  alt  die  goods,  being  undivided,  were 
seized  in  executii»n.  And  upon  application  to  the  king's 
bench,  by  him  af^ainst  whom  the  judgment  was'not,  the 
court  held,  that  the  sheriff  could  not  sell  more  than  a  moi- 
ety;  for  the  property  of  the  other  moiety  was  not  affected 
by  the  judgment,  nor  by  the  execution."  And  in  Waters 
V.  Taylor,  3  Vesey  and  Bearaes,  301,  lord  Eldonsaid:  — 
"  According  to  the  old  law,  I  mean  before  lord  Mansfield's 
time,  the  sheriff,  under  an  execution  against  partnership 
effects,  look  the  undivided  share  of  the  debtor,  without 
reference  loathe  partnership  account"  Pope  v.  Haman, 
Comb.  2l?;.'iiMl  Hankey  v.  Garret,  I  Tes.  jun.  240,  may  be 
citeVl  in  pioof  of  the  same  doctrine. 

So  late  as  the  year  18l8,  in  the  case  of  Church  v.  Knox, 
decided  in  the  supreme  court  of  Connecticut,  two  of  the 
judges  held  the  law  to  remain  as  in  the  cases  above  named. 
Justice  Hosraer  expressed  the  opinion,  in  that  case,  that, 
prima  facie,  partners  were  equal  owners  in  the  property 
and  debts  of  a  partnership;  that  if  a  debt  of  twelve  hun- 
dred dollars  was  due  to  a  partnership  consisting  of  three 
partners.  A.,  B.  and  C,  in  the  absence  of  all  proof  on  (he 
subject,  four  hundred  dollars  of  the  amount  could  be  taken 
by  foreign  attachment  for  the  individual  debt  of  A. ;  and  tlia 
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learned  jiidge  in  support  of  this  opinion  cited  the  cases  of 
Jacbey  v.  Butler,  Heydoii  n.  Heydon,  Pope  r.  Haman,  and 
Hankey  V.  Garret,  already  named.  In  accordance  with  the 
same  doctrine,  ia  the  case  of  McCarty  v.  Emlea,  decided  in 
the  supreme  conrt  of  Pennsylvania,  in  ibe  year  1797.  One 
question  in  that  case  was,  can  a  debt  due  lo  a  partnership 
betaken  by  process  of  foreign  attachment  against  one  of 
the  partners.  McKean,  chief  justice,  in  delirering  his  opin- 
ion, says :  "  It  must  be  observed  »^  a  general  rule,  that  part- 
nership effects  are  first  to  be  appropriated  to  (he  payment  of 
pannership  debts  ;  but  this,  like  every  other  general  rule, 
admits  of  exceptions ;  and  it  is  hardly  indeed  susceptible  of 
a  strict  apphcation  in  any  cases  but  those^f  bankniplcy, 
insolvency,  and  execution.  The  conseqiMnce  of  its  appli- 
cation lo  partnerships  would  be  highly  injarious  to  trade, 
and  embarrassing  to  justice.  A  partner  may  owe  separate 
debts,  and  his  property  may  consist  of  partnership  stock; 
yet,  if  the  objection  prevails,  it  is  impossible  to  conceive 
when  the  separate  creditors  will  be  able  lo  make  that  prop- 
erly responsible.  While  the  partnership  continues,  how 
shall  they  compel  a  disclosure  and  liquidation  of  all  the 
debts  and  credits  of  the  company  1  And  even  when  a  part- 
nership is  dissolved,  where  will  separate  creditors  find  the 
inclination,  or  the  power,  to  scrutinize  and  cLosQi.lhe  records 
of  a  long  and  complicated  mercantile conueclion-3  -But  the 
law  is  happily  otherwise.  For  it  has  been  repeatedly  set- 
tled, here  as  well  as  in  England,  that  a  partner  may  be 
sued  for  separate  debts ;  that  the  partnership  efiWcts  may  be 
taken  in  execution  and  sold  by  moieties;  and  thai  the  pur- 
chaser of  the  moiety  under  the  execution,  shall  be  consid-  . 
ered  as  tenant  in  common  with  the  partner  owning  ihe  oili- 
er moiety.  The  case  in  Douglas,  650,  is,  in  my  judgment, 
conclusive  upon  this  point."  The  other  justices,  with  the 
exception  of  Yates,  were  of  the  same  opinion.  Of  the 
same  general  purport  is  the  opinion  of  justice  Washiogton, 

L  Mz,,!:,.,  Google 


58  Taking  of  Partnership  Property  [Oct. 

fti  Gilmors  v.  The  North  Americao  Land  Company,  1  Pet 
C.  C.  R«p.,  465,  decided  in  ltfl7.  The  partnership,  in  this 
case,  consi^ed  of  three  individuals.  Justice  Washington 
says  :  "  By  tfae  purchase  of  the  complainant,  under  the  ex- 
ecution against  Robert  Morris"  (one  of  the  three  partners,) 
"  in  his  separate  capacity,  the  former  became,  at  law,  tenant 
in  common  in  ofm^wndivided  third  part  of  the  land  which  he 
purchased.  Tl»-marshal  bad  no  power  to  sell  a  greater 
interest  than  that  in  the  land  levied  upon,  and  if  a  timely 
application  had  been  made  to  this  court  on  its  law  side,  it 
would  have  so^irected.  But  the  purchaser  holds  the  prop* 
crty  so  purchased,  subject  to  all  the  rights  of  the  other  part- 
ners. In  equity  more  especially,  he  stands  in  the  place  of 
the  partner  under  whom  he  claims,  subject  to  the  partner- 
ship accounts.''^ 

So  in  Lyndon  v.  Gorham,  1  GalHson,  367,  decided  in  the 
circuit  court  o£  the  United  States  in  Rhode  Island,  Story,  J., 
remarked :  "  Btx  I  have  been  pressed  with  the  common  case 
of  a  3eparat«_execution  against  the  tangible  partnership 
property,  in  which  it  is  said  that  themoietyof  the  judgment 
debtor  may:ibe  sold  on  the  execution.  There  are  certainly 
decisions  which  connienance  this  opinion,  and  perhaps  it 
may  be  coiufdered,  that  at  law  the  sheriff  has  a  right  to 
seize  such  property  in  execution." 

Chief  justice  Marshall,  in  Harrison  v.  Sterry,  5  Cranch, 
289,  in  the  supreme  court  of  the  United  States,  in  1809, 
adds  the  sanction  of  his  authority  and  that  of  the  au- 
gust tribunal  over  which  he  presided,  to  the  doctrine  of 
the  moieties.  Robert  Bird  was  a  partner  in  a  mercantile 
house  conducted  in  London  under  the  name  of  Bird,  Sav- 
age, and  Bird,  and  in  New  York  under  the  name  of  Robert 
Bird  ic  Co.  Bird,  who  resided  in  this  country,  committed 
an  act  of  bankruptcy  under  the  then  bankrupt  law  of  the 
United  States.  Marshall,  Ch.  J.,  in  delivering  the  opinioa 
of  the  court,  said  :  *'  Robert  Bird  alone  has  become  a  baok- 
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rupt  under  the  laws  of  the  United  States.  Consequently; 
only  Ilia  private  property  and  his  interest  in' the  funds  of 
the  company  pass  to  his  assignees.  This  inteifst  is  subject 
to  the  claim  of  his  copartners,  and  if  upon  a.settlement  of 
accounts  Robert  Bird  should  appear  to  be  the  creditor  or 
the  debtor  of  the  company,  his  interest  -wonld  be  propor- 
tionably  enlat^ed  or  diminished.  But  ■)»  is  not  alleged  to 
be  either  a  creditor  or  a  debtor;  and,  of'consequeiice,  the 
court  consider  his  interest  as  being  one  undivided  third  of 
the  fund.    This  third  goes  to  his  assignees." 

On  the  whole,  it  seems  well  established,*  that  anciently 
partners  were  regarded  in  law,  aa  holding  the  partnership 
effects  by  moieties.  Each  partner's  moiety  conld  be  taken 
for  his  separate  debt,  without  reference  to  the  partnership 
accounts.  To  levy  on  the  entire  moiety  of  a  partner,  it 
was  oecessary  to  seize  all  the  effects,  and  restore  oue  moiety 
to  the  other  partner.  But  such  a  doctrinej  it  is  obvious, 
would,  in  many  cases,  work  great  injusi^  Thta  other 
partner  and  the  creditors  of  the  parmership.,.might,  by  the 
operation  of  the  legal  rule,  be  deprived  of  lh«ir  just  rights, 
unless  there  were  some  means  of  ascertaining  «nd  enforcing 
those  rights.  Such  means  existed,  in  fact,  in  the  beneScent 
powers  of  a  court  of  equity.  For  lord  Eldou,  hi  Waters 
V.  Taylor,  after  staling  that  by  the  old  law  the  undivided 
share  of  the  debtor  might  have  been  taken,  without  refer- 
ence to  the  partnership  account,  proceeds,  "  but  a  court  of 
equity  would  have  set  that  right  by  taking  the  account  and 
ascertaining  what  the  sheriff  ought  to  have  sold."  And 
such,  it  appears  from  an  examination  of  the  cases,  begin- 
ning at  least  aa  early  as  1733,i  was  the  doctrine  and  the 
practice  of  the  courts  of  equity. 

'  Cn>ft  ».  Wke,  1  P.  Wim.  1B3.  —  The  court  of  chwiwrf  tttmtd  to  be  of 
•fiialMi,  (hat  •neb  w»  the  eqoily  of  lb*  <*»  id  Richudton  ».  Ooodwin,  d«. 
oidMliBiaB3,SV«n.S93.    9m  «Im  £»?»(<  Crawdcr,  9  Vera.  70S. 
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But  as  early  as  the  lime  of  lord  Mansfield,  the  courts  of 
law  in  England  appear  to  have  discarded  the  ancient  doc- 
trine. Instead  of  holding  that  a  creditor  of  a  partner  can 
take  an  undivided  moiety  of  the  partnership  effects  for  the 
separate  debt  of  that  partner,  without  regard  to  the  partner- 
ship account,  they  now  say,  that  such  creditor  can  take  on- 
ly the  interest  of  that  partner  in  the  partnership  effects;  and 
that  interest  is  notmy  share  of  the  effects  themselves,  bnt 
is  what  would  renMrta-to  each  partner,  as  his  own,  after  the 
debts  of  the  paftneiship  shall  have  been  paid,  and  the  mu- 
tual accounts  of  the  partners  adjusted.  It  is  no  longer  as- 
sumed, that,  at  Iftw,  partners  are  entitled  to  undivided  shares 
proportioned  to iheir  numbers,  but  their  interest  is  regarded 
as  altogether  utfcertain;  it  may  prove  to  be  nothing  at  alt ; 
but  whatever  iris,  it  may  be  taken.  When  such  language 
first  began  to  be  held,  we  cannot  certainly  tell.  We  first 
find  words  of  similar  import  in  the  mouth  of  lord  Mans- 
field, in  Fox  V.  Hanbtiry,  decided  in  the  king's  bench,  in 
1776.  In  tba(ccase,  lord  Mansfield  says:  "This  leads  me 
to.consider  what  right,  in  law  and  justice,  one  partner  has 
against  another,  after  a  dissolution  of  the  partnership.  It 
clearly  is  not  to  change  the  possession,  or  to  make  an  actual 
division  of  specific  effects.  One  partner  may  be  a  creditor 
of  the  partnership  to  ten  times  the  value  of  all  the  effects. 
The  other  partner  in  that  case  can  only  have  a  right  lo  an 
account  of  the  partnership,  and  to  the  balance  due  (o  him, 
if  any,  on  thdt  account.  No  person  deriving  under  the 
partner  can  be  in  a  belter  condition.  His  executor  stands 
exactly  in  the  same  light.  It  is  the  very  text  of  Lyttletoh. 
In  sect.  321,  he  says,  "  If  there  be  two  tenants  in  common 
of  a  personal  chattel,  and  one  dies,  the  executors  shall  hold 
and  occupy  with  the  survivor,  as  their  testator  did  before 
he  died."  If  a  creditor  takes  out  execution  against  one 
partner,  as  in  1  Salk.  392,  the  vendee  would  be  tenant  in 
common.    And  in  the  case  of  Skipp  v.  Harwood,  in  chan- 
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eery,  6lh  July,  1747,  my  note  saya,  "If  a  creditor  of  one 
partner  takes  out  execution  against  the  partnership  effects, 
he  can  only  have  the  undivided  share  of  his  debtor ;  and 
must  take  it  in  the  same  manner  the  debtor  himself  had  it, 
and  subject  to  the  rights  of  the  other  partner." 

This,  it  must  be  observed,  lord  Mansfield  lays  down  aa 
the  true  doctrine  in  a  court  of  law.  Such,  taking  both  law 
and  equity  into  the  account,  always  w»s  the  true  docrrin?, 
but  it  was  not  always  (he  doctrine  of ttte  couris  of  law. 
Now,  the  genius  of  Mansfield  dissolves, 'tis  by  a  single 
touch,  the  distinction  between  law  and  equity,  and  attempts 
to  establish  at  once,  though  in  a  rigid  soil,  "the  principles  of 
substantial  justice.  But  of  what  avail  to^nake  the  legal 
and  the  equitable  rule  the  same,  without  alio  changing  the 
practice.  Of  what  avail  to  say  in  a  court  of  law,  "  you  can 
take  only  the  debtor  partner's  interest,"  without  affording, 
in  the  same  court,  the  means  of  ascertaining  that  interest  ? 

Accordingly,  in  Eddie  v.  Davidson,  Doug.'  650,  in  the 
king's  bench,  1781,  (five  years  after  Pox  v.'^anbury,)  the 
court  assumed  the  powers  of  a  court  of  equity,  and  ordered 
an  account  to  be  taken  of  the  partnership  effects.  "  David- 
son was  partner  with  one  Birnie,  against  whom  a  commis- 
sion of  bankruptcy  had  issued,  but  before  the  bankruptcy, 
Eddie,  a  creditor  of  Davidson,  had  sued  out  execution,  and 
levied  on  the  partnership  effects.  Birnie's  assignees  ob- 
tained a  rule  to  show  cause  why  the  sheriff  should  not  pay 
them  a  moiety  of  the  money  arising  from  the  sale  of  the 
goods  so  (aben  in  execution,  upon  an  affidavit  of  Birnie 
that  he  was  entitled  to  an  equal  share  of  partnership  effects' 
as  partner  with  Davidson.  The  plaintiff's  affidavit,  on 
showing  cause,  denied  that  Birnie  had  an  equal  share  in 
the  partnership  effects,  and  stated  that  he  had  embezzled 
the  joint  stock  to  a  considerable  amount. 

"The  court  directed  that  it  should  be  referred  to  the  mas- 
ter, to  take  an  account  of  the  share  of  the  partnership  effects 
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to  which  Birnie  was  SDtUled,  and  that  the  sheriff  should 
pay  a  part  of  the  money  levied  equal  to  the  amount  of  such 
share  to  the  assignees."  The  exercise  of  such  powers  had 
before  been  kuown  only  to  the  courts  of  chancery.  Thete 
is  not,  it  is  believed,  any  other  reported  case  in  which  the 
king's  bench  exercised  these  powers;  but  that  it  did  repeat- 
edly exercise  them,  we  learn  on  the  authority  of  Serjeants 
Onslow  and  Cockell,  who  say,  in  their  argument  in  Chap- 
man V.  Koops,  3  Bos.  and  Pull.  288,  that  several  cases  had 
arisen  in  the  king's  bench  where  it  had  been  referred  to  the 
master  to  take  partnership  accounts  under  circumstances 
similar  to  those  in  Eddie  v.  Davidson.  Even  lord  Ken- 
yon,  who,  it  has  been  said,  acted  like  a  Roman  dictator  ia 
restoring  the  ancient  doctrines  innovated  upon  by  lord 
Mansfield,  compiled  the  plaintiff  in  a  case  tried  in  the 
same  court,  (o  oAnsent  to  an  account. 

The  courts  of  equity  regarded  this  assumption  of  equity 
power  by  the  courts  of  law,  with  a  very  unfavorable  eye. 
Lord  Eldon  repeatedly  expressed  his  opinion  of  the  incom- 
petency of  a  court  of  law  to  take  partnership  accounts. 
"  How  can  a  court  of  law,"  said  he,  "  ascertain  what  is  the 
interest  to  be  sold,  and  what  are  the  equities  depending  upon 
an  account  of  all  the  concerns  of  the  partnership  for  years  V  ' 

And  Mr.  Coliyer,  in  his  treatise  on  the  law  of  partnership, 
says,  that  "  where  the  partnership  has  not  been  long  estab- 
lished, or  where  the  concern  is  so  small  that  the  greater  part 
of  its  effects  have  been  taken  in  execution,  so  that  what  re- 
mains may  be  easily  valued,  there  seems  no  sound  reason 
why  the  accounts  under  such  execution  should  not  be  taken 
at  law.  On  the  contrary,  where  the  partnership  has  been 
carried  on  for  a  series  of  years,  its  business  branching  out 
in  various  directions,  perhaps  to  all  quarters  of  ihe  globe, 
its  property  and  its  debts  not  only  increasing  in  magnitude 

'  Wmtcn  V.  Tajlor,  S  Tw.  and  Bm.  301. 
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but  assuming  different  shapes,  according  to  the  modes  in 
vhich  the  former  is  invested,  and  the  form  and  circumstan- 
ces in  which  the  latter  are  contracted;  —  there  itsecms  clear 
that  if  au  execution  for  a  separate  debt  should  occur,  of  so 
extensive  a  nature  that  the  solvent  partners  are  compelled 
to  resist  it,  they  must  resort  for  relief  to  a  court  of  equity, 
'equity  having  the  means  of  taking  the  complicated  ac- 
counts of  the  partnership,  and  reducing  the  concern  into 
that  state  in  which  the  property  would  be  divisible  as  clear 
surplus.'" ' 

Btit  this  notion  of  Mr.  Coltyer,  that  whether  the  account 
should  be  taken  at  law,  or  in  equity,  ought  to  depend  on  the 
magnitude  and  extent  of  the  partnership  transactions,  seems 
not  to  be  sanctioned  by  the  authorities.    Thus,  the  court  of 
commoD  pleas  in  England  has  expressly  decided,  that  courts 
of  lav  have  not  the  legal  power  to  take  suck  accounts,  and 
that  they  can  be  taken  in  equity  alone.    In  the  case  of 
Parker  v.  Piston,  3  Boa.  and  Puller,  287,  [1802]  ibis  court 
refused  to  enlarge  the  time  of  returning  a  _fi.  fa.  unlil  an 
account  could  be  taken,  expressly  declaring  that  there  was 
no  ground  for  their  interposition  ;  it  was  a  very  plain  cas 
law,  and  all  the  difficulties  were  to  be  encountered  in  e< 
ty.     And  in  Chapman  v.  Koops,  3  Bos.  and  Fuller,  i 
decided  in  the  samecourt,  at  the  same  lerm,  lord  Alvan 
Ch.  J.,  expressed  his  hope  that  this  would  be  the  last  ap 
cation  to  order  an  account,  that  would  be  made  to  1 
court.     The  proper  resort  was  to  a  court  of  equity.    Ro< 
J.,  said,  "  we  are  not  authorized  to  refer  to  our  officers  s 
matters  of  account  as  are  the  proper  subjects  of  investiga- 
tion in  a  court  of  equity."    And  Chambro,  J.,  said,  "  the 
short  objection  to  this  application  is,  that  the  court  cannot 
direct  a  partnership  account  to  be  taken,  witbojit  assuming 
a  jurisdiction  that  does  not  belong  to  it." 

'  CoUjei  on  Fufauraliip,  p.  477. 
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Id  the  United  States,  ve  are  not  aware  that  there  has 
been  any  instance,  in  which  a  court  of  law  has  nnderiaken 
to  execute  the  equities  between  the  parties  by  ordering  a 
partnership  account.  The  uniform  tenor  of  the  decisions  is, 
that  a  court  of  equiry  is  the  proper  tribunal  to  direct  such 
an  account.  This  is  recc^ized  as  the  true  doctrine,  in  sev- 
eral cases  decided  in  the  states  of  New  York  and  Connecti- 
cut. It  is  also  recognized  by  justice  Slory  in  Lyndon  v. 
Gorham,  and  by  justice  Washington  in  Gilmore  v.  The 
North  American  Land  Company. 

But,  on  the  whole,  although  a  court  of  law  has  no  au- 
thority to  ascertain  the  interest  of  a  partner  in  partnership 
effects,  yet  the  legal  doctrine  that  only  the  actual  interest  of 
a  partner  can  .be  taken  for  his  separate  debt,  and  not  any 
undivided  moiety,  remains  as  laid  down  by  lord  Mansfield. 
There  are  indeed,  we  have  seen,  a  few  cases  in  this  country 
which  recognize  the  ancient  law;  but  in  general  the  cases 
declare  in  favor  of  the  more  recent  doctrine. 

It  may  however  be  asked,  what  practical  difference  is 
there  bctweetythe  two  doctrines?  What  matters  it,  whether 
the  law  be  that  you  may  teke  an  undivided  share,  or  only 
the  actual  interest?  In  the  former  case,  you  do  not  gain  an 
indefeasible  title  to  that  undivided  share;  resort  may  be 
had  to  a  court  of  equity,  the  actual  interest  ascertained, 
and  you,  divested,  it  may  be,  of  all  your  presumptive  title. 
In  either  case  you  get  only  what  actually  belonged  to  your 
debtor.  Nor  is  it  to  be  presumed  that  an  undivided  share, 
to  which  you  cannot  give  an  indefeasible  title,  can  be  sold 
to  better  advantage  than  the  actual  interest.  That  interest 
is,  in  either  case,  equally  uncertain.  The  seller  imparts 
nothing,  (taking  both  law  and  equity  into  the  account,)  and 
the  buyer  r^eives  nothing  but  that  interest.  So  far  as  it 
regards  (he  creditor's  seizing  the  partner's  interest  or  undi- 
vided share,  we  do  not  perceive  that  the  difference  between 
the  two  doctrines  is  material.  But  their  legal  consequences 
are,  in  at  least  two  respects,  different. 
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First,  the  seizure  of  a  inoiety  of  partneTship  effects  does 
not,  necessarily  and  of  itself,  work  a  dissolution  of  ihe  part- 
nership. By  seizing  a  moiety  of  all  the  partnership  effects, 
you  may,  indeed,  produce  such  a  result.  Still,  even  in  the 
case  of  a  seizure  of  a  moiety  of  all  those  effects,,'the  part< 
nership  is  not  necessarily  brought  to  a  close;  the  effect  of 
the  seizure  and  sale  on  execution  is  merely  to  make  the 
purchaser  a  tenant  in  common  of  those  effects  with  tha 
partner  against  whom  the  execution  ianot.  The  partners 
may  purchase  other  effects  and  continue  the  partnership  in 
the  same  manner  as  before;  or  if  any  quantity  of  effects 
less  than  the  whole  be  seized,  the  partners  may  go  on  with 
their  trade  in  the  remaining  effects.  The  legal  effect  of  tbe 
seizure  is  not  a  dissolution  of  the  partnership,  but  merely 
to  divest  the  partnership  of  the  property  seized ;  the  other 
paitner  and  the  purchaser  of  the  debtor  partner's  moiety 
may  trade  with  it,  may  sell  it,  but  the  proceeds  go  not  into 
the  partnership  account  That  such  a  seizure  does  not,  by 
necessary  legal  consequence,  work  a  dissolution  of  the  part- 
nership, chief  justice  M'Kean,  in  McCarty  v.  Emfen,  re- 
gards as  one  of  the  practical  advantages  of  tbe  doctrine  of 
the  moieties.  This  will  readily  be  seen  by  referring  to  the 
language  (before  cited)  held  by  the  chief  justice,  in  deciding 
that  case.  But,  on  the  other  hand,  the  seizure  of  a  partner's 
interest  in  a  partnership,  by  stripping  that  partner,  at.once, 
of  all  he  has  therein,  and  substituting  his  creditor  in  his 
place,  of  necessity  and  by  its  own  legal  force,  dissolves  that 
partnership.  In  the  former  case,  indeed,  if  resort  be  had  to 
a  court  of  equity,  a  dissolution  of  the  partnership  will  be 
the  consequence.  The  difference  between  the  two  doc- 
trines, then,  so  far  as  regards  the  point  in  question,  is  sim<- 
ply  this ;  by  seizing  the  debtor-partner's  interest,  the  part- 
nership is  ipso  facto  necessarily  dissolved ;  whereas  by 
seizing  a  tnoiety  of  the  eflects  it  is  not  dissolved  by  the  legal 
VOL.  iivi. — «o,  u.  6 
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operation  of  the  seizure,  but  will  be  dissolved  in  conse- 
quence thereof^  if  resort  be  had  to  a  court  of  equity. 

The  other  respect,  in  which  the  legal  consequences  of  the 
two  doctrines  are  different,  regards  the  case  of  a  foreign  at- 
tachment. If  it  ber  ■s«nmed,  xhat,  prima  facie,  each  partner 
owns  a  moiet/  of  tlie  partnership  effects,  it  follows  that  in 
th«  absence  of  all  evidence  relating  to  that  point,  a  moiety 
of  a  debt  due  to  a,poparlneTship  may  be  held  at  the  suit  of 
a  creditor  of  a  pawner,  in  a  foreign  attachment  against  (hat 
partner.  And  so^'was  in  fact  held  by  jnsiice  Hosmer  in 
the  before  cited^^p^f  Church  v.  Knox.  Whether  equity 
would  rectify  say  jnjuslice  that  might  arise  from  such  a 
proceeding  at.fqdVt  ^^^  n°ti  to  our  knowledge,  been  speciS- 
cally  decided;^0Bt  analogy,  there  can  be  no  doubt  that  it 
would.  ~^  ■ 

On  the  othof  hand,  if  ve  adopt  the  principle  that  only  a 
partner's  intet^t  in  the  copartnership  can  be  tak^i  for  his 
separate  debt,|tWAed itor  must  prove  what  that  interest  is, 
before  he  can  buld  any  part  of  a  debt  due  to  the  copartner- 
ship, by  virtue  ff  a  foreign  attachment  against  that  part- 
ner. Nor  can  such  creditor  compel  the  debtor  of  the  part- 
nership to  diaclese  whether  he  owes  that  partner  or  not ; 
for  what  meajiB  has  he  of  determining  any  thing  in  regard 
to  the  partnership  accounts?  Thus,  in  Church  r.  Knox,  it 
was  held  by  th«  majority  of  the  court,  that  the  right  or  in- 
terest of  one  partner  in  a  debt  due  to  the  partnership,  cannot 
be  taken  by  process  of  foreign  attachment,  to  satisfy  the 
debt  of  an  Individual  partner,  without  showing  from  the 
state  of  the  partnership  accounts,  as  between  the  partners, 
and  with  reference  to  the  solvency  of  the  partnership,  what 
the  right  or  interest  claimed  amounts  to. 

The  burden  of  proof,  then,  if  we  assume  the  doctrine  of 
taking  the  interest  only  as  the  true  doctrine,  rests  on  the  at- 
taching creditor.  He  must  show  from  the  state  of  (he  part- 
nership accounts  what  bis  debtor's  interest  in  tho  partnei- 
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ship  is;  otherwise  he  cannot  hold  a  debtor  of  the  partnership 
as  trustee  of  the  debtor  partner.  But,  according  to  the  doc- 
trine of  the  moieties,  a  debtor  of  the  partnership  may  be 
holden  as  the  trustee  of  a  partner,  unless  it  be  proved  that 
that  partner  has  actually  no  interest  iK  Ate  partnership. 

But  in  whatever  respects  the  legal  consequences  of  the 
two  doctrines  may  differ,  and  whichever  may  be  the  more 
convenient,  or  the  more  equitable,  therQ>  is  no  longer  any 
doubt,  that,  in  l^ngland,  and  in  most  of^e  United  Slatesj 
where  the  subject  has  been  made  mnijffpi  litigation,  the 
mle  at  law  coincides  with  the  rule  in  eifni£^  The  doctrine 
of  the  moieties  has  been  exploded,  and.  jfre  creditor  of  a 
partner  can  take  only  that  partner's  interftT^i  the  partner- 
ship effects  ;  and  this  interest  is  not  any'^mj^  of  the  effects 
themselves,  but  merely  the  share  which  str^  be  found  be- 
longing to  that  partner  upon  an  adjustment  a|  the  partner- 
ship accounts.  Reduce  the  partnership  e^ets  to  a  "dry 
mass  of  property,"  ascertain  the  amounl'vESffu  partnership 
debts,  then  the  stale  of  the  accounts  as  between  the  part- 
ners themselves,  and  the  sums  which  shalllK  found  coming 
to  the  respective  partners,  will  be  their  respective  interests. 
"In  law,"  said  lord  chief  baron  Macdoibld,  Taylor  v. 
Fields,  4  Ves.  jr.  p.  396,  "  there  are  three  relations ;  first,  if  a 
person  chooses  for  valuable  consideration  to  sell  his  interest 
in  the  partnership  trade,  for  it  comes  to  that;  orifhisnext 
of  kin  or  executors  lake  it  upon  his  death;  or  if  a  creditor 
takes  it  in  execution,  or  the  assignees  nnder  a  commission 
of  bankruptcy.  The  mode  makes  no  difference ;  but  in  all 
these  cases,  the  application  takes  place,  of  the  rule,  that  the 
party  coming  in  right  of  the  parlner  comes  into  nothing' 
more  than  an  interest  in  the  partnership,  which  cannot  be 
tangible,  cannot  be  made  available,  or  be  delivered,  but 
under  an  account  between  the  partnership,  and  the  part- 
ner; and  it  is  an  item  in  the  accotmt,  that  enough  must  be 
5* 

DiailizodbvGoOgle 


68  Taking  of  Partnership  Property  [Oct. 

left  for  the  partnership  debts."  The  same  learned  judge 
also  observes,  "  the  right  of  the  separate  creditor  under  the 
execution  depends  upon  the  interest  each  partner  has  in  the 
joint  properly.  With  respect  to  that,  we  are  of  opinion, 
that  the  corpus  of  the  partnership  effects  is  joint  property  ; 
and  neither  partner  separately  has  any  thing  in  that  corpus; 
but  the  interest  of  each  is  only  his  share  of  what  remains 
after  the  partnership  accounts  are  taken."  The  same  doc- 
trine, lord  Mansfield,  as  we  have  seen,  lays  down  as  the 
true  doctrine  in  a  conrt  of  law ;  and  it  has  been  generally 
received  and  acted  upon  by  the  courts  of  law  in  this  coun- 
try. It  is  expressly  declared  by  solemn  adjudication,  to  be 
the  law,  in  New  Hampshire,  in  Connecticut,  in  Massachu- 
setts, in  New  York,  and  perhaps  in  some  other  states;'  in 
Maryland  and  in  Pennsylvania,*  there  are  cases  in  which 
it  is  decided  otherwise. 

But  how  shall  the  debtor's  interest  be  secured  by  a  sei- 
zure in  execution,  and  what  new  relations  and  rights  are 
created  by  such  seizure  ?  In  regard  to  the  first  question ; — 
it  is  obvious,  that  such  interest,  while  it  remains  undeter- 
mined, and  not  reduced  to  money  or  to  something  equiva- 
lent, is  not  susceptible  of  actual  specific  seizure  ;  it  can  be 
specifically  seized  only  in  contemplation  of  law,  and  not 
by  any  corporeal  prehension.  How  then  shall  the  sheriff 
execute  the  writ,  and  how  shall  that  interest  be  secured 
from  subsequent  seizures  in  favor  of  other  creditors  of  the 
same  partner  1    There  is  no  legislative  provision,  as  in  the 

■  Ttppum.  Blaiidell,  6  N.  Hamp.  R.  190;  Church  v.  Knoi,  S  Conn.  R. 
614;  Brewitet  e.  HunmeU,  4  Conn.  R.  [>40;  Barber  e.  Hulford  Bank, 
9  Conn.  R.  407 ;  Witter  e.  Richards,  10  Conn.  R.  37 ;  Jobtuon  o.  Banrard, 
13  Conn.  R.  4(il;  Fititx  v.  Jackun,  6  Man.  R.  S4S;  Fiak  e.  Beirick, 
6  Han.  R.  971 ;  Smith,  ex  parU,  16  Johni.  R.  107;  Bcrufhan  e.  Caxter, 
J3  Wend.  ISl. 

■  Wallace  o.  Patlenon,  S  Hani*  and  M'Henrj,  463;  M'Coombe  e. 
Daneh,  in  Common  Pleas  of  Philidelphla,  3  Dallas,  73,  OTeimled  ia 
M'Caitj  B.  Emlen,  Supreme  Court  or  PennsylTania,  2  Dallas,  277. 
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case  of  the  seizure  of  lands,  for  giring  notice  of  the  right 
acquired  by  the  execution.  No  legislative  enactment  points 
out  any  mode  for  holding  that  interest  securely  under  the 
execution,  until  it  can  be  applied  in  satisfaction  thereof. 
What  then  can  be  done?  If  there  be  absolutelyno  mode  of 
taking  possession  of  this  interest,  if  the  sheriff  makes  all  the 
seizure,  and  takes  all  the  possession  which  the  nature  of 
the  thing  seized  admits  of,  then  is  the  reason  of  the  lav, 
requiring  a  taking  and  holding  of  possession,  satisfied ;  the 
suffering  the  thing  seized  to  remain  as  before  is  no  evidence 
of  fraud.'  But  is  there  no  mode  by  which  the  sheriff  can 
take,  though  not  an  actual  possession  of  the  interest  itself, 
as  such,  yet  a  possession  of  that  wherein  it  consists,  and 
from  which  it  is  to  be  eventually  extracted'}  Is  there  bo 
mode  of  signifying  to  the  world  the  change  of  property 
wrought  by  the  seizure?  If  there  be,  and  the  sheriff  neg-~ 
lects  to  employ  it,  and  suffers  the  debtor  partner  to  remain 
in  possession  of  his  interest  in  the  same  manner  as  before, 
it  would  seem,  from  analogy,  that  such  neglect  and  such 
remaining  in  possession  would  be  badges  of  fraud.  In 
regard  to  this  matter,  it  is  clear,  that  by  seizing  a  partner's 
interest  in  execuiion,  the  joint  tenancy  of  the  partners  is 
dissolved,  the  sheriff,  or  aAer  the  sale  of  the  interest 
seized,  tlie  vendee,  becomes  a  tenant  in  common  with  the 
other  partners  in  the  partnership  effects,  and  as  such,  is,  at 
lav,  entitled  to  the  possession  of  all  those  effects.    At  least, 

<  Id  Whipple  e.  Pooto,  S  Johiu.  R.  41B,  wbe&t  gnnrittg  wu  taken  in 
•lecnlion  in  December,  1805,  eod  in  Angoil  folioiriDf,  wben  the  crop  wu 
iculj  fot  bwreit,  it  wu  cut  and  carried  away.  Meanwhile  another  execu- 
tion Wfa  leried  on  the  wheat ;  and  the  queition  waa  whether  the  wheat 
WW  bolden  under  the  finl  execution,  or  nol.  Thompson,  J.,  held  that 
u  the  aberiff  took  all  the  poweiaiop  of  whicli  the  lubject  mitlei  wa*  sue- 
cepljble,  the  cue  did  not  come  witbia  the  opetalloo  of  the  rule  that  if  a 
cieditor  aeiie  the  goods  of  his  debtor  in  execution,  and  euR^n  them  to 
lemaJD  in  hli  handa,  the  execution  ii  deemed  to  be  fhkudolent  and  Tmd 
^•init  •  ■ubaeqaent  t: 
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if  the  sheriff,  or  his  vendee,  should  lake  entire  possession  of 
those  effects,  no  action  at  law  conld  be  maintained  against 
him  for  so  doing;  for  the  possession  of  one  tenant  in  com- 
mon is  the  possession  of  the  other.  Trespass  cannot  be 
maintained  against  the  tenant  so  taking  possession  unless 
he  injure  or  destroy  the  effects,  for  each  co-tenant  is  entitled 
to  the  possession,  and,  for  the  same  reason,  trover  would  be 
equally^  unavailing. 

It  is  not,  however,  strictly  speaking,  the  writ  that  givea 
authority  to  the  sheriff  to  take  possession  of  the  partnership 
effects,  for  that  conmands  him  to  seize  the  property  of  the 
debtor,  and  the  efleots  themselves,  we  have  seen,  are  not 
his  property;  the' writ  confers  no  authority  to  seize  any 
thing  but  the  debtor's  interest  in  the  partnership,  for  that 
alone  constitutes  his  property  therein.  But  the  effect  of 
'seizing  this  interest  is  to  substitute  the  sheriff,  and  on  the 
sale,  the  vendeey-  tn  the  place  of  the  debtor  partner,  and  to 
invest  ihem  with 'his  rights  of  possession  over  the  patlner- 
ship  effects.        ^ 

There  is,  tqferefore,  a  practical  mode  of  signifying  to  the 
world  the  alteration  of  property  effected  by  the  seizure,  and 
that  mode  i  legal  one.  The  sheriff,  having  seized  a  part- 
ner's interest;  may  take  possession  of  every  article  of  ihe 
effects  beloAging  to  the  concern,  and  the  other  partners  can 
maintain  no  action  at  law  against  him  for  so  doing;  not 
even  if  it  should  eventually  tnrn  out  that  the  partner  whose 
interest  was  seized,  owed  the  other  partners  on  account,  and 
that  the  partnership  was  insolvent,  so  that  nothing  should 
be  found  coming  to  that  partner  on  a  settlement  of  the  part- 
nership accounts.  That  partner,  even  in  that  event,  would 
still  have  a  legal  interest  or  property  in  the  parmership, 
consisting  indeed  in  the  mere  right  to  the  possession  and 
disposal  of  the  effects  thereof,  and  to  a  partnership  account, 
but  yet  a  legal  interest;  so  that  the  sheriff  does  not,  by 
seizing  the  same,  become  liable  as  a  trespasser.    It  seems, 
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then,  from  analogy,  (hat  if  the  sheriff,  on  seizin;  a  partner's 
interesl,  suffers  the  effects  to  remain  in  ihat  partner's  pos- 
session, the  suffering  them  so  to  remain  is  a  legal  badge  of 
fraad.  The  effects  may  be  left  in  possession  of  the  other 
partners,  but  must  not  remain  in  that  of  the  debtor;  (he 
sheriff  must  take  care,  either  by  arrangement  with  those 
other  partners,  or  by  taking  actual  possession  himself,  to 
exclude  the  debtor  partner  from  the  possession  of  the  part- 
Dcrship  effects.  On  the  sale,  the  vendfle  becomes  entitled 
to  the  possession  of  the  effects,  and  iBi4t  in  like  manner, 
exclude  the  debtor  partner  therefrom.       > 

In  addition  to  analogy,  we  have  th»^thority  of  judicial 
decision.  In  Skipp  v.  Harwood,  befoc^'f^ed,  Skipp  was  in 
partnership  with  Ralph  and  James  HarfhMd.  Ralph  Har- 
wood violated  covenants  in  the  partnership  articles,  and 
Skipp  brought  an  action  against  him  for  the  penalty,  and 
recovered  judgment.  But  before  execution.,  Issued  thereon, 
Harwood  confessed  judgment  to  his  sistea,  who  took  out 
execution  by  elegit,  and  laid  bold  of  the  -pfirtnership  stock 
which  waa  assigned  by  the  sheriff.  TheWsters  did  not, 
however,  take  possession  absolutely  of  the  ejects,  but  suf- 
fered them  to  remain  with  the  Harwoods.  {Subsequently, 
the  creditors  of  Ralph  Harwood  took  out  a  commission  of 
bankruptcy  against  him.  One  question  in  the  case  was, 
whether,  by  the  ^git,  the  sisters  acquired  a  specific  lien 
upon  the  Harwoods*  share  in  the  partnership,  and  were 
entitled  to  their  debt  against  him  before  any  thing  would 
pass  to  ihe  assignees,  or  whether  they  were  to  be  re^iarded 
merely  as  general  creditors  of  Harwood,  and  to  receive  a 
share  in  common  with  the  other  creditors.  Lord  chancellor 
Hardwicke,  after  intimating  that  the  question  was  material 
to  the  sisters,  and  that  the  decision  of  it  might  be  influenced 
by  the  opinion  of  the  judges  in  Ryall  v.  Rolle,'  then  peud- 

>  J  AtkjriH.  166. 
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ing,  proceeds  to  hold  the  following  language ;  "  the  sisters, 
on  the  eUgli,  do  not  take  possession  of  the  goods,  but  leave 
tbem  absolutely  with  the  Harwoods,  The  question  there- 
fore arises,  whether  by  this  clause,  (a  clause  in  the  statute 
of  21  Jac.  I,  c.  19,)  they  are  not  excluded,  being  either  a 
plain  consent  or  great  laches ;  and  it  holds  more  strongly 
against  a  creditor  by  execution  than  any  other;  for  if  a 
creditor  by  jwri  facias  seiees  the  goods  of  the  debtor,  and 
suffers  them  tcf'  remain  long  in  the  debtor's  hands,  and 
another  creditor  obtains  a  subsequent  judgment  and  execu- 
tion ;  it  has  been  determined  often,  that  it  is  evidence  of 
fraud  in  the  first  creditor,  and  the  goods  in  the  hands  of  the 
debtor  remain  liable.  As  to  tbem,  therefore,  the  point  shall 
remain  until  the  determination  of  the  first  question."  Ob- 
serve his  lordship  here  expres^s  his  decided  opinion,  that 
the  sisters  would  have  lost  their  interest  acquired  by  the 
elegit,  if  the  same  goods  had  been  subsequently  levied  upon 
by  virtue  of  an  execution  in  favor  of  other  creditors.  The 
point  reserved  by  his  lordship  was  whether  a  commission 
of  bankruptcy  would  have  the  same  effect.' 

This  matter,  the  mode  of  executing  the  writ,  may  be 
contemplated, .in  yet  another  point  of  view,  more  satisfac- 
tory  for  practical  purposes;  and  with  reference  to  certain 
familiar  distinctions  between  joint-tenancy  and  tenancy  in 
common.  Of  tenants  in  common,  it  is  obvious,  each  owns 
a  distinct  moiety,  although  he  cannot  tell  which  moiety,  and 
he  owns  it  exclusively,  his  co-tenant  having  no  interest 
therein.  Not  so  of  joint-tenants;  of  these,  neither  is  en- 
titled 10  a  distinct  and  separate  moiety,  but  each  is  seized 
of  every  part  and  particle  of  the  joint-property.    Tenants 

■  Thiicue  ofSkippv.  Hinrood  ma  decided  in  1749;  mlmort  thirty  jfu* 
before  Ihe  cue  of  Fox  c.  Huibury.  Tbe  forceoril,  u  kd  kulhoritj  id  relition 
lo  the  point  in  qoeitian,  iiKmewhat  impaired  by  the  eonaidenlion,  that  the 
doctiine  of  Lbe  maietiei,at  that  time,  prertiled  in  courts  of  law,  and  the  aheriff 
■eiied  tbe  effect*  tbenuelve*,  and  not  the  debtor'a  intenat. 
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in  common  are  seized  of  the  whole  of  an  ondirided  moiety ; 
joint-tenants  of  an  undivided  moiety  of  the  whole. 

Thus,  under  the  old  lav,  the  sheriff,  to  levy  on  a  part- 
ner's moiety,  levied  on  the  whole  partnership  effects,  and 
then  delivered  back  one  moiety  to  the  other  partners ;  for, 
said  the  law,  partners  being  joint-tenants,  if  yon  levy  only 
on  one  moiety,  the  other  partner  will  still  retain  a  moiety 
of  that  moiety  unaffected  by  the  execution.  So  you  must 
levy  on  the  whole,  and  thus  sever  the  joint-tenancy.  "  The 
old  cases,"  said  lord  Eldon,  Dutton  r.  Morrisoti,  17  Ves, 
193,  "  go  in  this  simple  course,  that  the  creditor  finding  a 
chattel  belonging  to  the  two,  laid  hold  of  the  entirety  of  it, 
considering  it  as  belonging  to  the  two,  and  paying  himself 
by  the  application  of  one  half,  he  took  no  further  trouble." 

Now,  assume  the  law  to  be  as  established  by  the  more 
Tocent  cases ;  attach  to  the  debtor's  moiety  of  every  part 
and  particle  of  the  partnership  stock,  a  lien  for  the  balance 
of  accounts,  in  favor  of  the  other  partners,  and  of  the  part- 
nership creditors.  The  sheriff,  now  as  before,  may  levy 
on  the  entire  moiely  of  the  debtor,  by  levying  on  the  whole 
stock,  and  thus  severing  the  joint-tenancy ;  tut  with  this 
difference,  that  ha  takes  the  debtor's  moiety,  aubject  to  the 
incumbrance  of  the  parmership  account,  and  this  is  taking 
the  debtor's  interest.  And  thus  the  authorities  say,  in  lan- 
guage somewhat  loose,  that,  "in  cases  of  esecution  it  is 
generally  settled,  that  the  whole  must  be  taken  in  execu- 
tion and  sold,  and  the  purchaser  becomes  a  partner  in  com- 
mon with  the  other  partners ;  the  sheriff  can  only  sell  the 
interest  of  the  party,  not  the  effects  themselves." '  Lord 
Kenyon,  in  Smith  and  others  v.  Stokes,  1  East,  363,  says, 
"if  indeed  property  be  left  in  the  hands  of  a  bankrupt  part- 
ner, at  the  time  of  the  bankruptcy,  the  assignees  are  enti- 
tled to  take  possession  of  the  whole,  and  sell  it,  but  they 

'  The  King  v.  SutdeTson,  1  Wight.  60. 
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must  account  for  a  moiety  to  the  other  partner."  And 
Thompson,  chief  justice,  in  Mersereau  v.  Norton,  16  Johns. 
R.  179,  says,  "  The  sheriff,  in  such  cases,  seizes  all,  and  not 
a  moiety  of  the  goods  sufficient  to  cover  the  deht,  and  sells  a 
moiety  (hereof  undivided,  and  the  vendee  hecomes  tenant 
it)  common  with  the  other  partner.  Although  the  sheriff 
sold  the  oxen  as  th«  sole  properly  of  Norton,  yet  no  more 
■  than  his  interest  passed,  and  the  plaintiff  below  became 
tenant  in  common  with  the  purchaser." 

Whether,  therefore,  we  regard  the  debtor's  interest  as 
intangible,  or  as  consisting  of  an  undivided  moiety  of  the 
effects  themselves,  subject  to  the  partnership  account,  it 
makes  no  difference ;  in  either  case,  the  sheriff  levies  oa  an 
interest  in  the  entire  effects  of  the  partnership. 

This  view  would  be  quite  satisfactory,  if  partnership 
effects  always  ^emsisted  entirely  of  choses  in  possession. 
But,  in  fact,  thjapgynerally  consist  also  of  choses  in  action. 
And  as  to  these,  the  partners  are  seized,  each,  of  every  part 
and  panicle,  iiulike  manner  as  of  choses  in  possession. 
The  sheriff,  we^ave  said,  by  levying  on  the  debtor's  right 
in  every  part^ild  particle  of  the  joint  effects,  subject  to  the 
partnership  aC^unt,  obtains  his  interest  in  the  partnership; 
in  other  wocds,  the  clear  surplus  to  which  he  will  be  enti- 
tled on  a  xttlement  of  accounts.  Does  the  sheriff,  then, 
contrary  to-  the  well-known  principle  of  law,  levy  on  au 
interest,  in  the  choses  in  action  ?  If  so,  the  debtor  has  no 
longeraoy  control  over  them,  he  can  neither  release  them 
nor  isducc  (hem  to  possession }  the  legal  title  is  transferred 
out  of  him,  by  force  of  the  execution.  The  courts  of  law, 
in  adopting  the  equitable  rule,  can  hardly  be  supposed  to 
have  intended  this;  the  execution,  so  far  as  it  regards  the 
chosea  in  action,  cannot,  without  doing  violence  to  all  no- 
tions of  legal  propriety,  affect  any  thing  but  the  equitable 
interest,  and  not  even  this,  propria  vigors,  but  in  conse- 
quence of  its  inseparable  connection  with  the  partnership 
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accouDt.  The  effect  of  the  execiUion,  in  respect  of  its  strict 
legal  force,  remains  incomplete;  and  it  is  only  in  conse- 
quence of  the  subsequent  application  ofihe  rules  of  equity, 
that  the  creditor  can  secure  to  himself  ^Jiny  thing  from  the 
choses  in  action.  Tliese,  certainly,  constitute  an  essential 
item  in  the  partnership  account;  and  should  the  debtctr, 
after  the  lery  of  an  execution  on  his  interest,  proceed  to 
release  them  or  to  reduce  them  to  possession,  would  it  not 
afford  ground  for  the  interference  of  e^ity;  since  the  effect 
will  be  to  diminish,  if  not  utterly  dissipate,  that  clear  sur- 
plus, to  which  the  creditor,  by  virtue  of  his  execution,  has 
become  entitled. 

We  bare  said  that  by  a  seizure  of  a  partner's  interest  in 
execution,  the  sheriff,  and  on  the  sale,  the  vendee,  becomes 
tenant  in  common  with  the  other  partners.  This  position, 
though  sufficiently  correct  for  general  fUtposes,  must  not 
be  understood  too  strictly.  The  debl«i:^Krtner  does  not, 
by  the  seizure,  lose  all  property  in  the  partnership;  but 
rather,  as  in  other  cases  of  seizure  in  ezKution,  the  sheriff 
acquires  a  special  properly,  while  the  getferal  property  re- 
mains in  the  debtor,  and  the  creditor  ac<|ti^es  no  property 
at  all,  hilt  a  mere  right  to  obtain  payment  o^is  debt  out  of 
the  thing  seized.  So  the  matter  stands,  Pilule  the  thing 
seized  remains  in  the  sheriff's  hands.  On  thsj;sale  by  the 
sheriff  the  relations  of  the  parties  are  again  changed.  Now, 
not  only  tbe  special  property  of  the  sheriff,  and  tbcgeneral 
property  ef  the  debtor,  are  terminated,  but  the  aberiff,  by 
authority  of  law,  transfers  the  entire  property  of  thft^btor 
to  the  vendee ;  the  creditor  retaining  a  mere  right  to  receive 
his  debt  out  of  the  avails,  while  nothing  remains  to  the 
debtor  save  a  right  to  the  surplus.  But  in  no  stage  of  the 
proceedings  has  the  creditor  any  property  at  all  in  the  thing 
seized.' 

■  See  tbe  euellcDt  notei  of  Mr.  Heteilf  in  Ajer  e.  Ajdta,  VelTerton'i 
Report!,  p.  44 ;  where  Uie  aathoritiei  on  tbii  point  ut  cited. 
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Oq  the  seizure,  therefore,  of  a  partner's  interest  in  execa- 
lion,  for  his  separate  debt,  the  sheriff  becomes  a  tenant  in 
common,  so  far  as  it  regards  (he  special  property,  with  the 
other  partners,  while,  so  far  as  regards  the  general  property, 
the  debior  partner  retains  his  joint  interest  until  the  sale, 
when  (he  joint  tenancy  is  entirely  severed,  the  property  of 
the  sheriff  and  of  the  debtor  partner  terminated,  and  the 
-vendee  becomes  a  tenant  in  common  with  the  other  part- 
ners. 

These  positions,  we  are  aware,  do  not  accord  with  (he 
doctrine  laid  down  by  Mr.  Coltyer  in  his  Treatise  on  the 
Law  of  Partnership.'  "As  soon  as  the  goods  are  taken  in 
execution,"  says  the  learned  author,  "  the  partnership  io 
the  goods  so  taken,  is  at  an  end;  and  the  creditor  (not  the 
iheriff,)  becomes  tenant  in  common  with  the  other  partner. 
The  sheriff,  however,  has  a  special  property  in  the  goods, 
may  therefore  maintain  trespass  or  trover  for  them,  and 
may  be  considered  as  a  legal  agent  for  the  sale."  The  au- 
thorities which  ^r.  Collyer  cites  to  this  point  are  Chap- 
man V.  Koops,  3  Bos.  &  Pull.  289,  Skipp  v.  Harwood, 
2  Swanst.  687,  and  Burton  v.  Green,  3  Car.  &  P.  309 ; 
neither  of  which  establishes  the  position  in  question.  On 
referring  to  the  case  first  cited  we,  indeed,  find  lord  AI- 
vanley  saying,  that,  "  by  the  law  of  England,  the  creditor 
of  any  one  partner  may  take  in  execution  that  partner's  in- 
terest in  all  the  tangible  property  of  the  partnership,  and 
will  thereby  become  a  tenant  in  common  with  the  other 
partner."  But  the  question,  in  this  case,  was  not  what 
change  of  property  was  wrought  by  the  seizure  in  execu- 
tion ;  it  was  whether  a  court  of  law  would  stay  execution 
to  have  an  account  taken.  The  spirit  of  lord  Alvanley'a 
remark  is,  that  a  creditor  of  a  partner  has  a  legal  right  to 
have  the  interest  of  his  debtor  in  the  partnership  property 

'  Collier  on  Putnenhip,  p.  374. 
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seized  and  appropriated  lo  thapayment  of  his  debt.  This 
was  all  the  creditor  had  done,  and  his  lordship  could  not, 
in  a  court  of  law,  slay  him  of  his  legal  right.  But  it  was 
no  part  of  his  lordship's  object  lo  determine  the  strict  legal 
relations  which  existed  between  the  parties  in  consequence 
of  the  seizure. 

The  learned  author  is  equally  unfortunate  in  his  next 
authority,  Skipp  v.  Harwood.  Lord  Hardwicke,  it  is  true,  - 
says,  in  that  case,  that  "  by  the  seizure  of  the  goods,  the 
jointure  between  the  partners  was  severed,  and  the  creditors 
became  tenants  in  common  with  the  other  partner."  But 
the  point  in  issue  was  not  whether  the  creditors  or  the  sher- 
iff became  invested  with  the  property  of  the  seizure.  The 
purport  of  his  lordship's  remark  is,  merely,  that  by  the  sei- 
zure the  debtor  partner's  interest  comes  into  the  hands  of 
the  law,  to  be  appropriated  for  the  benefit  of  his  creditors, 
and  this  he  expresses,  in  general  terms,  by  saying  that  those 
creditors  [who  by  the  seizure  virtually  biA  not  legally  ac- 
quire a  property  in  that  interest,]  become  tvQants  in  common 
with  the  other  partners.  Had  his  lordship  been  called  to 
determine  the  strict  legal  relations  created  by  the  seiznre,  he 
would  have  expressed  himself  very  differentlj^j  for  in  Low- 
thai  V.  Tomkins,  2  Eq.  Ca.  Abr.  381,  be  expressly  says, 
"  the  property  of  the  goods  continues  in  the  de(i(ndant  until 
execution  executed;"  a  proposition  inconsistent  with  the 
doctrine  that  the  creditor  of  the  debtor  partner  becomes  by 
the  seizure  tenant  in  common  with  the  other  partnera. 

The  case  last  above  mentioned.  Burton  v.  Greene,  seems 
less  conducive  to  Mr.  Collyer's  purpose  than  either  of  the 
other  cases.  The  opinion  of  lord  Tenterden,  as  e^cpressed 
in  that  case,  is  simply  this :  "  I  am  not  quite  satisfied  as  to 
the  interest  which  the  sheriff  might  have  sold  under  the 
execution.  There  is  great  difficulty  in  making  the  sheriff 
a  tenant  in  common  with  the  partners."  Is  there  not  quite 
as  much  difficulty  in  making  the  creditor  a  tenant  in  com- 
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moQ  as  the  sheriff  1  The  case  suggests,  indeed,  the  idea  of 
difficulty  in  selling  the  debtor  partner's  interest,  but  inti- 
mates DOlhiiig  on  the  subject  of  the  legal  relations  created 
between  the  parties  by  the  seizure. 

It  iday  be  matter  of  speculation,  it  can  hardly  be  of 
practical  importance,  whether  the  sheriff  can  seize,  under 
die  execution,  any  proportional  part  of  the  debtor's  interest 
hi  the  partnership  effects,  as  for  instance,  one  third,  one 
fourth,  &c.,  or  whether  he  must  seize  the  whole  interest,  no 
matter  how  great  its  value.*  In  regard  to  this  question, 
there  seems  to  be  no  difficulty,  in  theory,  in  taking  any  pro- 
portional part  of  that  interest ;  for  why  should  a  creditor  be 
obliged  to  take  an  interest  of  greater  value  than  he  judges 
sufficient  to  satisfy  his  debt  f  But  this  question  can  hardly 
arise  in  practice,  since,  owing  to  the  uncertain  value  of  a 
partner's  interest  is  partnership  effects,  a  creditor  can  scarce- 
ly be  deemed  to  (induct  unreasonably  or  unlawfully,  if  he 
seize  the  whole.  It  being  lawful  to  seize  the  whole,  it  is 
also  expedient;  otherwise  some  other  creditor  may  seize 
another  part,  and  thus  the  number  of  parties  entitled  to  the 
possession  of  those  effects  be  increased,  and  the  adjustment 
of  the  partnership  concerns  rendered  more  embarrassing. 

The  proceedings  at  law  being  termioaled,  it  only  remains 
to  show  what  further  proceedings  may  be  had  in  equity. 

The  parties  now  interested  in  the  partnership  effects  are : 

First,  The  sheriff,  who  has  a  special  property  in  them  ; 

Second,  The  debtor  partner,  in  whom  the  general  prop- 
erty remains; 

Third,  The  creditor  of  that  partner,  who,  seizing  that 
partner's  interest,  has  a  right  to  obtain  payment  of  his  debt 
out  of  the  same ; 

Fourth,  The  other  partners,  who  are  tenants  in  common 
with  the  sheriff  and  debtor  partner; 

Fifth,  The  creditors  of  the  patUership,  who  have  an 
equitable  lien  on  the  partnership  effects,  prior  to  the  lien 
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acquired  by  the  attachment  or  executioo  levied  by  the 
creditor  of  the  partner ; 

And,  sixth,  to  these  may  be  added  other  creditors  of  the 
debtor  partner,  in  case  any  such  creditors  should  levy  od 
the  same  interest. 

On  the  sale  by  the  sheriff,  the  general  property  of  the 
debtor  partner  and  the  special  property  of  the  sherifT  cease, 
both  being  now  transferred  to  the  vendee;  and  nothing  re- 
mains to  the  creditor  but  a  right  to  satisfaction  of  his  debt, 
and  nothing  to  the  debtor  partner  but  a  right  to  the  overplus, 
if  any  there  be.  Such  are  the  parties,  and  such  their  mu- 
tual relations. 

The  hardships  produced  by  the  operation  of  the  rnles  of 
law,  which  call  for  the  interference  of  equity,  may  be  enu- 
merated as  follows,  viz : 

1.  The  creditors  of  the  partnership,  ^  consequence  of 
the  sheriff  or  his  vendee  retaining  possess!^  of  the  partner- 
ship effects,  may  be  unable  to  obtain  payment  of  their  debts. 

2.  The  other  partners,  who  possess  the  right  to  have  the 
partnership  effects  applied  to  partnership  purposes,  may  be 
prevented  from  the  exercise  of  that  right. 

3.  The  debtor  partner  may  suffer  great  loss  from  the  sale 
of  his  interest  under  the  execution  at  law,  on  account  of 
the  uncertain  value  of  that  interest. 

4.  The  creditor  of  the  debtor  partner  may,  for  the  same 
reason,  be  unable  to  obtain  the  actual  value  of  that  inter- 
est, to  be  applied  in  satisfaction  of  his  claim. 

6.  Other  creditors  of  the  same  partner,  who  may  have 
laid  attachments  on  that  interest,  subject  to  the  rights  ac- 
quired by  the  first  attaching  creditor,  may,  fbi  the  like  rea- 
son, obtain  nothing  from  that  interest. 

6.  The  vendee  of  the  sheriff  may  be  unable  to  derive  any 
actual  benefit  from  his  purchase. 

These  hardships,  it  will  be  observed,  are  of  a  two-fold 
nature,  consisting,  first,  iu  a  diversion  of  the  property,  to 
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some  extent,  from  its  equitable  destination,  and  second,  in  a 
sacrifice  of  the  interests  of  some  of  the  parties,  owing  to 
their  uncertain  value.  The  law  has  placed  these  different 
parties  in  such  a  condition  that  each  has  an  interest  in  the 
partnership  effects,  but  knows  not  what  it  is,  and  cannot 
render  it  available  to  his  purposes ;  and,  besides,  some  of  the 
parties  are  exposed  to  the  danger  of  having  their  interests 
well  nigh  sacrificed  from  the  rigid  operation  of  legal  rules. 
Equity  alone  has  the  power  of  ascertaining  the  exact  inter- 
ests of  all,  of  protecting  those  interests  from  injury,  and, 
finally,  of  awarding  and  enforcing  sentence  according  to 
substantial  justice.  The  judges  of  the  courts  of  law,  while 
(with  the  exception  of  lord  Mansfield,  and  perhaps  of  lord 
Kenyon,)  they  declare  themselves  invested  with  no  such 
power,  uniformly  ascribe  it  to  a  court  of  equity. 

But  in  what  manner  does  equity  exercise  this  power  ? 
What  is  the  form  of  proceeding?  Wh}%  obviously,  the 
suffering  party  prefers  his  bill,  staling  his  rights,  (he  injury 
which  he  suffers  or  anticipates,  prays  that  his  right  may 
be  ascertained  by  the  court,  protected  meanwhile,  and 
finally  awarded  to  him  by  a  formal  decree.  In  technical 
language,  he  prays  for  an  account,  an  injubctioo,  a  receiver, 
and  a  final  distribution. 

That,  on  the  seizure  of  a  partner's  interest  for  bis  sepa- 
rate debt,  an  account  may  be  taken  in  equity,  is  clear,  upon 
principle,  and  abundantly  established  by  authority.*     The 

■  Eden  on  iojiiootioiu,  Gnl  Americtm  edition,  pafe  34 ;  T&ylor  t).  Fieldi, 
4Vea.  39n;  Maddock'i  cbancerj.  page  7S.  Mr.  M&ddock  My ■, "  As  be- 
tween una  partner  and  the  upante  credilori  or  the  other,  the  leparate  cred- 
itor! cahoot  afiecl  the  itoek  aoj  further  Uian  the  partner  could  whose  credit- 
or! thej  are,  and  if  the;  proceed  againat  the  parlnenhip  property,  the  partner! 
may  file  a  hill  to  be  quieted  in  the  poaaeMlon  of  the  partDer!hipeflect>,and  pisj 
for  an  account  of  what  ia  doe  to  the  partner  ao  giving  a  lecurit;,  and  for  an 
injunction  in  the  mean  time."  L,ord  Eldon,  in  Waten  r,  Taylor,  8  Vea.  and 
Bea.  SOI.and  in  the  matter  of  Watt,  I  Jacob  and  Walker'a  Ch.  Rep.  586,  dia- 
tinetly  deelMC!  the  wme  doctrine.    In  Be?an  e.  I«wi*,  I  Sim.  376,  an  to- 
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authorities  do  not  specifically  say  who  may  prefer  a  bill  for «, 
an  account  The  plaiiUiffa,  in  the  reported  cases,  hare 
generally  been  the  solvent  partners.  But  that  any  of  the 
parties  in  interest,  entitled  to  a  share  in  the  partnership 
effects,  may  prefer  such  a  bill,  can  hardly  be  doubted. 

In  order  to  lake  an  account,  the  partnership  effects  mnst 
be  converted  into  a  "  dry  mass  of  property,"  since  on  the 
ascertained  value  of  those  effects,  the  actual  interests  of  the 
difierent  parties  depend.  They  can  be  so  converted  only 
by  collecting  the  debts  and  selling  the  partnership  property. 
Such  collection  and  sale  can  be  enforced  only  by  an  order 
of  conrt,  executed  by  a  receiver,  appointed  for  that  purpose. 
The  master,  on  receiving  the  report  of  the  receiver,  will  be 
able  to  take  the  account,  and  report  to  the  court,  where  a 
final  adjustment  of  all  the  interests  can  then  be  made. 

If  there  be  just  grounds  to  apprehend  that,  meanwhile, 
the  partnership  effects  will  be  improperly  disposed  of,  or  in- 
jured, an  injunction  may  he  obuined ;  otherwise  the  very 
object  of  preferring  a  bill  for  an  account  may  be  defeated. 

Whether  the  proceedings  at  law  of  the  partner's  creditor, 
under  his  execution  can  be  restrained  by  injunction,  is  a 
different  question.  All  the  sheriff  can  do  by  virtue  of  this 
execution  is,  according  to  the  modem  doctrine,  to  seize  and 
sell  the  partner's  interest  Thete  seems,  therefore,  to  be  no 
reason  why  an  injunction  should  be  granted  against  him, 
except  in  favor  of  the  debtor,  or  of  other  creditors  of  his 
levying  subsequently,  whose  interests  may  be  sacrificed  by 
a  sale,  while  their  value  remains  undetermined.  In  Moody 
V.  Payne,  2  Johns.  Ch.  R.  548,  this  question  arose.  The 
chancellor,  in  delivering  his  opinion,  remarked  as  follows: 

"  It  is  true,  the  execution  at  law  only  lakes  the  interest  of 
the  partner  who  is  sued,  subject  to  the  partnership  debts ; 

eoDot  TIB  ordcicd  and  a  nttnet  appointed.    S««  alio  Chaproan  v.  Eoopa,  3 
Boa.  and  PnU.  389 )  Wilaon  h.  GiUm  >.  Conine,  %  Johna.  Rap.  %tO. 
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.snd  there  are  difficulties  io  selling  such  an  uncertain  inter- 
est, before  it  is  ascertained  by  taking  and  stating  the  ac- 
counts in  this  court,  what  is  the  Interest  to  be  sold.  Lord 
Eldon,  in  Waters  t>.  Taylor,  2  Vesey  and  Beame,  301,  felt 
the  weight  of  that  difficulty,  but  still  he  seemed  to  admit, 
that  a  court  of  taw  might  in  the  mean  time  go  on  and  sell, 
and  that  this  was  the  constant  practice.  I  do  not  know  that 
this  court  has  ever  undertaken  to  stop  an  execution  at  law, 
in  such  a  case,  until  the  partnership  accounts  bare  been 
taken,  and  it  would  be  too  much  forme  to  assume  it  without 
precedent.  The  principle  would  go  to  stay  executions  at 
law,  in  every  case,  against  the  partnership  property  <^  one 
partner,  who  owed  separate  debts,  until  the  disclosure  and 
liquidation  of  (he  concerns  of  (he  copartnership.  This 
would  produce  inconceivable  delay  and  embarrassment,  in 
respect  to  the  separate  creditors.  If  those  creditors  can  sell 
only  subject  to  ifae  joint  creditors,  there  is  no  harm  in  suf- 
fering them  to  g^D  at  law;  and  if  any  sacrifice  of  the  in- 
terest of  the  serrate  partner  is  made  by  reason  of  the 
uncertainty,  it  aifiects  only  that  partner,  who  does  not  here 
raise  the  objection.  The  late  exchequer  case  of  the  King 
V.  Sanderson,  1  Wightwick,  Ex.  Rep.  50,  admitted,  that  up- 
on an  extent  against  one  partner,  the  crown,  like  a  separate 
private  creditor,  took  the  separate  interest  of  the  partner 
subject  to  the  partnership  debts ;  and  that  it  was  the  prac- 
tice for  subjects  to  issue  executions  against  the  interest  of 
one  partner,  and  that  the  sheriff  sold  only  the  interest  of 
suet)  partner,  snd  not  the  effects  themselves.  The  cases 
r«&tred  to  by  Mr.  Maddock '  do  not  warrant  his  conclusion 
tbiit  chancery  stops  such  executions  by  injunction.  It  is 
evident  that  the  courts  of  law  are  in  the  constant  practice 


'  M&ddoek'i  Ch.  R.  1 12 ;  T>;k>r  d.  Fi^ldi,  4  Vei.  396 ;  Bailier  v.  Goodair, 
11  Ve«.SS;  Duttons.  Honitoa,!?  Vei.209,ue  thecMe*  lo  which  Mr.  U>d- 
dock  reien. 


^laiiizodbvGoogle 


1841.]  for  the  Debt  of  a  Partner.  ^   .  :83 

of  awarding  execution  in  such  cases ;  and  that  this  couTb- 
does  not  ordinarily,  and  upon  such  general  grounds,  enjoin 
the  sale  at  law." 

But  suppose  the  debtor  partner  "does  raise  the  objeo 
tion"  (o  the  sale  of  his  interest,  while  its  value  remains 
undetermined  ;  will  chancery,  in  that  case,  interfere  by  in- 
junction 7  The  chancellor,  in  the  opinion  just  cited,  seems 
to  intimate  that  there  would  be  ground  for  such  in- 
terference. Certainly,  the  rigid  operation  of  the  rules  of 
law  exposes  this  partner  to  a  hardship,  from  which  he  can 
obtain  no  relief  but  in  equjty.  In  equity,  his  interest  can 
be  protected,  and  justice  be  done  to  all  parties.  Indeed,  it 
is  not  incompatible  with  the  rights  of  the  creditor  that  his 
execution  at  law  should  be  staid,  until  the  value  of  the  in- 
terest seized  can  be  ascertained,  but  subservient  rather  to 
his  more  complete  enjoyment  of  those  rights.  While  that 
interest  remains  uncertain,  the  creditor  w^lt  hardly  be  able 
to  obtain  its  actual  vaiue,  to  be  applied  in#atisfaction  of  his 
debt ;  but  once  determined,  he  will  hare  tHe  whole,  or  such 
part  as  is  sufficient,  and  the  debtor,  the  overplus.  This  is 
just,  both  as  it  respects  the  creditor  and  the^lebtor;  this  is 
what  equity  requires.  The  debtor  suffers  no  loss,  and  the 
creditor  obtains  the  full  value  of  all  that  was  his.  One  of 
the  greatest  difficulties,  in  the  way  of  the  creditor's  render- 
ing his  debtor's  interest  in  the  partnership  available  to  his 
purpose,  consists  in  (his  very  thing,  that  when  that  interest 
is  seized  it  cannot  be  sold,  (except  at  the  greatest  hazard  to 
all  concerned  therein,)  on  account  of  its  uncertain  value;  a 
difficulty  to  be  obviated  only  by  the  creditor's  purchrajog 
the  interest  himself,  or  by  his  procuring  some  one  to  act  as 
purchaser,  in  his  place,  and  for  his  benefit  And  even  then, 
perhaps,  resort  must  be  had  to  a  court  of  equity,  and  the 
whole  matter  be  finally  adjusted  there. 

Upon  principle,  therefore,  it  would  seem  that  the  sale  at 
law  should  be  staid,  on  epplicatioa  being  made  to  a  couzt 
6* 
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•of  equity,  in  behaJf  of  the  debtor  or  of  other  attachiDg  credi- 
tors. 

Thus,  by  means  of  injunction  and  account^  equity  pre- 
serves  the  interest  seized  from  being  sacrificed,  ascertains 
what  it  is,  and  finally  disposes  of  it  as  well  as  of  the  whole 
partnership  property,  according  to  its  just  destination. 

We  have  thus  exhibited  the  ancient  and  modem  doc- 
trines of  the  courts  of  law,  their  practical  difference  in  cer- 
tain essential  respects,  the  mode  of  executing  the  writ, 
the  parties  in  interest  after  (lie  seizure,  their  mutual  rela- 
tions, the.  hardships  resulting  from  the  legal  rules,  and  the 
relief  which  equity  has  power  to  afford ;  without,  however, 
pretending  to  solve  all  practical  difficulties,  but  rather  with 
a  view  of  developing  the  principle  to  be  adopted  as  a  guide 
in  attempting  their  solution. 

These  difficulliea,  it  will  have  been  observed,  flow, 
chiefly,  from  the  introduction  of  the  equitable  doctrine  into 
the  courts  of  law.  Transplanted  here,  it  seems  an  exotic 
in  an  uncongenial  clime.  The  old  rule  of  the  moieties, 
though  it  wrought  injustice,  was  yet  intelligible  in  itself, 
easily  reduced  to  practice,  and  perfectly  consistent  with 
other  legal  rules.  And  when  you  came  into  equity,  and 
foimd  there  (he  doctrine  of  the  interest,  that  too  as  a  princi- 
ple of  equity,  was  plain,  practicable,  and  in  perfect  har- 
mony with  all  parts  of  the  system  to  which  it  belonged. 
The  two  departments  were  kept  distinct.  Law  maintained 
her  rigor,  while  equity,  with  more  pliant  hand,  dispensed 
to  all,  without  injury  to  any,  their  respective  rights. 

But,  as  the  iaw,  beginning  to  feel  the  impulses  which 
the  advancing  commerce  of  the  English  nation  was  fitted 
to  inspire,  adopted  the  more  commercial  principle  of  the 
equity  courts,  it  seemed  not  to  foresee  all  the  legal  conse- 
quences that  would  thence  result,  nor  to  perceive  its  own 
inability  to  give  it  entire  eflect. 

By  contemplating  the  difficulties  of  the  subject  in  their 
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origin,  we  may  come  to  apprehend  their  true  nature,  and, 
as  varying  exigencies  ariee,  so  temper  law  with  equity,  aa 
to  produce,  from  their  blended  operatioo,  a  result  as  nearly 
jufit  as  possible.  v.  f. 

Earffard,  Clnm. 


ART.  IV.— ON  THE  DIVISION  OF  ESTATES,  AND  THE  I 
ENCE  WHICH  IT  EXERCISES  ON  THE  DlSTBIflUTH 
PROPERTY. 

[Timalktad  ttom  an  arUcIe  by  Hr.  Hippolite  Vmmj,  in  tbe  Renu  da 
tun  ((  Jm  JttrupmdeiK*,  fol  April  uid  Mij,  IMl.] 


Thb  effect  produced  by  the  laws  of  succession,  which  pre- 
vail  in  France,  is  a  question  frequently  controverled.  In 
the  opinion  of  some  persons,  these  laws  tend  to  favor,  in  too 
great  a  degree,  an  equal  distribution  of  ^noperty.  To  all 
who  stand  in  the  same  degree  of  relationsliip,  they  give  rise 
to  equal  rights.  Every  estate  is  divisible  into  as  many  lots 
as  the  deceased  proprietor  leaves  children  or  collaterals; 
and,  as  a  new  dismemberment  of  patrimonies  takes  place 
with  each  new  generation,  a  gradual  diminution  of  indi- 
vidual fortunes  must  necessarily  keep  pace  with  this  pro- 
gressive parcelling  out  of  properties.  Are  these  assertions 
well  founded?  Is  it  true,  that  the  divisions  of  estates 
among  lieirs  tend  to  bring  down  all  to  a  common  level? 
What  have  been  their  results  thus  far?  These  questions, 
which  are  important  in  more  than  one  point  of  view,  do- 
serve  an  attentive  examination. 

And,  in  tbe  outset,  it  is  worthy  of  remark,  that,  notwith- 
standing the  diversity  of  legislative  systems  which  have 
been  applied  to  hereditary  transmissions,  there  is  no  country 
in  which  property  is  not  very  unequally  diffused.    Among 
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the  nations  of  antiquity,  in  which  the  masses  of  the  popala- 
tioa  were  in  a  slate  of  slavery,  the  greater  nntnber  of  law- 
givers vainly  attempted  to  introduce  an  equality  of  condi- 
tion as  to  property ;  the  absence  of  which,  by  fomenting  all 
manner  of  pubhc  and  private  corruption,  precipitated  the 
luiu  of  states;  their  injunctions  the  most  rigorous,  and  their 
combioatioDs  the  most  complicated,  have  alike  failed  to  ac< 
complish  the  end;  and  even  the  institutions  of  Lycurgus 
were  not  slow  to  yield  and  give  way  before  the  power 
inherent  in  the  natural  causes  of  inequality.  * 

In  the  modern  world,  the  systems  of  succession  not  only 
differ  according  to  different  countries,  but  also  in  many 
countries,  according  lo  the  different  classes  of  society ;  and, 
yet  their  effect,  at  least  as  to  the  disproportion  of  fortunes, 
has  been  in  fact  the  same.  Thus,  while  the  right  of  primo- 
geniture and  the  law  of  entail  contributed  more  and  more 
to  concentrate,  in  the  hands  of  the  nobility  of  feudal  Eu- 
rope, the  domains  of  which  they  had  the  exclusive  proper- 
ty, the  usage  of  hereditary  divisions  did  not  prevent  the 
rest  of  the  population  from  becoming  divided  into  rich  and 
poor.  And,  further,  in  proportion  as  the  sources  of  wealth 
were  enlarged  and  multiplied  by  the  progress  of  labor,  the 
principle  of  inequaUty  extended  itself  into  the  ranks  of  the 
lower  classes ;  and  families  arose  among  them,  whose  grow- 
ing opulence  acquired  a  degree  of  elevation,  which  enabled 
them  to  rival  in  luxury,  and  sometimes  in  importance,  all 
that  was  looked  upon  in  society  as  the  greatest  and  most 
illustrious. 

Such  was  the  case  in  those  cities  of  Italy,  where  certain 
plebeian  families,  after  having  amassed  immense  riches, 
formed  themselves  into  sovereign  aristocracies,  without  re- 
nouncing the  usage,  deeply  rooted  in  the  manners  of  the 
people,  of  dividing  successions  among  the  children  of  the 
deceased  proprietors.  In  the  same  manner,  all  possible 
differences  of  fortune  manifested  themselves  in  the  cities  of 
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Germany,  of  Flanders,  and  of  Holland,  and  in  the  cantons 
of  Switzerland.  No  where  did  the  principle  of  division 
prevent  the  accumulation  or  duration  of  estates;  and  every 
where  did  the  differences  in  individual  wealth  correspond 
to  the  degree  in  which  institutions  and  territorial  situations 
were  more  or  less  favorable  to  the  development  of  the 
industrial  arts,  and  of  mercantile  activity. 

There  are  still  in  Europe  vast  countries,  which  have 
never  acknowledged  any  other  principle  of  succession  than 
the  allodial';  and,  in  which,  consequently,  the  experiment 
of  hereditary  divisions  has  been  going  on  for  a  long  series 
of  ages  and  generations :  we  refer  to  the  nations  of  Sclavo- 
nian  origin.  la  these  countries,  the  possession  of  lands 
was,  io  fact,  exclusively  reserved  to  the  nobility;  hut,  as 
the  sole  restriction  upon  the  equality  of  the  rights  attributed 
to  the  children  of  the  same  parents,  in  the  matter  of  inheri- 
tance, consisted  in  the  custom  of  allowing  the  daughters 
only  the  fourth  part  in  value  of  the  immovables  belonging 
to  the  paternal  succession,  every  thing  seemed  to  tend  the 
more  to  the  establishment  of  an  equality  of  fortunes,  that 
the  despised  exercise  of  the  industrial  professions  did  not 
offer  to  the  members  of  Ibe  privileged  class  any  means  of 
changing  their  respective  positions.  But. the  result  was  far 
otherwise.  In  no  country  has  the  inequality  of  wealth  be- 
come more  excessive,  than  among  the  nobles  of  Poland  and 
Russia.  In  Poland,  especially,  whore  the  nobility  were  very 
numerous,  and  where  five  domains  only  had  been  entailed, 
some  houses  acquired  a  royal  opulence,  and  the  greater  part 
of  the  others  fell  into  complete  indigence.  There  are  still 
reckoned,  at  the  present  day,  one  hnndred  and  fifty  thou- 
snnd  nobles  in  the  ancient  provinces  of  Podolia  and  Yolhy- 
nia;  and  almost  the  entire  territory  of  those  countries  is 
concentrated  in  the  hands  of  not  more  than  fifty  families. 

Siich  constancy  and  uniformity,  in  the  facts  realized  at 
all  epochs,  and  under  the  dominion  of  circumstances  the 
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most  diverse,  snffice  to  show,  that  if  the  laws  of  aaccession 
are  capable  of  exercising  an  influence  upon  the  distribution 
of  fortunes,  they  have  no  power  whatever  to  restrain  accu- 
mulation, or  to  confine  individual  properties  within  uni- 
form limits;  and,  in  fact,  inequality  of  properly  is  loo  es- 
sential an  element  in  the  well-being  of  humanity,  to  be 
abandoned  to  the  chance  of  social  conventions;  it  is  created 
and  maiulaincd  by  the  constant  cooperation  of  causes,  the 
aaiiyity  of  which  ii  is  not  in  the  power  of  legislative  provi- 
sions to  .destroy.  -  , 

Among  those  causes  which  act  with  the  most  power, 
there  ere  some  which  are  eo  simple  and  so  visible,  that  (hey 
have  never  escaped  observation,  and  which  it  is  8u£Scient 
merely  to  indicate.  Such  are,  among  others,  the  inequality 
in  the  number  of  births  to  a  marriage,  and  the  difference  of 
individual  propensities  and  faculties.  It  was  said  by  Aris- 
totle, more  than  two  thousand  years  ago,  that  the  Greek 
lawgivers,  before  wasting  their  strength  in  combinations 
destined  to  maintain  en  equilibrium  of  property,  might  have 
better  devoted  themselves  to  the  inquiry  whether  there  ex- 
isted any  means  of  rendering  unions  equally  fruitful.  In 
this  respect,  there  can  have  been  no  change;  and,  in  every 
age,  the  impossibility,  that  all  fathers  should  have  and 
should  leave  the  same  number  of  heirs,  is  sufficient  to  cre- 
ate sensible  differences  of  condition  and  of  fortune. 

Dissimilarity  of  taste,  of  inclination,  and  of  capacity,  are 
not  less  influential.  Men  are  not  born  equal  in  powers  and 
dispositions,  and  the  qualities  which  lead  to  fortune  are  not 
diffused  among  ihem  in  the  same  degree.  In  every  career 
of  life,  the  most  active,  the  most  intelligent,  and  the  most 
sagacious  prevail  over  their  competitors;  and  their  exer- 
tions, more  obstinate,  or  better  directed,  obtain  more  ample 
recompense.  It  is  providence  itself,  which,  by  endowing 
them  with  superior  faculties,  has  determined  that  they 
should  occupy  the  first  places ;  and,  therefore,  in  elevating 


^laiiizodbvGoogle 


1841.]  On  the  Division  of  Estaies.  SO 

themselves  above  the  multitude,  they  do  hut  obey  their 
natural  vocation.  • 

But  if  these  causes  operate  alike  through  all  the  degrees 
of  the  social  scale ;  if  they  diffuse  ine^nelity  in  the  most 
humble  as  well  as  in  the  most  elevated  ranks ;  there  are 
others  which  seem  specially  destined  to  assure  to  the  opu- 
lent classes  the  advantages  of  which  diey  are  already  in 
possession.  These  causes  are  (he  superioT  intelligence  re- 
aulting  from  a  more  careful  and  complete  education ;  the 
facilities  of  further  accumulation  afforded-by  fortunes  of  a 
certain  size ;  aud  the  difference  in  fruitfulness  of  marriages, 
according  to  the  classes  in  which  they  are  contracted. 

Of  all  the  advantages  possessed  by  the  rich  classes,  the 
greatest  is  that  intellectual  superiority,  which  they  owe  to 
the  benefits  of  an  instruction,  which  is  denied  to  (he  rest  of 
the  population.  Those  employments,  functions,  and  pro- 
fessions, which,  as  they  demand  a  degree  of  knowledge  ac- 
quirable only  by  long  and  expensive  study,  are  always  the 
most  liberally  rewarded,  seem  to  belong  naturally  to  per- 
sons who  have  been  brought  up  in  their  ranks.  In  all  af- 
fairs, and  in  all  careers,  the  intelligence  end  habits  of  reflec- 
tion, for  which  they  are  indebted  to  the  serious  studies  of 
their  youth,  come  to  theii  aid,  and  assure  them  of  numerous 
means  of  success ;  and,  hence,  those  sources  of  opulence  to 
which  they  alone  resort,  and  the  current  of  which  is  con- 
tinually increasing,  and  receiving  the  wealth  already  trans- 
mitted to  them  by  the  past. 

The  power  of  extension,  inherent  in  acquired  wealth, 
does  not  operate  less  to  keep  up  disparities  of  existing  situ- 
ations. On  the  one  hand,  the  revenues  enjoyed  by  the  rich 
enable  them  to  accumulate  by  saving ;  and,  on  the  other, 
they  possess  advantages  in  the  way  of  business,  by  reason 
of  their  greater  resources.  Gain  the  first  million,  and  the 
others  will  come  of  themselves.  This  old  commercial  say- 
ing is  full  of  truth.    Id  proportion  to  the  capital  required 
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for  any  operation  or  speculation,  the  less  accessible  will  it 
be  to  the  great  mass ;  and  the  less  there  is  of  competition 
io  any  business,  the  more  lucrative  will  it  be.  It  is  this, 
above  all,  which  enables  great  capitalists  to  realize  impor- 
tant advantages.  They  alone  have  the  power  of  acting 
upon  great  masses  of  values ;  they  alone  are  able  Io  accom- 
pliflh  remote  results,  and  to  bring  long  periods  of  time  into 
their  calculations ;  they  alone  have  the  means  of  acquiring 
manufactories  and  establishments,  whose  value  is  so  great 
as  to  prevent  the  price  of  them  from  ever  rising  to  the 
point  corresponding  to  the  revenue  which  they  produce.  Id 
truth,  when  we  look  at  the  facilities  of  gain  and  of  accu- 
mulation possessed  exclusively  by  the  rich,  we  readily  per- 
ceive that  the  ostentatious  tastes  and  inordinate  desires,  so 
frequently  generated  in  their  minds  by  the  satiety  of  enjoy- 
ment, the  vanity  of  rank,  and  the  wearisomeuess  of  idle- 
ness, are  wisely  adapted,  and  uot  more  than  adequate,  to 
preserve  Eociety.ficm  those  abuses,  which  are  inseparably 
connected  with  t&e  excessive  concentration  of  wealth. 

To  the  causes  of  inequality  abovementioned  must  be 
added  another,  the  influence  of  which  among  us  is  great, 
namely  :  the  difference  of  fruitfulness  of  marriages  in  the 
different  classes  of  society. 

It  would  be  natural,  certainly,  to  take  it  for  granted,  that 
the  multiplication  of  children  would  be  favored  by  increased 
facilitirs  for  their  nurture  and  education.  Bui  the  fact  is 
not  aa  Whether  it  be  owing  to  the  fear  of  embarrassment 
connected  with  their  establishment  in  life,  to  an  unwillingness 
ta  have  them  fall  from  (he  position  in  which  they  are  boro, 
QE  to  whatever  cause  it  may  be  due,  it  is  uniformly  true, 
that  the  rich  families,  taken  in  the  mass,  are  (hose  in  which 
there  are  fewest  children ;  and  that  their  ranks  would  be- 
come thinned  from  generation  to  generation,  if  the  gaps  in 
them  were  not  constantly  filled  by  new  families,  who  are 
called  to  the  vacant  places  by  their  recent  acquisitiOD  of  the 
distinctions  of  wealth. 
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There  is  something  in  (his  assertion,  so  opposed  to  the 
commonly  received  notions,  that  it  requires  to  be  supported 
by  the  most  unexceptionable  proofs.  These  proofs  are  to 
be  found  in  the  facts  of  statistics  and  history. 

Population,  as  is  well  known,  is  distributed  into  groups, 
composed  of  dissimilar  materials.  In  cities,  and  especially 
in  great  cities,  we  find  the  greatest  proportion  of  rich  fami- 
lies; and  if  it  be  true,  that  these  families  bare  in  general 
fewer  children  than  others,  it  is  impossible  that  their  pre- 
sence, in  Llie  places  in  which  they  reside  in  the  greatest 
numbers,  should  not  be  perceptibly  manifested  in  the  whole 
number  of  births.  And  such  is  the  fact.  Throughout  the 
whole  of  Europe,  marriages  are  ordinarily  less  fruitful  in 
great  than  in  small  cities,  and  less  fruitful  in  small  cities 
than  in  the  country.  In  regard  to  France,  the  following 
facts  may  be  regarded  as  established  by  actual  documents. 
The  average  number  of  legitimate  chlldien,  born  in  each 
year,  from  1826  to  1936,  was  904,702 ;  .«nd  as  the  annual 
average  of  marriages,  during  the  same  penod,  was  256,927, 
it  follows,  that  the  number  of  births  (o  each  marriage  was 
a  little  more  than  3.52. 

If  we  lake  now  the  important  cities,  (hose  containing 
more  than  20,000  souls,  of  which  there  are  39,  we  shall 
find  that  they  include  a  total  population  of  2,634,532  in- 
habitants, and  (hat  during  the  period  above  mentioned, 
from  1626  to  1S36,  the  number  of  births  in  thun  on.«n  av- 
erage, was  65,290  each  year,  and  the  nimiber  of  marmges 
21,374,  or  3.05  births  to  each  marriage.  In  these  cities, 
therefore,  the  number  of  births  to  a  marriage  is  less  by  047 
than  the  general  average  of  the  country,  and  less  by  0.51^ 
or  nearly  15  percent.,  than  the  average  of  the  country  and 
cities  of  less  than  20,000  souls  taken  together. 

There  is  no  doubt,  that  the  less  fruitfulness  of  marriage 
in  the  cities  of  more  than  20,000  souls  is  owing  to  the 
greater  number  of  rich  families  which  theirpoputation  cmj- 
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tains ;  for  these  cities  do  not  all  of  them  present  the  same 
results,  and  the  number  of  births  to  a  marriage  differs  in  an 
especial  manner,  according  to  the  peculiar  character  of  theii 
population.  Of  this  we  shall  be  satisfied,  bjr  comparing 
the  facts  as  they  exist  in  those  cities,  in  which  we  find  the 
most  marked  disparities. 


Citiei  of  more  than  twetUy  thou- 
sand loult,  in  which  marriages 
are  tht  most  fruiifid. 


CiUei. 

Litttutok 

icairiue. 

Saint  Etie 

ne, 

4T6 

Nimes, 

4.02 

Boulogne, 

3.98 

Marseilles, 

3.82 

Dunkirk, 

3.76 

Limoges, 

3.76 

Cities  of  more  than  Ivienty  ihon- 

sand  aoutt,  in  vhich  marriages 

are  the  U*st  fruitful. 
CitiM.  -'    '  Biithi  to  •  aurriige. 

Le  Mans,'^-  2,45 

Tours,  8.51 

Versailles,  2.58 

Angers,  2.62 

Caen,  2.66 

Clermont-Ferrand,  2.74 

We  see,  therefore,  that  while  those  cities,  in  which  the 
nnmber  of  births  is  the  least,  are  principally  peopled  by  re- 
spectable citizens  living  upon  their  revenues,  those,  on  the 
contrary,  in  which  the  number  of  births  is  greatest,  are 
manufacturing  or  maritime  cities,  in  which  the  laboring 
population  is  very  considerable.  It  may  be  remarked,  also, 
that  in  these  last,  the  annual  number  of  births  considerably 
exceeds  not  only  the  average  of  the  cities  of  more  than 
20,000  iahabitaots,  but  even  the  general  average  of  all 
France. 

As  considerable  inequalities  exist  in  the  number  of  births 
to  a  marriage,  in  the  different  parts  of  France,  it  will  be 
worth  while,  in  order  to  remove  all  doubt,  to  compare  to- 
gether cities  situated  in  the  same  neighborhood,  but  possess- 
ing neither  the  same  industry  nor  the  same  kind  of  popula- 
tion. For  this  purpose,  we  shall  compare  certain  manufac- 
turing or  maritime  cities,  with  other  cities  belonging  to  the 
same  departments,  but  containing  only  a  small  number  of 
the  laboring  population. 
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Mtau^aeiMring  or  marilim 

Other  eUiet. 

citiet. 

Birthito* 

muTi>r- 

Binbi  lo  > 

CUtiti.. 

Saint  Quentin, 

4.U9 

Laon, 

3.01 

Carcassanae, 

3.89 

Narbonne, 

3.14 

Vire, 

3.33 

Caen, 

266 

Anbusson, 

3.01 

1  iuiret, 

267 

I^ouviers, 

3.53 

Evreux, 

2.63 

Marseilles, 

3.82 

Air, 

V- 

3.06 

Lodeve, 

4,79 

Montpellier, 

« 

3,69 

Saint  Etienne, 

456 

Montbrisson 

3,07 

Reims, 

3.41 

Chalons-sur- 

Mar«, 

3.15 

Laval, 

3.20 

Chateaii-Gonihieip» 

2.20 

Sedan, 

4.11 

M^ziires, 

3.30 

Romorantio, 

3.26 

Blois, 

2  66 

Corbeille  et  Essonne, 

3.61 

Versailles, 

2.68 

The  disproportion  between  these  difTerent  avTBges  is 
very  considerable,  since,  in  some  cities,  it  amounts  to  more 
than  forty  per  cent ;  and,  besides,  it  is  to  be  observed,  that, 
with  the  exception  of  Marseilles,  Aiibusson,  and  Laval,  the 
maritime  or  manufacturing  cities  have  alt  of  them  more 
births  lo  a  marriage  than  the  departmeiHs  to  which  they 
belong.  The  differences  in  this  respect  are  great,  and  ex- 
tend from  1.30  to  0.20. 

It  is  to  be  regretted,  however,  that  the  statistics  of  France, 
published  in  1837,  by  the  minister  of  commerce,  are  con- 
fined  to  giving  the  details  of  the  population  in  cities  which 
are  the  chief  places  of  their  several  districts.  Information 
is  wanting  in  regard  to  some  very  important  manufactaring 
cities,  such  as  Mulhouse,  Elbeuf,  Turcoing,  and  Roubaix; 
but  there  is  no  reason  to  doubt,  that  the  facts  concerning 
them  would  fully  agree  with  those  which  it  is  in  our  power 
to  Slate. 

The  restrictive  influence  of  wealth  on  the  fruitfulneas  of 
marriages  is  no  where  manifested  more  clearly -than  in  the 
city  of  Paris.  Here  are  collected  together  the  most  opulent 
families  of  the  whole  kingdom ;  and  as  they  inhabit  certain 
parts  of  the  city,  in  preference  to  others,  the  facts  in  rela- 
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tion  to  them  have  something  more  complete  and  more  salient 
than  we  observe  any  where  else.  Now,  in  Paris,  as  we 
learn  from  the  inquiries  prosecuted  under  the  auspices  of 
the  count  de  Chabrol,  the  number  of  birlhs  to  a  marriage  in 
the  different  Wtrrds  increases  regularly  in  the  inverse  ratio 
of  the  deuce  of  ease  and  wealth  enjoyed  by  the  local  pop- 
ulation. ^4)6  following  (able  exhibits  the  actual  state  of 
things,  according  to  the  average  presented  by  the  five  years 
preceding  1837.  For  the  sake  of  greater  clearness,  the 
wards  are  arranged  in  the  order  of  their  respective  fruitful- 
ness,  beginning  with  the  lowest  number. 

Wudi.  Birth*  to  a  muiiase.    Wirdi.  Birthi  to  a  murlife. 

■2.         .         .        .  1.87     9.         .         .         .  2.39 

10.  .         .        .  1.94     7.         .         .         .  2.57 

3.  .  .  .  2.IK)  6.  .  .  .  2.59 
1.                 .     -.           2.08     8.         .         .         .  2.72 

11.  .         .         .  2.12     5.         .         .    *    .  2.89 

4.  .  .  :.  2.38  13.  .  .  •  3.24 
These  figures  are  decisive,  at  least  in  regard  to  France. 

In  Paris,  the  greater  the  wealth  of  the  population,  the  fewer 
is  the  number  of  births  resulting  from  the  marriages  which 
they  contract.  Taking  together  the  four  wards  which  stand 
at  the  head  of  the  table,  and  which  include  the  wealthiest 
families,  we  find  only  1.97  birihs  to  a  marriage;  the  four 
wards  in  which  the  poorest  part  of  the  population  resides, 
on  the  contrary,  show  2,86 ;  and,  between  the  two  wards 
placed  at  the  extremes  of  the  scale,  the  second  and  the 
twelfth,  the  difierence  is  from  1.87  to  3.24,  or  more  than  73 
per  cent.  These  facts  deserve  the  more  attention,  that,  not- 
withstanding the  causes  which  induce  the  inhabitants  of 
Paris  to  group  themselves  according  to  their  respective  situ- 
ations, there  are  some  poor  families  in  the  wards  inhabited 
by  the  rich,  and  some  rich  families  in  those  which  are  in- 
habited by  the  poorer  classes ;  a  circumstance,  which  ought 
necessarily  to  diminish  the  differences  above  stated,  if  it 
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-were  possible  to  separate  completely  the  different  classes  of 
the  population,  according  to  their  respective  fortunes. 

A  consideration  of  great  importance  is,  the  evident  fact, 
that  the  richest  part  of  ihe  population  of  Paris,  that  which 
resides  in  the  second,  tenth,  third,  and  firArvards,  would 
not  maintain  itself  at  its  actual  number,  if  it  w«re  not  con- 
stantly recruited  by  families  whose  wealth  is  oT  recent  ac- 
quisition. Not  only  are  the  children  destuied  to  keep  up 
these  families  less  numerous  than  their  pueots ;  but  as  a 
deduction  must  also  be  made  of  those  who  die  at  an  early 
age,  and  of  those  who  do  not  marry,  (and  this  is  the  case 
with  one  fourth,  at  least,  in  a  city  in  which  thirteen  out  of 
twenty-nine  children  die  before  attaining  the  age  of  twenty- 
one,)  it  follows,  that  three  generations,  or  the  period  of  a 
century,  would  be  sufficient  to  reduce  these  families  by 
more  than  one  half  Surely,  a  population,  which  decreases 
with  such  rapidity,  does  not  run  any  risk:  of  being  impov- 
erished by  a  division  of  estates.  So  far  firom  this,  the  ex- 
tiactions,  which  take  place  in  its  ranks,  must  inevitably 
lead  to  a  still  greater  accumulation  of  wealth. 

In  the  investigations,  of  which  the  facts  just  stated  are  the 
results,  we  have  made  no  account  of  illegitimate  children, 
though  the  number  of  such  is  so  considerable,  that  for  the 
last  thirty  years,  it  has  amounted  to  one-sixteenth  of  the 
whole  number  of  births.  Two  very  obvious  reasons  have 
led  to  this  course.  In  the  first  place,  there  are  very  few 
natural  children  who  are  acknowledged  and  called  to  par- 
ticipate in  successions;  and,  secondly,  these  children,  are 
almost  ait  of  them  born  in  the  poorer  classes,  and  their 
number  is  only  another  proof  of  the  greater  fruilfulness  of 
those  classes. 

As  to  marriages,  the  number  of  which  necessarily  influ- 
ences the  development  of  the  population,  the  number  of 
those  which  take  place  in  the  cities  of  more  than  twenty 
thousand  souU,  and  in  the  rest  of  the  country,  is  precisely 
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the  same.  'To  the  one,  as  in  the  other,  the  number  is  esti- 
mated at  one  marriage  to  a  hundred  and  thirty-nine  per- 
sons; but,  as  in  France,  there  are  many  cities  which  un- 
derrate the  real  amount  of  their  population,  at  the  time  of  a 
new  enumeration,  it  cannot  admit  of  doubt,  that  the  city 
^pulation  is  more  considerable  than  the  official  returns  in- 
dicate, and,  consequently,  that  the  real  number  of  mar- 
riages falls  short  of  one  in  a  hundred  and  thirty-one.* 

If  the  facts  above  stated  indicate  that  in  general  the 
wealthy  classes  multiply  much  less  than  the  rest  of  the 
population,  the  same  conclusion  is  also  justified  by  history ; 
and  the  teachings  with  which  the  latter  furnishes  us  on 
this  point  are  of  such  a  nature,  that  it  seems  reasonable  to 
regard  them  as  pointing  to  the  accomplishment  of  one  of 
those  natural  laws,  the  influence  of  which,  manifested  in 
all  ages,  has  only  been  restrained  in  some  countries,  for 
short  periods,  atul  by  way  of  exception. 

In  fact,  from  the  most  remote  periods,  the  successive  dis- 
appearance of  a  great  number  of  families,  who  had  been 
elevated  to  the  first  rank  by  political  or  religions  pree.iii- 
nence,  has  always  been  a  matter  of  astonishment  to  the 
people.  In  ancient  Greece,  the  old  noble  races  of  Corinth 
and  Athens  were  very  soon  extinguished ;  and,  at  Sparta, 
the  ruling  families,  among  whom  the  territory  of  Laconia 
had  been  divided,  gradually  diminished  in  number,  so  that 
in  a  few  centuries  not  more  than  seven  of  them  were  left 
In  the  same  manner,  at  Rome,  the  gentea  forming  the  pa- 
triciate did  not  keep  their  numbers  good ;  and  the  succes- 
sive admissions  into  their  renks  from  the  most  illustrious 
plebeian  houses,  did  not  prevent  the  families  of  which  they 
were  composed  from  being  more  and  more  reduced. 

'  It  would  tie  deiirable  to  cocipara  tlie  difference!  of  birtlii  and  nurit^B, 
in  the  diffrrent  cluiei  of  the  population  in  other  countriea  ;  but  tbe  official 
■lalemenli  published  in  Enjtland,  in  Belgium,  and  in  tome  other  parla  of 
EtirOfM,  {it«  the  numben  onlj  by  pioriDBBa,  aod  do  not  fomiali  uijr  aT«ilabt« 
navlta. 
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More  modern  times  present  ub  with  many  similar  exam- 
pies.  Throughout  Europe,  a  great  number  of  names,  and  a 
still  greater  numbeT  of  historic  families,  have  disappeared. 
If  the  lesser  uobilily  has  preserved  ilself  in  greater  number, 
the  fact  must  be  attributed  in  part  to  the  prugressive  multi- 
plication of  letters  of  nobility;  and,  in  part,  to  the  very 
poverty  in  which  multitudes  of  simple  gentlemen  live  iu 
some  provinces,  and  which  leaves  them  strangtfrs  lo  those 
habits  of  circumspection,  that  govern  opulent  families.  It 
is  certain,  however,  at  any  rate,  that  in  those  coiinlries 
where  titles  have  ceased  to  be  an  object  of  ambition,  the 
nobility  has  constantly  diminished  in  number.  Holland, 
for  example,  has  very  few  remaining,  and  there  is  one 
province  even,  that  of  Zealand,  in  which  there  no  longer 
exists  a  single  one  of  the  families  anciently  inscribed  on  the 
registers  of  the  equestrian  order. 

And  what  has  been  the  fate,  also,  of  the  greater  part  of 
the  houses  composing  the  aristocracies  that  once  governed 
the  republics  of  Switzerland  and  Italy?  In  Venice,  we 
hardly  find  a  descendant  of  those  who  figured  in  the  book 
(^gold,  at  the  time  of  its  establishment.  In  Berne,  at  the 
close  of  the  last  century,  one  half  of  the  noble  families  of 
her  founders  had  become  extinct,  and  a  great  part  of  those, 
who,  since  the  middle  of  the  sixteenth  century,  had  suc- 
ceeded in  perpetuating  themselves  in  her  councils,  had 
disappeared. 

The  vicissitudes  of  political  life  have  doubtless  con- 
tributed to  diminish  the  number  of  historic  families ;  but  as 
those  whose  existence  has  not  been  exposed  to  the  storm, 
are  for  the  most  part  extinct,  there  can  be  no  doubt,  that  a 
con»derable  share  in  the  change  they  have  undergone  is 
attributable  to  ideas  and  feehngs,  which  rarely  fail  lo  ac- 
company superiority  of  wealth  and  position.  If  the  most 
opulent  population^  of  Paris,  that  population  which  does  not 
furnish  two  children  to  a  marriage,  should  cease  to  be  kept 
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up  and  renewed  by  families  newly  enriched,  it  wonld 
quickly  decline,  and  the  progress  of  extinction  in  its  ranks 
would  be  siiH  more  rapid  than  in  any  of  the  aristocratic 
bodies  of  whi9h  history  has  preserved  the  recollection. 

Every  thing,  therefore,  attests  the  fact,  that  nnmerous 
and  diverse  causes  concur  in  maintaining  an  unequal  dif- 
fusion of  wealth;  and,  among  these  causes,  an  important 
one  is  the4^Rf1nished  fniitfutness  of  marriages  contracted 
in  the  higher  n^lis  of  society.  In  fact,  it  lis  not  only  true, 
that  the  small  number  of  children  in  rich  families  leaves 
them  fewer  heirs  than  estates;  but  the  greater  number  of 
children  in  the  poorer  classes  is  itself  an  olistacle  to  their 
acquisition  of  those  resources,  which  are  necessary  to  ena- 
ble them  to  shactfin  the  benefits  of  property. 

But  if  every  thing,  in  the  social  order,  is  opposed  to  an 
equalization  of  fortune,  is  it  not  the  effect  of  successive  di- 
visions to  cause  the  ancient  inequalities  of  wealth  gradually 
to  disappear?  Do  they  nol  tend  to  assimilate  private  situa- 
tions, and  to  diminish,  little  by  little,  the  distances  which 
separate  the  diverse  pans  of  the  population?  These  ques- 
tions can  only  be  answered  by  an  appeal  to  facts,  which 
we  shall  now  proceed  to  interrogate,  by  endeavoring  to  ap- 
preciate the  nature  of  the  movement,  which  has  t&ken  place 
among  in  in  the  distribution  of  wealth. 

Hitherto,  the  opinion  that  wealth  scatters  itself,  and  is- 
sues from  the  hands  which  possessed  it,  to  be  disseminated 
in  the  mass  of  the  population,  has  beeii  rested  on  an  incon- 
testable fact,  namely,  the  progressive  multiplication  of  terri- 
torial divisions.  At  this  moment,  the  number  of  separate 
tracts  in  France  is  computed  at  123,638,328  ;  and  the  con- 
clusion is  drawn  that  such  a  division  of  the  land  would  not 
have  taken  place,  without  a  corresponding  increase  in  the 
number  of  the  rural  proprietors.  But  this  is  a  great  error. 
The  parcelliug  out  of  the  soil  has,  in  fact,  nothing  whatever 
to  do  with  the  quality  or  maguitude  of  individual  fortunes; 
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and  lerritoriat  parcels  may  be  multiplied  without  either  re- 
moving wealth  altogether,  or  even  subdifiding  it  into 
smaller  and  more  numerous  portions.  '' 

What  are  the  canses  of  this  minute  parceling  of  lands? 
Two,  namely,  alienations  and  divisions  among  heirs. 
Alienations,  whafevor  changes  they  may  induce  in  the 
forms  and  dimensions  of  properties,  have  no-influpnce  upon 
the  diffusion  of  wealth.  The  seller,  who  (^i#es  his  prop- 
erty in  order  to  enhance  the  price,  doeS'sA  by  so  doing  re- 
ceive less  than  the  whole  value  of  each  of  the  parcds  which 
he  cedes  to  others  ;  the  buyer,  on  his  "part,  pays  with  capi- 
tal of  which  he  was  already  in  possesiSon;  and,  in  all  this, 
there  is  nothing  more  than  an  exchange,  which  does  not 
alter  the  anterior  situation  of  the  parffte,  but,  which,  by 
permitting  each  of  them  to  put  his  fortune  into  a  form  the 
best  adapted  to  his  interest,  or  his  taste,  is  equally  profitable 
to  all. 

In  a  great  part  of  France,  it  is  true,  the^rural  classes  are 
gradually  acquiring  the  lands;  aod,  for  the  small  parcels 
which  they  buy  from  time  to  time,  they  pay  a  price  which 
tends  to  multiply  sales  in  detail.  But  this  fact,  which 
proves  that  the  rural  classes  are  thriving,  and  that  land  is 
really  the  best  kind  of  investment  for  those  who  cnltivate 
the  soil  themselves,  imparts  no  prejudice  to  any  person 
whatever.  Proprietors,  who  desire  a  revenue  greater  than 
what  they  can  obtain  from  thei'r  domains,  have  nothing  to 
complain  of  in  a  movement,  which  increases  their  marketa- 
ble value,  and  which  permits  them  to  exchange  theirsstates 
for  other  kinds  of  property,  on  advantageous  terms.  Ir  this 
point  of  view,  the  progress  of  accumulation  among  the  cul- 
tivators is  eminently  favorable  to  them. 

Id  regard  to  divisions  among  heirs,  they  contribute  greatly 
to  parcelling  the  soil.  Many  co-heirs,  instead  of  selling  the 
property  which  falls  to  Ibein  m  a  mass,  and  dividing  ih« 
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price,  prefer  to  divide  the  estate  into  lots,  and  each  one 
keep  his  own. 

But  these  operations  do  not  act  upon  individual  fortunes, 
in  any  other  manner  than  according  to  the  proportion  which 
is  established  between  the  number  of  heirs  and  the  number 
of  estates;  and,  if  there  are  successions  which  create  new 
proprieiors,  there  are  also  successions  which  merely  enrich 
the  old  oneSj  and  which  miihiply  the  parcels  of  land  at  the 
same  time  that  they  diminish  the  number  of  the  proprietors. 

There  is  nothing,  therefore,  in  the  movement  of  the  par- 
cels, which  can  give  us  any  light  concerning  the  changes 
which  have  taken  place  in  the  distribution  of  territorial 
wealth;  we  must  consult  another  fact,  namely,  the  progress 
of  landed  estates.  It  is  not,  however,  that  the  number  of 
landed  estates  indicates  exactly  the  number  of  proprietors. 
Par  from  it.  Landed  estates  represent  only  the  union  of 
the  several  parcels  belonging  to  the  same  tax  payers  within 
each  collection  district ;  and,  as  many  persons  have  property 
in  different  districts,  it  follows,  that  the  number  of  landed 
estates  necessarily  exceeds  that  of  proprietors.  This  fact, 
however,  does  not  invalidate  the  conclusions  to  be  drawn 
from  the  changes  affected  in  the  number  of  estates :  for  the 
causes,  which  create  more  estates  than  there  are  proprie- 
tors, having  acted  in  the  same  manner  at  all  periods,  it  is 
certain,  that  every  change  in  their  several  amounts  is  a 
proof  of  an  analogous  change  in  the  distribution  of  territo- 
rial property.  Now,  what  has  been  the  progress  of  landed 
estates,  according  to  the  known  official  returns? 

Fn  1615,  the  number  of  landed  estates  was  10,063,T'51 ; 
and,  in  1835,  there  were  10,893,528.  This  shows  an  in- 
ci-ease,  in  twenty  years,  of  eight  percent,  which  necessarily 
extends  to'  the  number  of  proprietors.  Such  a  change  would 
be  of  some  importance,  if  the  population  had  remained  sta- 
tionary; but,  in  order  to  estimate  its  significancy,  we  must 
inquire  what  the  progress  of  population  has  been,  during 
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the  same  period  of  time.  Now,  the  population,  which,  in 
1813,  amounted  to  only  29,152,743  souls,  had  risen,  in 
1825,  to  33,326,673,  an  increase  of  fourieen  percent.  Thus, 
while  the  number  of  territorial  proprietors  has  increased 
only  eight  per  cent,  the  general  population  has  increased 
fourteen;  and,  consequently,  instead  of  increasing  in  the 
same  proporiiun  as  the  population,  the  number  of  proprie- 
tors has  proportionally  diminished.  In  short,  there  were 
reckoned  in  France,  in  1815,  one  hundred  proprietors  of 
immovables,  to  two  hundred  and  eighty-nine  inhabitants; 
but,  in  1835,  the  proportion  was  one  hundred  to  three  hun- 
dred and  five ;  an  evident  proof  that  the  number  of  proprie-  . 
tors,  compared  with  that  of  the  rest  of  the  population,  has 
diminished  two  and  one  half  per  cent,  or  one  fortieth. 

It  must  not  be  imagined,  however,  that  because  the  num- 
ber of  proprietors  has  not  increased  in  the  same  proportion 
as  the  total  population,  the  addition  of  eight  and  one  sixth 
per  cent,  which  it  has  received,  has  had  the  effect  to  dimin- 
ish the  relative  share  enjoyed  by  each  of  them.  In  our 
days,  wealth  increases  still  more  rapidly  than  population  > 
and,  in  France,  the  revenue  of  landed  property  has  risen, 
since  1815,  considerably  more  than  eight  per  cent.  On  the 
other  hand,  manufactories  and  buildings  have  multiplied  to 
such  a  degree,  that  the  official  documents  show  an  increase, 
from  1822  to  1835,  of  464,029,  over  and  above  those  which 
already  existed.  This  fact  testifies  to  the  abundance  of  the 
savings  realized  by  individuals,  and,  at  the  same  time, 
denotes  a  very  considerable  increase  of  landed  wealth. 
Further,  it  demonstrates,  also,  that  every  thing  in  the  mul- 
tiplication of  landed  estates  has  not  been  the  fruit  of  the 
progress  of  divisions  among  heirs:  for  a  very  great  part  of 
the  new  erections  has  necessarily  given  rise  to  the  creation 
of  new  estates. 

After  having  pointed  out  the  tnie  nature  of  the  changes, 
which,  since  1 815,  have  taken  place  in  the  distribution  of  real 
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property,  and  shown  that  the  number  of  persons,  in  posses- 
sion of  landed  estates,  has  diminished  when  compared  with 
the  rest  of  the  population,  it  wonld  be  important  to  ascer- 
'  tain  what  has  taken  place  in  regard  to  movable  property. 
Here,  we  have  1)nt  a  single  source  of  information,  —  the 
number  of  deaths,  and  the  amonnt  of  declarations  of  suc- 
cession. If  we  had  the  exact  slate  of  these  for  a  sufficient 
number  of  years,  the  facts  would  be  easy  to  establish,  and 
their  correctness  would  not  be  questionable.  But  the  ad- 
ministration is  in  possession  of  but  one  return  of  the  decla- 
rations of  succession  anterior  to  the  year  1 S33,  that  of  1823, 
and  it  is  hazardous  to  pronounce  in  such  a  matter  upon  the 
basis  of  a  single  year.  There  are  reasons,  however,  which 
induce  us  to  regard  the  results  of  the  year  1823  as  a  faith- 
ful exponent  of  the  circumstances  of  the  epoch. 

The  relation  belween  the  number  of  deaths,  which  annu- 
ally take  place,  and  the  declarations  of  succession  to  which 
they  give  rise,  varies  only  in  periods  when  children  and 
poor  families  aref  ihe  peculiar  objects  of  the  attack  of  mortal 
disease.  In  such  times,  the  mortality  is  considerable,  and, 
as  among  the  persons  who  fall  victims  there  are,  compara- 
tively speaking,  few  proprietors,  the  number  of  declarations 
of  succession  falls  in  comparison  with  that  of  deaths.  The 
reverse  talti?s  place  in  periods  when  the  mortality  is  percep- 
fihly  lessr"  Now,  in  1823,  the  number  of  deaths  was  a  little 
less  than  in  the  preceding  years;  and  this  fact  would  be 
entitled  to  some  weight,  if  the  deaths  of  that  year  alone 
were  to  be  compared  with  the  declarations  of  succession  for 
the  same  year.  But  such  ought  not  to  be  the  mode  of  pro- 
ceeding. As  the  rights  of  mutation,  in  regard  to  hereditary 
transmission,  are  not  acquitted  until  six  months  after  the 
death  of  the  persons,  whose  goods  pass  into  new  hands,  the 
declaralious  of  succession  made  in  the  course  of  a  year  must 
be  compared,  not  with  the  deaths  for  the  same  year,  but 
with  the  deaths  to  which  they  really  refer,  that  is  to  say, 
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with  those  of  the  first  six  months  of  the  yaajr  mentionecl, 
and  tt\pse  of  the  last  six  months  of  the  preceding  year.  On 
(his  system,  the  deaths,  to  which  the  declsrations  of  suc- 
cession for  1823  correspond,  are  760,255  in  nnniber ;  and 
this  amount  is  enough  larger  than  the  aTCrage  of  the  six 
previous  years,  which  is  749,213,  to  leave  it  certain,  that 
the  declarations  of  succession,  in  1823,  cannot  have  exceed- 
ed, in  their  relation  to  the  deaths  which  preceded  them,  the 
average  of  the  epoch.  The  following  are  the  result*  pre- 
sented by  the  only  years  concerning  which  we  have  any 
information. 


Dralh.towhiohlha 

Relation  Iwlinn 

Tmt^ 

8i]ccn.iDn. 

declBimlion.  refer. 

Uw  precediDC  DDmbera. 

1823 

393,606 

760,255 

1  to  1.92 

1833 

408,772 

873,139 

1   lo  2.13 

1834 

404,784 

865,263 

■     1  to  2.13 

1835 

424,819 

867,220 

-    1  to  2.04 

1836 

407,477 

In  comparing  the  numbers  belonging  to  the  year  1823 
with  the  average  numbers  of  the  three  years,  1833,  1834, 
and  1835,  we  find  that  there  is  an  increase  of  fourteen  per  cent 
in  (be  number  of  deaths,  and  an  increase  of  less  than  five  per 
cent  only  in  the  number  of  declarations  of  snccirssion  ;  or, 
in  other  words,  that  of  1000  persons,  who  died  «[ilhin  the 
year  to  wliich  the  declarations  of  succession  fn  1823  belong, 
623  were  proprietors  of  movable  and  immovable  properly, 
and  that  of  1000  persons  who  died  between  the  first  of  July, 
1832  and  the  thirtieth  of  June,  1835,  there  were  only  477 
such  proprietors.  According  to  these  figures,  the  movement 
of  concentration  in  property  of  every  description  has  been 
such,  that  the  number  of  those  who  possess  the  disposition 
of  it,  though  it  has  increased  by  a  little  less  than  five  per 
cent,  has  diminished  by  four  and  one  half  per  ceot  com- 
pared with  the  rest  of  the  population. 
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In  order  to  effect  such  a  result,  it  is  necessary  that  mova- 
ble  wealth  should  be  much  more  concentrated,  in  propor- 
tion,  than  landed  property.  The  declaraiioas  of  succession, 
embracing  all  kinds  of  property,  except  goremment  securi- 
ties, and  (as  we  have  seen  by  the  movement  of  landed 
property,)  the  number  of  territorial  proprietors  having  di- 
minished only  twO-aad  one  half  per  cent  relatively  to  the 
whole  population,  it- is  to  the  particular  reduction  of  the 
number  of  movable  proprietors,  that  we  must  attribute  the 
change  which  has  reduced  the  number  of  persons  dying  in 
possession  of  movable  or  immovable  property  from  five 
hundred  and  twenty  to  four  hundred  and  soveuty-seven  in 
a  thousand. 

It  must  be  acknowledged,  however,  that  though  the  fig- 
ures we  have  made  use  of  are  exact ;  though  the  conclu- 
sions we  have  drawn  from  them  are  well  founded ;  and 
though  there  is  evidence,  that  movable  as  well  as  immova- 
ble property  is  shared  by  a  small  portion  of  the  whole  pop- 
ulation; we  do  not  believe  the  data  sufficiently  numerous, 
to  authorize  us  to  assign  to  the  movement,  which  has  taken 
place  since  1833,  an  extent  entirely  beyond  the  suspicion  of 
exaggeration.  The  three  years,  concerning  which  we  have 
positive  information,  and  of  which  we  have  taken  the 
average,  have  been  aSbcted,  in  regard  to  the  number  of 
deaths  which  they  present,  by  extraordinary  circumstances. 
Among  the  deaths,  to  which  the  declarations  of  succession 
correspond,  are  included  those  of  the  last  six  months  of  the 
year  1832,  in  which  the  ordinary  mortality  was  considera- 
bly augmented  by  the  prevarence  of  the  cholera;  and  the 
year  1834,  also,  was  equally  fatal.  To  these  causes,  in 
part,  is  undoubtedly  to  be  attributed  the  extraordinary  in- 
crease, which  we  find  in  the  number  of  deaths  exhibited 
by  the  three  years  ending  in  1635.  It  is  to  be  regretted, 
that  the  number  of  deaths  in  1836  is  not  yet  ascertained. 
We  know  that  in  the  course  of  the  year  there  were  407,477 
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declarations  of  succession  ;  aod  it  would  be  truly  gratifying 
to  be  able  to  determine,  by  the  aid  of  new  data,  how  much 
in  the  results  which  we  have  pointed  out  is  of  regular,  and 
how  much  of  accidental  occurrence. 

Let  us  inquire  now  what  change  has  been  produced  in 
the  amount  of  the  fortunes  distributed  among  the  classes 
invested  with  the  advantages  of  proper^.  Thanks  to  the 
progressive  discoveries  which  are  couslanily  adding  to , the 
productive  power  of  society,  and  to  tlwconstant  accumula- 
lioD  of  the  excess  of  revenue  over  eipendiiure,  wealth  has 
increased  in  France,  from  year  to  year ;  and,  as  private  for- 
tunes have  not  multiplied  in  the  same  ratio  as  the  popula- 
tion, they  must  of  course  have  more  and  more  increased  in 
amonnt. 

In  order  to  ascertain  the  truth  upon  this  point,  we  ought 
to  compare,  at  different  periods,  the  number  of  annual  de- 
clarations of  succession,  with  the  aggregatAof  the  values  of 
which  they  are  composed ;  but  herei  also,  the  information 
we  are  in  possession  of  leaves  much  to .  be  desired,  and 
allows  us  only  to  make  an  approximation  to  the  (ruth. 

In  fact,  before  the  year  1826,  the  returns  effected  by  the 
department  of  registration  have  not  been  classified  or  footed, 
except  in  mass,  and  their  progressive  increase  teaches  us 
but  a  single  fact,  which  is,  that,  like  other  values,  those 
which  have  given  rise  to  the  perception  of  rightsiQf  muta- 
tion by  death  have  increased  progressively  since  1826 ;  but, 
down  to  and  including  1836,  the  amount  of  tl|e  values 
transmitted  by  descent  or  tesiameni  has  been  declared  offi- 
cially, and  as  it  has  risen  from  1,346,711,516  francs,  the 
footing  of  1826,  to  1,560,320,825  francs,  the  footing  of 
1836,  there  is  no  doubt,  that  the  general  wealth  has  in> 
creased  in  the  same  proportion,  and  been  augmented  in 
eleven  years  nearly  sixteen  per  cent.  But  what  has  been 
the  influence  of  this  augmentation  of  the  general  wealth  on 
the  average  of  private  fortunes  t    To  estimate  it  with  pre- 
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cision,  we  stand  in  need  of  a  statement  of  the  declarations 
of  succession  of  1836;  but  we  can  0QI7  consult  that  of 
1823,  and  of  the  four  years  anterior  to  18^. 

However,  as  it  is  very  certain,  that  the  amount  of  iDova- 
ble  and  immorable  property,  transmitted  by  the  decease 
of  the  proprietors,  was  inferior  in  1823  to  the  amount  of  the 
same  property  in  1826;  and,  as  the  rale  of  increase,  com- 
mencing in  1826,  indicates  that  this  difference  cannot  be 
less  than  three  and  one  half,  or  four  percent,  we  shall  take 
for  a  comparison  vith  the  declarations  of  succession  for 
1823  the  amount  of  the  values  declared  in  1826.  Thus, 
instead  of  running  the  risk  of  exag^rating,  we  are  assured 
of  diminishing  the  results;  and  this  will  only  add  to  our 
confidence  in  them.  They  are  exhibited  in  the  following 
table. 


Ymh. 

ATerafe  nine  of  n 

1823 

3.419 

1833     . 

.       3.689 

1834 

3625 

1836      . 

.      3.647 

1836 

3.806 

The  increase  of  value  in  the  amount  of  successions,  be- 
tween 1823  and  1836,  proves  how  much,  in  attributing  to 
the  year  1823  the  footing  which  belongs  to  1826,  we  must 
have  weakened  the  differences  which  they  in  reahty  pre- 
sent Whatever  it  may  be,  it  remains  certain,  that  the 
successions  declared  have  increased  in  average  value  eleven 
and  one  half  per  cent  at  least,  and  this  fact  attests  that 
a  like  augmentation  has  been  realized  in  private  fortunes. 

Such  a  change  merits  great  attention.  If  the  classes  in 
possession  of  the  advantages  of  property  have  not  multi- 
plied at  the  same  rate  as  the  rest  of  the  commupiiy,  they 
have  nevertheless  increased  in  the  thirteen  years  anterior  to 
1836  a  little  more  than  four  per  cent ;  and  the  fortunes  dif- 

I     ,l,z<»i:,.,G00gIf 


1841.]  On  fA«  Division  of  Estates.  TtfT- 

fused  among  indivicluals,  instead  of  being  diminished  dur- 
ing the  same  period,  hare  increased  with  the  progressive 
adraDcemeDt  of  the  general  wealth,  eleven  and  one  half 
per  cent  at  least.  Nothing  can  shonr  more  conclusively, 
with  what  facility  the  rich  classes  not  only  preserve  the 
property  which  they  have  acquired,  but  also  draw  into  their 
hands  the  new  wealth  which  the  progress  of  order  and  of 
industry  are  continually  bringing  forth  and  diffusing. 

We  shall  here  terminate  an  investigation,  which  the 
want  of  authentic  documents  will  not  permit  us  to  carry 
further  without  the  risk  of  error.  All  that  can  be  added  is, 
that,  within  ten  years,  the  transfers  of  movable  property 
between  living  persons,  by  onerous  or  gratuitous  titles,  have 
augmented  in  importance  more  than  in  number.  But,  con- 
sidering the  impossibiUty  of  distinguishing  clearly,  and  of 
classifying  separately,  according  to  iheir  nature,  acts  of 
which  the  general  accounts  of  the  finances  give  but  a  sum- 
mary indication,  we  shall  not  hazard  any  atatemenis  con- 
cerning them  in  figures.  The  data,  which  we  have  em- 
ployed in  our  investigations,  have  been  used  with  all  the 
circumspection,  made  necessary  by  their  small  number ;  and 
we  now  proceed  to  sum  up  the  facts,  which  they  have  ena- 
bled us  to  establish. 

In  the  twenty  years  preceding  1836,  the  general- popula- 
tion of  France  has  increased  fourteen  per  cent,  aild,  as  in 
the  same  period,  the  quantity  of  landed  estates  has  in- 
creased only  eight  per  cent,  it  is  evident,  that  the  number 
of  proprietors,  instead  of  increasing  in  the  same  proportion 
as  the  rest  of  the  population,  has  diminished  proportionally 
two  and  one  half  per  cent ;  and  what  renders  the  fact  still 
more  significant  is,  that  the  great  number  of  manufactories 
and  houses  erected  in  1815  must  necessarily  have  multi- 
plied the  landed  estates,  as  well  as  furnished  new  and 
abundant  elements  of  immovable  property. 
In  the  second  place,  movable  property  has  become  still 
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more  cODCcDtrated  than  landed  property.  Judging  by  the 
comparative  rale  of  deaths  and  declarations  of  succession, 
the  proprietors  of  movable  and  immovable  property,  who, 
in  1823,  formed  five  hundred  and  twenty  thousandths  of  the 
whole  population,  constituted  no  more  than  four  hundred 
and  seventy-seven  thousandths  of  it,  twelve  years  after- 
wards. We  have  mentioned  the  reasons,  which  induce  us 
to  believe,  that  this  change,  however  marked  it  may  be, 
may  very  probably  be  in  fact  less  than  is  indicated  by  the 
figures. 

Finally,  while  the  general  wealth  of  France  has  increas- 
ed sixteen  per  cent  in  ten  years,  private  fortunes  have  in- 
creased at  the  rate  of  eleven  and  one  half  per  cent,  (o  the 
profit  of  a  class  of  proprietors,  who,  during  the  same  pe- 
riod, have  only  participated  at  the  rate  of  four  pei  cent  in 
the  development  of  the  whole  population,  while  the  latter 
has  increased  at  the  rate  of  seven  per  cent. 

Such  are  the  changes  which  have  taken  place  in  France 
in  the  distribution  and  situation  of  private  fortunes ;  and, 
80  far  from  having  led  to  more  equality  in  the  distribution 
of  properly,  testamentary  and  hereditary  divisions  have  left 
causes  of  inequality  remaining,  and  a  movement  of  concen- 
tration  bus  been  efifected. 

In  view  of  such  a  fact,  accomplished  in  presence  of  a 
system  of  inheritance,  the  most  conformed  to  rules  of  equi- 
ty, the  best  adapted  to  the  interests  of  the  popular  classes, 
the  most  favorable  to  the  diffusion  of  the  benefits  of  ease 
and  of  property,  it  is  impossible  not  to  recognize  the  power 
of  one  of  those  primordial  laws,  to  the  dominion  of  which 
societies  are  bound  to  subtnit  themselves,  and  the  course  of 
which  they  cannot  attempt  to  arrest  or  change,  without 
calling  upon  themselves  misfortunes  more  grievous  than 
those  which  they  pretend  to  avoid. 

If  experience  has  shown  that  those  institutions,  which 
add  to  the  activity  of  the  natiual  causes  of  the  inequality  of 
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wealth,  do  not  fail  (o  weaken  or  corrupt  (he  few,  and  to 
retain  the  masses  in  an  indigence  fniitrul  of  physical  suffer- 
ing, and  of  intellectual  and  moral  infirmities,  every  thing 
attests,  that  institutions  destined  to  impose  limits  to  (he 
accumulation  of  private  fortunes,  or  restrictioiiB  upon  their 
hereditary  transmission,  would  be  still  moreiiijurjoiis.  In 
depriving  individuals  of  the  liberty  of  elevating  themselves 
as  high,  as  the  faculties  with  which  they  are  endowed  will 
permit  them,  or  of  the  right  (o  prepare  and  assure  to  their 
children  the  best  possible  future,  (hey  would  weaken  or 
destroy  the  only  motives  which  impress  upon  labor  the 
utmost  energy  of  which  it  is  susceptible.  The  most  capable 
men  would  stop  at  a  given  point  of  fortune,  as  soon  as  they 
bad  attained  it ;  and  society,  deprived  of  the  impulse  which 
they  communicate,  would  not  be  slow  to  decline  and  go 
backwards.  Nothing,  indeed,  is  better  proved,  than  the 
principle,  that  all  ameliorations  of  the  social  stale  tfre  dtie 
to  the  inequalities  in  the  distribution  of  wealth.  It  is  this 
inequality,  which,  by  assuring  to  one  portion  of  the  com- 
munity the  ease  and  leisure  indispensable  lo  mental  culture, 
gives  opportunity  to  the  arts  and  sciences  to  flourish  for 
the  good  of  humanity;  and  every  thing,  which  should 
staud  in  the  way  of  its  operation,  would  confined  -extin- 
guish the  source  of  those  lights,  oi  which  socwtfes  have 
need,  in  order  to  extend  progressively  their  empire  over 
external  objects,  and  to  continue  to  increase  in  well-being 
and  in  dignity. 

It  is  certainly  to  be  regretted,  that  the  part  of  each  indi- 
vidual in  the  goods  of  this  world  is  not  more  ample,  and 
that  so  much  affliction  and  misery  still  subsist  in  the  bosom 
of  the  most  flourishing  societies.  But  let  us  look  back  to 
the  point  of  departure;  let  us  recollect  how  destitute  were 
the  generations  that  first  lived  hero  below;  and  we  shall 
acknowledge,  that  if  civilization,  as  it  advances,  distributes 
with  an  unequal  hand  the  wealth  which  it  produces  and 
multiplies,  it  does  so  without  takiug  anything  away  from 
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those  whom  it  treats  with  the  least  degree  of  favor.  Even 
the  day  laborera,  in  those  countrifs  where  its  gifts  are  dif- 
fused, are  better  provided  for  than  the  richer  members  of 
comm unities  yet  uncivilized ;  and,  where  the  wisdom  of  the 
laws  sufficieiitly  guaranties  the  security  of  property  and 
persons,  the  continued  development  of  arts  and  industry  as- 
sures them  a  reward  for  their  labor,  which,  as  it  increases, 
tends  more  and  more  to  free  them  from  the  evils  of  indi- 
gence. The  number  of  laborers  then  is  of  little  importance ; 
for  if  it  increases,  wealth  increases  still  more  rapidly,  and 
its  accumulation  brings  them  new  aad  larger  means  of  en- 
joyment. 

Such  is  the  prc^;ress  of  things  in  all  countries  which  are 
in  a  prosperous  condilion.  In  France,  within  thirty  years, 
the  population  has  increased  eight  per  cent;  but  wealth 
has  increased  man  than  sixteen  per  cent;  and  if  the  classes 
in  possession  of  the  advantages  of  property  have  seen  their 
fortunes  augmented,  those  which  subsist  upon  daily  wages 
ha(e  seen  the  stock  which  rewards  their  labors  accumulate 
with  more  rapidity  than  the  number  of  hands  destined  to 
share  in  it. 

In  these  reflections,  nothing  has  been  dictated  by  a  spirit 
of  inconsiderate  optimism.  They  would  be  going  against 
their  own  end,  if  they  could  tend  to  weaken  the  solicitude 
which  is  so  justly  due  to  the  poorer  classes,  or  restrain  the 
sacrifices  destined  to  afford  them,  in  the  benefits  of  educa- 
tion, new  elements  of  ease  and  of  inlellectnal  and  moral  ele- 
vation :  but  there  are  some  social  facts  which  are  the  work 
of  a  wisdom  superior  to  ours ;  aud  when  the  laws  of  succes- 
sion in  any  country  do  not  sanction  any  privilege  of  prop- 
erty ;  when  they  leave  to  each  one  the  liberty  to  go  as  far 
as  his  faculties  will  permit  him;  when  they  give  to  the 
rights  of  succession  no  other  limits  than  the  degrees  of  rela- 
tionship ;  it  is  to  be  presumed  that  they  are  irreproachable, 
and  that  the  results  which  they  produce  are,  for  the  time, 
at  least,  the  most  cooforDiable  to  tht  true  interests  of  all^ 
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ART.  T.  — SKETCH  OF  SIR  WILLIAM  BOLLAND. 

[Abrid^d  rrom  the  Law  Magaiint,  fot  Febnwiy,  1841.] 

SiK  William  Bolland,  the  eldest  son  of  William  Bolland, 
of  London,  merchnnl,  was  born  in  1773.  He  was  educa- 
ted at  Reading,  under  the  late  Dr.  Valpjr,  at  the  same  school 
vhich  boasts  the  honor  of  having  sent  forth  Mr.  Serjeant 
Talfourd,  another  and  one  of  the  most  distinguished  of  that 
class  of  lawyers  of  which  the  profession  has  most  reason  1o 
be  proud.  He  left  Reading  school  for  Trinity  college,  Cam- 
bridge, at  the  usual  age  for  entering  the  University.  He 
here  formed  a  friendship  with  lord  Lyndhurst,  (then  Mr. 
Copley,)  which  remained  unbroken  till  his  death.  They 
look  their  degrees  about  the  same  time,  (1794,)  and  appear 
to  have  been,  in  the  strictest  sense  of  the  word,  cotempora- 
ries ;  but  their  ambition  was  of  a  different  order. 

The  inn  of  court  of  which  he  became  a  member  with  a 
view  to  the  bar,  was  the  Middle  Temple.  His  instructor  in 
the  noble  science,  (as  Coke  truly  terms  it,)  of  special  plead- 
ing, was  the  lale  Mr.  Justice  Holroyd;  and  it  is  to  be  pre- 
sumed that  he  devoted  more  than  cursory  attention  to  it,  as 
he  subsequently  practised  for  some  years  betow  the  bar.  He 
was  not  calledltill  Easter  Term,  1801.'  He  joined  the  home 
circuit,  and  attended  the  Kent  sessions,  as  well  as  those  for 
London  and  Middlesex,  end  the  metropolitan  criminal  courts. 
In  all  of  these,  no  doubt  aided  by  his  father's  connections, 
he  soon  obtained  extensive  practice,  and  on  Mr.  Knowlys's 
appointment  to  the  office  of  recorder,  he  succeeded  that  gen- 
tleman as  one  of  the  city  common  pleaders.  He  retained 
this  situation  until  he  was  raised  to  the  bench,  when  he  was 
aucceeded  by  Mr.  Russell  Gurney. 

'  Wfl  iiiTwUbljr  refer  for  dalu  to  that  TsijnMfal  book,  Whiilitw'sSfiiopiii 
of  tbtBu. 
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Sir  William  Bolland  was  a  good,  though  not  a  deeply- 
read,  lavyer,  and  a  sensible,  well-iuformed,  judicious  and 
gentlemanly  advocate. 

He  was  made  a  baron  of  (he  exchequer  in  Michaelmas 
term,  1829,  his  friend  lord  Lyiidhurst  being  then  lord  chan- 
cellor. Some  doubts  were  certainly  entertained  al  the  time 
as  to  the  propriety  of  this  appointment,  and  we  ourselves 
were  amongst  the  cavillers;  bnt  we  were  wrong.  Lord  Lynd- 
hurst  knew  his  man :  it  was  not  a  mere  private  preference, 
but  a  deliberate  conviction  of  the  fiuess  of  the  candidate, 
that  influenced  his  decision  ;  and  it  is  allowed  on  all  hands 
that  the  late  baron's  sound  sense,  knowledge  of  the  world, 
and  liberal,  upright,  manly  tone  of  mind,  more  than  com- 
pensated for  any  comparative  deficiency  in  legal  attainments. 
He  turned  out  a  respectable  judge  in  civil  business,  and  a 
very  good  one  in  criminal  cases.  The  slowness,  which  might 
occasionally  have  been  charged  against  him,  was  solely 
owing  to  his  conscientiousness. 

His  fondness  for  rare  and  curious  books  began  very  early 
in  life,  grew  with  his  growth  and  strengthened  with  hia 
strength.  At  one  time  he  was  quite  enthusiastic  in  the  pur- 
suit; and  the  sum  produced  by  the  sale  of  his  hbrary, 
(exceeding  £3000j)  bears  ample  testimony  to  his  munifi- 
cence  and  judgment  in  this  particular.  It  is  not  the  least 
remarkable  circumstance  of  his  career  that  his  descendants 
are  entitled  to  inscribe  upon  his  tombstone:  "Here  lies  Ae 
founder  of  the  Roxburgh  Club."  It  took  its'rise  at  a  dinner 
party  at  his  house.  He  had  also  amassed  a  valuable  collec- 
tion of  coins. 

He  married  (in  1610)  his  first  cousin,  Elizabeth,  daughter 
of  Mr.  John  Bolland,  merchant,  a  lady  of  great  personal 
attractions,  by  whom  he  has  left  three  sons  and  two  daugh- 
ters. Sir  William  Bolland  retired  from  the  bench  on  account 
of  ill  health  in  January,  1839,  and  died  in  May,  1840. 
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[Bj  J.  Lom*  TaLXAurr,  Jot.  Ub.  Dr.  or  GoettiDgen  Unit.,  Pr^bMot  in 
Union  College,  New  York.] 

Introduction. 
In  ereiy  human  society  the  law  must  govern,  and  must 
control  the  arbitrary  will  of  the  individual ;  nothing,  then, 
can  more  nearly  interest  every  member  of  society  than  a 
consideration  of  this  law,  its  nature,  and  such  amend- 
ments as  in  the  course  of  time  may  be  found  necessary  to 
adapt  it  to  the  change  of  circumstances.  It  will  be  the  ob- 
ject of  this  essay  to  examine  the  advantages  of  the  adop- 
tion of  a  code,  or  in  other  words,  of  the  reduction  of  the 
law  into  a  system. 

To  a  full  exhibition  of  this  subject,  it  will  be  necessary 
at  the  outset,  to  explain  what  we  imderstand  by  law,  and 
what  by  code. 

The  term  code,  we  understand  to  meaa  a  system  of  law, 
and  would  not  apply  it  to  those  collections  of  the  laws  of  a 
country,  which  have  been  made  without  regard  to  order,  and 
are  a  mere  succession  of  volumes  without  plan. 

By  system,  we  mean  the  harmonious  arrangementof  any 
niimber  of  parts,  which  appear  in  their  full  bearing  and  im- 
portance only  when  considered  as  a  whole.  In  this  sense, 
we  speak  of  the  system  of  the  heavens,  the  human  system, 
and  others.  A  system  of  law,  accordingly,  is  nothing  bat 
the  form  to  which  its  various  parts  may  be  reduced,  and 
which  is  pervaded  by  a  rational  principle.  We  must  con- 
sider whether  the  nature  of  law  is  s.uch  as  will  admit  of 
this  form,  and  what  in  that  case  will  be  the  best  arrange- 
ment for  rendering  it  more  easy  of  comprehension,  appUca- 
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lion,  aod  ^nu^dmeDt,  as  circumstances  may  require.  For 
as  the  hiunan  indy,  which  is  a  form  in  which  man's  phy- 
sical existence  ia  manifested,  is  of  essential  importance  to 
the  operations  of  the  soul  withint  ^t  in  ^  similar  way,  the 
form  in  which  law  is  contained  is  of  essential  importance 
to  the  efficiency  of  its  animating  principle. 

The  small  number  of  statutes  existing  in  the  early  his- 
tory  of  our  race,  made  it  easy  to  retain  them  in  the  minds 
of  the  whole  people,  and  they  consequently  had  little  occa- 
sion to  regard  the  form  in  which  they  were  embodied  :  but, 
in  course  of  time,  the  addition  of  many  thousands  of  new 
statutes  was  required,  to  meet  the  wants  arising  from  the 
complications  of  society ;  and  it  is  an  object,  now,  of  ex- 
treme consequence,  to  discover  the  best  and  simplest  liiode 
in  which  these  laws  may  be  arranged.  If  it  were  not  pos- 
sible to  systematize  law,  it  would  not  deserve  the  appella- 
tion of  a  science^ 

If,  with  a  view  to  such  an  arrangement,  we  consider  the 
present  state  ofjaw  in  this  country,  we  see  a  confused  mass 
of  materials,  cortainly  of  very  great  value,  but  whose  prac- 
tical uiility-i94nuch  diminished  by  the  incongruous  manner 
in  which  they  have  been  heaped  together.  We  must  re- 
member that  this  law  is  of  English  origin,  and  was  intro- 
duced  here  when  the  states  were  colonies  of  Great  Britain, 
and  that  it  has  assumed  its  present  condition  during  the 
lapse  o(  ages,  and  through  different  degrees  of  civilization ; 
we  find,  therefore,  when  viewing  it  in  relation  to  our  pre- 
sent circumstances,  much  crudeness  and  an  almost  total 
want  of  system,  so  that  it  does  not  readily  present  the  means 
of  gradual  amelioration.  In  this  country,  too,  the  previous 
complication  has-been  much  increased  by  the  addition,  on 
the  part  of  the  various  legislatures,  of  frequent  supplements. 

As  my  purpose,  however,  is  not  to  censure,  I  have  already 
said  enough  of  this,  and  refer  for  ample  proof  of  what  has 
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been  so^ested,  to  fuller  expositions  of  thS--part  of  legal 
science.* 

This  evil  has  been  of  late  freqtienlly  -exposed,  and  its  ef- 
fects have  been  oAen  felt  in  the  common  intercourse  of  life. 
It  is  now,  therefore,  a  question  of  urgent  importance  to  find 
the  proper  remedy  for  a  disorder,  which  time  is  rapidly  in- 
creasing. 

To  investigate  and  criticise  the  many  methods  proposed 
for  this  purpose,  would  lead  me  far  beyond  the  limits  of  a 
periodical.  In  future,  should  circumstances  justify  it,  it 
will  afford  me  pleasure  to  pursue  this  part  of  my  subject, 
which  shall  comprise  a  portion  of  the  substance  of  two  es- 
says, which  I  have  heretofore  written  with  especial  refer- 
ence to  Germany.*  Indeed,  some  of  the  leading  ideas  of 
the  present  essay  are  a  republication  of  parts  of  one  of  them. 

Of  the  nature  of  law  m  getUraL 

Let  us  attempt  to  understand  the  naturatand  meaning.of 
all  that  is  comprehended  in  the  term  law ;  4a.r  it  is  obvious 
that  we  cannot  hope  to  arrange  any  materiata  according  to 
their  respective  natural  characteristics,  wiihout.J)eing  pre- 
viously acquainted  with  their  nature.  The  success,  there- 
fore, of  the  present  essay,  will  mainly  depend  upon  our 
satisfactorily  ascertaining  this  point. 

>  Sm  lord  Btoon'a  Law  TraeU,  London,  I74I,  putienlu'ly  hi*  "  propotitioD 
for  compiliDg  uid  uiwDding  the  law* ;"  ••  Offpr  of  ■  difpit  of  the  lua  i" 
"Ordinance*  in  chincer; ,  for  the  beUer  adminiatxatian  of  juitiee  incoarU  of 
chancerj ;  "  Sir  W.  BlaclutODe'i  diaconrae  OD  the  aludy  of  tha  law,  p.  27  ; 
BroDgbam'a  apeecbea,  p.  6t)9 ;  SotnpaoD  on  codea  and  tbe  common  Uw,  Wash> 
in^n,  1826,  Vol.  L  p.  SO )  Hoffinan'a  coune  of  legal  atody,  Baltimore,  1836, 
VoL  II.  p.  674. 

■  "Amendment  of  the  lawin  the  atateaof  Gemuuir,  (Veber  Veibeaserung  . 
dea  Rcehtatuatandea  in  den  Deataebeo  Stadlen,)  Beclio,  1835,"  and  "  De 
longa  conntetudine,"  Hannonr,  liOSi  written,  when  the  anthor  lectured  on 
law,  in  the  UnlTerait;  of  Goettingen. 
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The  definition  of  the  word  law  has  always  been  consid- 
ered one  of  the  most  difficult  in  the  whole  range  of  scien- 
tific terms,  and  we  need  not  be  surprised  at  the  hesitation 
with  which  the  question  would  be  frequently  met :  "  What 
is  law?"  It  is  certainly  possible  for  a  practical  lawyer 
to  pass  very  well  with  only  a  familiar  knowledge  of  busi- 
ness details,  and  without  ever  having  acquired  one  idea 
of  the  general  nature  of  law ;  but  it  cannot  be  denied  that 
the  direction  of  the  present  time  renders  it  daily  more  im- 
perative on  all  thinking  lawyers  and  statesmen,  to  raise 
themselves  above  the  incongruous  mass  of  rules  and  stat- 
utes, and  to  endeavor  to  ascertain  clearly  the  leading  prin- 
ciples. 

Let  us  introduce  the  philosophical  explanation  by  a  brief 
consideration  of  some  opinions  of  eminent  men;  for  such  a 
comparison  of  different  views  will  serve  to  secure  us  against 
contracted  or  prejudiced  opinions.  As  we  are  fortunate 
enough  to  have  within  easy  reach  whatever  past  generations 
have  accumulated  of  wisdom,  we  ought  not  to  neglect  con- 
sulting it,  in  determining  questions  of  such  vast  importance. 

From  the  period  when  the  philosophy  of  Greece  had  at- 
tained ita-greatest  splendor,  we  may  see  a  constant  conflict 
about  tho-different  ideas  of  law ;  and  this,  sustained  through 
every  succeeding  age,  has  continued  to  our  own  time.  The 
opinions  on  this  subject,  though  numerous,  may  be  classed 
underij^o- gfoat  divisions  ;  each  of  which  is  distinguished 
by  a  pre^minating  character,  and  each  entirety  different 
from  the  other. 

On  the  one  hand,  it  is  contended  that  there  is  nothing 
absolute  or  essential  in  the  idea  of  law ;  but  that  it  is  a 
mere  texture  of  all  the  external  restrictions,  which,  like  the 
meshes  of  a  net,  confine  the  members  of  society.  Tliese 
restrictions  were  supposed  to  have  been  entirely  casual,  just 
as  any  irregular  force  might  have  directed.  In  this  view, 
consequently,  law  is  but  an  empty  shape:  in  essence,  no- 
thing, —  in  outward  form,  coercion. 
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With  a  few  slight  differences  of  opinion,  the  sophists  may 
be  ranged  upon  ihia  side.  Of  these,  Thrasymaohus  nnain- 
tained  that  "  might  makes  right,"  or  "  that  law  ia  the  result 
of  force,"  and  that "  wherever  is  the  power,  there  whatever 
takes  place,  is  lawful ;  and  whatever  is  lawful,  will  take 
place."  Thus  it  might  easily  occur  that  one  and  the  same 
thing  should  be  both  right  and  wrong  at  once ;  and  thus 
morality  and  law  would  be  reduced  to  a  chimera.  These 
ancient  dogmas  have  been  revived  in  our  days  by  Hobbes,' 
Spinoza,'  Hume,*  Haller,*  Hugo,*  Thomasius,*  Kant,'  and 
Fichie.* 

On  the  other  hand,  the  opinion  that  law  has  a  foundation 
in  reason  has,  with  little  'differences,  been  maintained  by 
Socrates,  and  his  two  disciples,  Xenophon  and  Plato.  The 
two  last  differed  somewhat  in  detail,  Xenophon,  in  his 
Cyropsedia,  representing  law  as  the  useful,  the  expedient, 
the  prudent,  (an  opinion  very  similar  to  that  of  Bentham,) 
whilst  Plato,'  in  the  first  two  books  of  the  "Republic," 
considers  law  as  the  ideal  good.  Both,  however,  as  well  as 
Aristotle,"*  maintain,  that  the  moral  is  an  essential  element 
of  law. 

This  latter  view  received  its  clearest  esposit^tt  and  most 
efficient  support  from  the  introduction  of  the  equitable  end 

*  Hi*  woiln,  p.  596,  and  pBrtnnltTly  ■•  Ds  cive." 

■  Tncutua  tbeotogieo  polltieiu,  ace.  I :  TTrctatni  political.         '_ 

*  EfWji,  pMticuUri;  that  "  on  hamut  nature."  %, ' 

*  Tha  natotation  oT  the  acienM  of  goretciment ;  (ReataBiatvon  dei  fltadti- 
witnaehaft.) 

*  CompeDdiam  of  natmal  law,  (Lehrbnch  dea  Natnrraehta.) 

*  FaDdaiDCDtam  jorii  nataiB  et  gentintn,  1T05. 

">  Tbs  eternal  peace,  (Znni  ewigen  Fneden,  1796 ;)  and  "  the  elementa  of 
Ae  leirncie  of  law,  examined  in  relation  to  nietaphjaiu;  (Hetaphyaiaohe 
ABftngagninde  der  Rechtatefare,  1797.) 

■  Tbe  fuOBdaUon  of  natural  law ;  (Or«ndI«g«  dea  Natorrecbti,  1796.) 

*  De  TcpnUicB,  libr.  10;  Da  legibna,  libr.  19;  Politicoa  ain  de  ttgaa. 
>*  PUMiMram,  lib.  8.  (EComiai.  lib.  S. 
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charitable  principles  of  Christianity,  which  necessariljr  ex- 
tended its  influence  over  morality  and  law.  The  christian 
idea  of  the  dignity  of  the  individual  before  God,  introduced 
also  into  ihe  lav  the  recognition  of  the  rights  and  dignity 
of  the  individual.  This  influence  may  be  remarked  in  the 
criminal  law,  in  the  mitigation  of  punishment;  in  the  law 
of  nations,  in  the  milder  treatment  of  prisoners  of  war,  etc. 
Thus  it  will  be  seen  that  law  gradually  gave  its  assent  to 
some  of  the  most  eminent  principles  of  Christianity.  It  is 
upon  individuals,  and  not  upon  states,  that  Christianity  has 
acted.  Stales  may  be  free  without  Christianity,  but  indi- 
viduals cannot.'     It  has,  by  rendering  the  stata  of  man 

■  Thia  Kligioos  inSnence,  usUted  bj  the  more  extended  intelligence  of 
modem  timea,  hu  produced  that  retioail  freedoai  of  the  individuBl  which  ii  K 
Blriking  chamclerislic  of  our  »ge.  Tbi»  freedom  consist*  in  man'a  being  gov- 
erned by  reuonand  conscience,  und  not  by  compulsory  ind  irregular  iaflu. 
encea,  whether  by  bia  own  paaaioni  or  from  external  force.  The  only  mode  of 
eitimatiog  mon't  real  freedom  ia  the  compariaoD  of  his  actions  with  the  law 
of  reason ;  or,  u  Cowper  aajs, 

"  He  ii  the  freeman  whom  the  tmlh  makei  {tee, 
And  all  are  ilarea  beside." 
Such  a  freedom  being  dependent  only  on  the  law  of  reason  requires  of  course 
no  special  farm  of  government,  whether  republican,  monarchical,  or  inj 
other,  foriti<M|joyn)ent,  bnt  only  a  ligbtadminislrationof  tbe  law  of  the  load. 
It  is  not  therponnr  of  authority  that  abridges  freedom  and  weighs  nnjasUj ; 
it  is  the  arbiirory  exercise  of  power  ;  its  being  made  to  conquer  right  and 
leaaon.  The  fieedom  of  the  citizen,  in  the  ancient  republics  of  Greece  and  of 
Rome,  was  nothing  more  than  the  sum  of  the  privileges  which  he  enjoyed  at 
the  ex{iense  of  itaTes  and  barboriaDs  without  namber;  he  himself  was  any- 
thing Jiul  free,  being  in  erery  respect  aabject  to  the  uncontrolled  anthority  of 
the  people;  the  individual  was  counted  as  nolhisg,  when  conBicting  with  the 
famous  "  SbIus  publica,"  or  geneial  interest.  Neither  were  Greece  and  Rome, 
even  in  Iheir  best  estate,  adorned  by  citizens  who  could  claim  any  other  title 
than  that  of  Greek  and  Roman  citiien*,  the  idea  and  Ulle  of  citiieQ  of  tbe 
world  being  then  utterly  unknown  among  tboae  nations.  Tbej  looked  upon 
■tl  other  portions  of  the  globe,  than  their  own  country,  as  barbarous ;  and 
conid  not  form  n  conception  of  any  other  kind  of  freedom,  than  that  which 
was  poisesaed  in  Athens  or  in  Rome,  and  which  they  shared  reluctantly  with 
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more  civilized,  made  it  more  peaceful  and  consequently 
more  lawful.* 

This  latter  view  was  further  sustKiaed  by  the  spirit  of  the 
Roman  law.  This  law  has  exhibited  such  a  fund  of  rea- 
son in  its  unequaled  development  of  the  most  intricate  re- 
lations, particularly  in  those.of  property,  and  of  contracts, 
that  from  its  character  iu  this  respect,  more  justly  than  from 
itsregard  to  the  freedom  of  the  individual  which  it  exhibits,  it 
has  acquired  the  title  of  "Written  Reason"  {ratio  scripta). 
It  has,  to  a  great  extent,  practically  realized  all  that  the 
most  distinguished  philosophers  of  the  second  party  have 
ascribed  to  their  ideal  of  law.  It  has,  consequently,  by  a 
development  of  the  true  principles  of  reason  become  an  es- 
sential part  of  the  law  of  all  ages  and  nations.  Christianity 
had,  previous  to  its  last  compilation,  exercised  much  influ- 
ence on  the  Roman  law. 

Lastly,  the  nature  of  law  according  to  this  view,  has  been 

The  [n«Miit  eiTilued  Otlx*  of  tike  wotld  hara  no  nioh  citiieni,  indMd,  u 
Ibtiiwd  the  lUtioDi  of  uitiqnU]^,  bnt  h&Te,  iuleul,  thit  nniTsmt,  iadiTidud 
freedoni,  whoae  fbondBtion  liea  id  reuQD  aod  uilelllgence.  Tlw  privileged 
freedom  of  iDtiquitj,  of  coane,  loat  Tslue  bj  becoming  Gomman,  and  sunk 
to  utter  wcnthlemieia,  wben,  on  the  lUl  of  the  Roown  empire,  it  oe&aed  lo  tie 
■  priTilege,  by  being  diSiued  unong  all  nation!.  Tbe  iimdi  in  plpieliiii  fii  i 
dom,  OD  the  other  hand,  beeomei  mora  preeiona  with  the  iiMMaie«£Damben 
and  of  kno* ledge  of  Ihoee  who  are  admitted  lo  it. 

'  Some  philoaopheri,  aa  Hobbes,  leaaoDiog  &om  the  recorda  of  hiitory,  think 
that  war  of  all  againit  all,  ia  the  natural  atate  of  man ;  andotbera  have  arrived 
at  the  aame  concloaion  by  obaerratioa  of  tbe  unoiTiiiiBd  character.  In  thia 
tbe;  appear  to  mialake.  War  ia  eerlaiuly  the  natural  conaequeDCS  of  faarba- 
riam,  nbeo,  for  want  of  belter  a^umrnta,  fiata  or  clubt  are  oaed,  aa  we  dailj 
Ko  among  tbe  Doedocated  of  oar  own  citiei.  Among  them,  the  criterion  of 
tank  and  honor  ii  the  degree  of  tbe  development  of  the  body  only,  Bnt  the 
oatnral  stale  of  man  ia  that  in  which  all  hia  power*  are  developed,  aa  well  of 
mind  aa  of  body,  and  in  which  he  ia  governed  by  the  diclalea  of  reaaon.  Thia 
atate  certainly  cannot  be  aaid  to  be  artiGciat,  for  whoever  woold  aay  that, 
would  declare  our  reaaon  to  be  artificial,  and  out  bodiee  tbe  only  part  to  be 
cultivated. 
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expounded  by  Blackstone-,'  Hooker,'  Grotius,'  Montesquieu,* 
Jean  Jacques  Rousseau,*  Leibnitz,*  Hegel,^  Krause,*  Wolf,* 
Hoffman,"  and  others. 

This  second  view  of  the  law,  I  hold  to  be  the  true  one, 
and  I  shall  now  proceed  to  unfold,  and  explain  my  own 
opinioo.  It  might  be  inferred,  that  the  foundation  of  law 
must  be  laid  in  an  innate  faculty  of  man's  soul,  and  conse- 
quently one  common  to  all  men,  from  the  fact  that  all  na- 
tions have  been  known  to  possess  certain  invariable  or 
surprisingly  similar  laws  and  institutions,  whilst  the  indi- 
vidual laws  of  each  have  no  connection  with  one  another 
and  seem  to  have  sprung  from  local  and  other  incidental 
causes.  We  may  derive  a  further  support  of  the  inference, 
that  there  is  this  common  principle,  from  the  unanimity  in 
the  answers  given  by  individuals  even  of  the  most  different 
nations  who  may  not  have  made  a  study  of  the  law,  to 
questions  relating  purely  to  justice  and  injustice.  This 
unanimity  will  be  found  to  hold  to  a  greater  and  even  sur- 
prising extent  in  yoimg  persons  whose  answers  will  gener- 
ally be  simply  guided  by  the  dictates  of  reason  and  con- 
science. 

All  those  great  questions  which  relate  to  man  as  such,  as  a 
being  responsible  to  a  superior,  and  as  a  member  of  society, 

'  Antljni  of  Um  kwi  of  Engttnd,  cb.  I. 

■  Eocltwutiul  Polity  book  1. 
>  De  jora  belli  et  p«cm,  lib.  3. 

*  De  r  eipnt  tie*  low,  livie  1. 

*  Da  conUst  aociU  oa  prlooipef  da  droit  pcJillqae. 

■  NoT>  HeUiodiu  diaoenda  dooeodmqne  juriaprudeatua  ex  titi*  didactiOB 
piiDei|ri<> ID  parte  Kenan)i{irBiDuw>;ezperwaiiniiae  lace;  Cam  pnslatiatw 
C.  L.  B.  d>  Wolf.  Lipi.  «t  Hilos  1748 ;  Priooipia  phUonphi* ;  Codes  jutn 
geBtiam  diplooMticas. 

'  Philowpbj  of  Uie  I&w,  p.  34,  63,  etc. 

*  PhihMophy  or  tlie  Uw,  put  I,  ch.  1. 

*  Natural  law,  1740.  ' 

••  Coune  of  legal  atudy,  toI.  I.  proem. 
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will  be  rednced  by  the  clear  and  unprejudiced  minds  of 
youth  to  the  pureat  moral  standard,  and  will  he  answered 
in  a  beautiful  and  unanimous  accordance  with  the  influence 
of  truth.  Truth,  at  that  age,  receires  from  the  still  candid 
mind  an  entire  and,  as  it  were,  instructive  veneration  and 
adoption,  and  occasions  an  instantaneous  repugnance  to  the 
distorlioD  of  its  own  eternal  principle.  It  is  then  apparent 
that  morality  and  law  are  really  but  one  priociple  in  essence, 
,  though  different  in  form  and  application ;  since  both  lie  in 
the  reasonable  nature  of  man,  both  decide  between  right 
and  wrong  in  action. 

For  a  still  further  proof  of  this  latter  opinion,  we  lum  to 
a  consideraticMi  of  the  lav  of  nations,  which  is  based  upon 
a  number  of  general  principles,  which  all  civilized  nations 
have  harmoniously  regarded  as  reasonable  and  necessary 
for  the  welfare  of  all,  and  hare  consequently  declared  to  be 
binding  upon  all. 

Another  proof  of  this  opinion  is  the  destiny  and  ultimate 
Old  of  man.  lo  this  earthly  state  fais  end  and  destiny  are, 
as  we  know,  so  to  shape  his  course,  as  perfectly  to  develope 
his  entire  being  in  all  its  relations  to  the  Creator,  to  himself 
and  to  the  world  about  him.  The  development  of  the  rea- 
sonable and  moral  nature  being  thus  the  object  of  man's 
existence  it  will  be  necessary  for  the  laws  under  which  this 
object  is  to  be  effected,  to  be  laws  derived  from  his  reason 
aad  moral  sense.  Consequently  it  is  not  the  power,  but  the 
unreasonableness  of  a  law,  which  makes  it  weigh  heavily 
upon  human  nature.  . 

Prom  what  has  been  said  we  may  infer  that  the  soureaof 
law  is  in  the  ideal.  We  may  dejint  law  as  the  result  of 
reason  applied  to  the  external  afl^ira  of  man ;  when  applied 
to  the  internal  affairs,  it  is  called  morality. 

Law  being  therefore  so  immediately  dependent  upon  rea- 
son, it  will  bb  necessary  to  make  a  few  Teanika  upm  the 
Datura  tA  the  latter. 
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Reason  is  nothing  but  a  system  of  harmonious  rules  con- 
trolliag  the  power  of  thinking  correctly,  which  seems  to  be 
subject  to  one  supreme  rule,  for  wilhout  such  there  would 
be  no  order.  What  then  is  rule?  Rule  is  that  constant 
and  invariable  form  according  to  which  every  thing  appar- 
ently irregular  moves  and  is  concordant.  There  is,  as  was 
remarked  above,  something  ever  constant  in  the  reasonable 
thoughts  of  the  human  race  in  all  ages,  times  and  countries, 
which  seems  to  indicate  a  supreme  rule,  which  is  the  centre 
of  that  system  of  controlling  rules  of  the  mind,  and  was 
originated  in  onr  souls  by  God,  as  the  infinitely  and  abso- 
lutely rational  and  just  being. 

The  power  of  thinking,  of  which  we  have  spoken,  is  not 
itself  any  rule  capable  of  definition  by  words,  but  a  faculty 
under  the  direction  of  the  rules  of  reason,  ever  ready  to 
decide  the  varioas  questions  submitted  to  its  jurisdiction. 

It  cannot  be-justly  supposed  that  moral  beings,  on  ac- 
count of  the  freedom  of  their  will,  were  not  governed  by 
rules  of  absolute  accuracy ;  for  the  partial  reduction  of  the 
niental  processes  to  orderly  and  accurate  systems,  as  we  see 
in  logic,  &c.,  indicates  that  the  laws  of  the  moral  nature  are 
as  absolute  and  as  invariable  as  those  of  the  physical  world. 
And  consequently  one  of  the  most  eminent  intellectual  phi- 
losophers of  the  day,  professor  Herbart,  of  Goettingen,  in 
his  Psychology,  has  attempted  to  reduce  mental  philosophy 
to  a  system  of  mathematical  principles ;  such  as  we  trace 
in  astronomy,  chemistry,  physics,  and  in  general  in  all  the 
departments  of  nature,  which  seem  absolutely  to  govern  the 
material  world ;  the  laws,  as  far  as  we  perceive  them,  in 
which  the  government  of  the  divinity  exhibits  itself  in  the 
latter  being  mathematical  laws.  Thus  the  natural  sciences 
appear  to  be  mathematics  in  application. 

It  seems  then  that  the  eternal  principle  which  orders  all 
things  in  the  world  is  the  same  which  is  found  to  pervade 
and  direct  the  very  being  and  essmce  of  man.    It  is  called 
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in  that  •form  reason,  aod  is  seen  to  incline  the  actions  of 
mankind  to  a  general  conformity  to  its  own  rnles ;  and  in 
this  case  we  have  termed  it  lav.  Law,  therefore,  appears, 
in  the  abstract,  as  the  image,  the  ideal,  of  a  perfect  uni- 
formity between  man's  actions  and  this  divine  principle. 
This  law  is  positive  and  affirmative,  able  to  exhibit  all  the 
conditions  of  a  free,  reasonable  life;  and  is  not  merely,  as  it 
is  commonly  Rupposed,  a  collection  of  the  restraints  imposed 
upon  the  freedom  of  human  action. 

A  perfect  system  of  law  we  could  consequently  call  the 
reign  of  reasonable  freedom,  or  the  government  of  the  rea- 
sonable mind  carried  out  in  the  external  world,  and  it 
would  be  therefore  what  Leibnitz  calls  a  reign  based  upon 
laws :  "  Civitas  Dei." 

Since  some  philosophers  and  statesmen  have  looked  too 
much  to  the  free  will  for  the  source  ef  .the- law,  not  suffi- 
ciently discriminating  real  freedom  of  the  will,  it  is  neces- 
sary that  we  make  a  few  remarks  on  this  subject. 

The  source  of  the  law  is,  as  we  have  seen,  reason,  — but 
ita  enacting  power  is  the  will,  which,  in  order  to  be  free, 
must  itself  follow  the  direction  of  reason,  —  otherwise  it 
would  be  wilful  and  unreasonable,  being  under  the  impulse 
of  passion.  Taking  also  will  into  consideration,  we  can 
give  the  following  definition  of  law,  which  will  be  found  to 
agree  with  the  previous  one.  Law  is  the  determination  of 
our  will,  in  accordance  with  reason. 

One,  who  may  never  have  introduced  into  his  mind  the 
government  of  reason,  may  fancy  himself  free,  when  his 
actions  are  wilful  and  without  restraint,  but,  acting,  as  he 
thus  acts,  under  the  arbitrary  impulses  of  his  own  nature, 
and  without  exerting  over  his  will  a  rational  control,  he 
only  shows  himself  not  free.  He  that  exerts  bis  will  ac- 
cording to  the  rules  of  reason  will  be  seen  to  act  not  as  an 
isolated  individual,  but  in  hannony  with  an  eternal  princi- 
ple.    In  acting  he  will  be  less  prominent  than  the  actiona 
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Ihemselres;  whilst,  od  the  other  hand,  the  niRn  who  per- 
Tersejy  acts  withoat  regard  lo  reason,  will  exhibit  more 
promineatly  his  own  depraved  individuality.  R«ason  is 
the  highway,  in  which  all  may  travel  without  making 
themselves  conspicuous. 

When  a  great  genius  has  executed  a  master  piece  of  art, 
spectators  cannot  help  exclaiming  that  it  is  right;  which 
means,  that  truth  has  been  represented,  and  the  author's  in- 
dividuality suppressed;  that  no  mannerism  is  visible.  Ra- 
phael has  no  mannerism ;  his  figures  seem  to  have  life,  and 
stand  forth  from  the  canvass.  It  is  therefore  a  narrow  and 
false  principle,  to  hold  that  arbitrary  might  can  constitute 
right  For  it  is  only  the  might  of  reason  which  can  obtain 
for  a  law  the  universal  and  permanent  consent  of  mankind. 
This  will  fully  explain  the  cause  of  the  gradual  decline  of 
all  those  laws  which  are  contrary  to  reason,  even  though 
in  the  first  instance  they  may  have  been  established  by  the 
power  of  physical  or  other  accidental  force.  The  chief 
principle  of  a  tkv  which  shall  hope  for  permanence,  is  to 
be  found  in  the  degree  of  its  approach  to  the  reasonable  in 
man's  nature.  For  man,  being  a  creature  endowed  with 
reason,  cannot  be  expected  long  to  submit  to  be  governed 
by  laws  u^lch  are  not  founded  in  reason.  It  is  not  con- 
sistent for  a  reasonable  being  to  be  governed  by  any  thing 
anreasonable.  And  it  is  proved  by  experience  that  laws  of 
the  latter  description  have  never  been  able  lo  endure  for  a 
great  length  of  time. 

In  proportion  as  statutes  shall  approach  the  inherent  prin- 
ciple of  man's  reasonable  nature,  in  so  far  will  be  the  ad- 
vance of  men  to  meet  such  statutes ;  aa  the  acknowledg- 
ment of  truth,  whether  in  jurisprudence,  in  morality,  or  in 
any  other  sci&Uce,  is  instinctive  and  natural.  As  it  is  ob- 
vious that  under  certain  conditions  the  development  of  the 
public  mind  may  not  be  such  as  to  enable  it  immediately  to 
appreciate  the  higher  and  belter  applications  of  reason, 
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while  it  is  at  the  same  time  necessarir  that  truth  shall  in 
the  end,  as  public  intelligence  is  increased,  be  perceived  and 
adopted,  it  is  therefore  of  manifest  importance  that  legisla- 
tors should  be  the  most  intelligent  and  rational  men  of  the 
community.  For  it  is  far  better,  that  the  laws  should  be 
even  in  advance  of  the  public  mind,  and  thus  require  the 
latter  to  be  elevated,  in  order  to  attain  their  level,  than  that 
thejr  should  be  below  it,  and  thus  either  sink  it  in  the  scale 
of  improvement,  or  destroy  at  once  the  respect  and  ascen- 
dancy which  they  ought  to  maintain.  With  good  laws 
men  will  become  better,  and  with  bad  laws  they  may  be- 
come worse,  as  may  be  seen  in  the  example  of  some  of  the 
old  criminal  laws,  and  those  for  the  imprisonment  of  debt- 
ors. In  any  case  these  laws  can  and  ought  lo  be  derived 
from  reason,  adapted  to  the  condition  and  wants  of  the 
people  according  to  their  historical  development. 

Aa,  therefore,  the  law  of  a  nation  roust  in  all  its  ramifi- 
cations be  deduced  from  reason,  it  will  follow,  that  law  will 
be  of  a  more  or  less  elevated  character,^^«Cording  to  the 
greater  or  less  advance  which  that  nation  eball  have  made 
in  the  development  of  its  reason.  The  d^ee  of  that  ad- 
vance will  be  the  measure  of  the  state  of  the  law  by  which 
it  is  or  ought  to  be  governed.  Distinctive  demeqts  are  be- 
sides given  to  it,  by  the  leading  features  of  (be  natijni,  by  its 
history,  and  by  the  modifying  influences  of  climtie,  geo- 
graphical position,  and  other  circumstances. 

Nature  of  Common  Law. 
Law,  as  previously  exhibited  in  its  purity  and  conformity 
to  reason,  forms  only  the  fotmtain  head  of  all  statutes,  and 
is  very  seldom  found  in  its  perfection  in  practice.  The 
reason  of  this  fact  is  not  merely  to  be  found  in  an  imperfect 
development  of  the  public  mind,  which  would  prevent  its 
appreciating  truth  and  justice,  but  also  in  the  many  coun- 
teracting elements  of  society,  such  as  self-interest,  the  pas- 
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sions,  and  which,  like  the  opposing  force  of  tr£f  inertuB  ia 
mecbsinics,  require  the  application  of  uniform  and  continued 
power  to  produce  the  proper  effect.  Thus,  though  tnith 
has  an  irresistible  claim  upon  the  human  mind,  and  will  at 
length  be  recc^nised  and  adopted,  yet  those  who  first  pro- 
pose  it,  when  the  intellectual  condition  of  society  is  opposed 
to  it,  or  unprepared  for  it,  may  often  fall  martyrs  to  theit 
own  cause  from  not  possessing  themselves  of  this  simple 
principle.  Those,  therefore,  who  would  bring  forward 
truth,  must  be  p^nevering  and  courageous,  and,  if  possible, 
connect  it  with  power,  in  order  to  exhibit  it  properly,  and 
make  it  felt. 

Consequently,  what  is  reasonable  in  itself  must  first  have 
power  on  its  side  before  it  can  establish  itself  as  law  ;  and 
this  must  be  the  legislative  power,  and  that  legislative 
power  must  be,faighly  intelligent. 

From  histo^r  we  learn,  that,  on  account  of  this  conflict, 
the  influence  taid  progress  of  truth  upon  great  masses  have 
been  hke  the  motion  of  a  vessel  beating  against  the  wind; 
for  the  most  reasonable  part  of  the  community  is  drawn  . 
from  its  straight*  forward  course,  by  the  passions  and  self- 
interest  of  the  other,  and  may  congratulate  itself,  if  its 
course  be  at  all  progressive. 

Law  is  classified  according  to  the  different  objects  to 
which  it  is  applied.  We  may  here  take  one  general  divi- 
sion from  the  Roman  law ;  this  will  be  into  public  and  pri- 
vate. Public  law,  jus  publicum,'  appears  under  the  form 
of  the  law  of  nations,  and  of  the  constitutions  of  nations  or 
Slates,  whether  written  or  otherwise ;  private  law,  jua  pri~ 
vatum,  is  what  governs  the  relations  of  individual  mem- 
bers of  society,  or  what  in  English  is  called  municipal  law.* 

'  Poblicam  jni  eit,  qaod  id  natQin  rei  romuiae  (reipnblicB)  spectmt;  pri- 
vatum, quod  >d  lingulorum  oliliUlrm.    Juitiniani  Inatit.  lib.  I ,  til,  3,  ^  4, 

*  Kent,  ID  bis  CommpnUrieB,  vol.  i,  part  3,  IfeI,  20,  page  447,  deGnea  ma- 
nicipal  lair,  u  »  rule  of  civil  conduct,  prescribed  by  the  aupreme  power  in  a 
■tate.     It  ia  compoaed  of  whtlen  and  uDwritlen,  or  alatate  and  common  law. 
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The  first,  public  law,  though  not  yet  ledaced  to  a  code,    ' 
as  respects  the  law  of  nations,  can  still  in  its  other  dcfiart- 
ments  be  seen  systematized  in  the  constitutions^  the  several 
states  of  the  union. 

In  the  last  form,  it  being  fully  and  distinctly  written 
dowD,  I  confine  myself  entirely  to  municipal  law,  {Jui  pru 
vattan.)  This  is  divided  into  common  law  and  statute 
law,  which  differ  in  the  nature  of  the  power  by  which  they 
hare  been  established,  the  one  being  by  custom,  the  other 
by  legislative  authority. 

The  common  but  erroneous  opinioD,  that  the  greatest 
part  of  all  law  is  the  work  of  a  regular  l^islaiive  authori- 
ty, will  make  it  the  more  necessary  to  ^ve  a  distinct  ac- 
count  of  the  origin  and  nature  of  common  law.  To  look 
for  this  immediately  under  the  form  of-idistinct  statutes 
would  be  in  vain ;  it  is  not  so  formed.  FhiBt,  we  may  see 
it  in  the  guise  of  manners  and  customs,  n^ich  represent 
the  permanent  features  in  the  general  chanciBr  of  a  nation. 
These  permanent  features,  as  remarked  before,  are  formed 
as  well  from  the  individuality  of  the  nation,  as  from  the 
circumstances  of  soil  and  climate.  Manners  and  customs, 
therefore,  are  the  first  expressions  of  the  law,  which  will 
continue  forming,  with  the  whole  spiritual  and  physical 
life  of  a  people,  and  will  be  modified'  by  increasing  knowl- 
edge, by  the  forming  of  new  relations,  and  by  the  change 
of  necessities.  They  will  become,  like  language,  per- 
fectly blended  with  the  nature  of  all  who  may  have  grown 
up  with  them ;  but  will  gradually  disappear  if  unable  to 
adjust  themselves  to  the  alteration  of  circumstances.  The 
common  law,  therefore,  of  every  nation  should  be  consider- 
ed as  a  member  of  its  body,  and  by  no  means  as  a  robe, 
that  has  been  fashioned  at  pleasure,  and  may  be  cast  off  at 
will. 

The  same  power  of  man's  soul,  which  has  been  seen  to 
be  the  origin  of  all  law,  will  equally  impart  to  the  most 
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complete  state  of  jurisprudence  a  forward  or  a  retn^rade 
motion.  A  perfect  state  of  rest  is  as  little  to  be  expected  in 
law  as  in  life,  or  in  language,  or  ia  customs ;  so  that  there 
has  nerer  yet  been  a  code  which  had  not  in  fifty  years,  by 
addition  and  new  habits,  lost  much  of  itsorigioai  character. 
Law  cannot  be  said  to  spring  from  legislative  acts  or  statnles 
alone ;  on  the  contrary,  statutes  ought  to  be  printipally  the 
expression  of  the  legislative  sanction  of  what  has,  by  its 
consistency  with  reason,  established  itself  jn  the  law  of  cus- 
tom. As  only  that  part  of  the  common  law  which  has  al- 
ready been  definitely  fixed,  can  have  been  written  down  in 
statutes,  and  as  we  have  already  said  that  this  law  has 
been  developing  itself  in  past  time,  and  still,  and  continu- 
ally develops  itself  by  custom,  it  will  be  readily  seen,  that 
it  can  never,  at  any  one  time,  be  entirely  a  written  law. 
The  real  source,  we  have  already  shown  to  be  in  man's 
consciousness,  and  the  source  of  all  additions  to  it,  at  all 
times  must  be  the  same.  But  as  these  accessions  are  made 
by  custom,  it  will  be  quite  clear  that  customs  should  only 
form  themselves  into  law,  in  as  far  as  they  are  true  expres- 
sions of  this  consciousness. 

This  law  of  custom,  this  result  of  the  constant  applica- 
tion of  the  reason  of  all  the  people  to  the  circumstances  and 
wants  of  all  the  people,  is  obviously  the  largest  field  for  the 
application  of  those  original  principles  of  law.' 

In  the  development  of  common  law,  out  of  the  general 
consciousness  of  the  people,  the  following  constant  recipro- 

'  The  Romani  toknowledged  mwoh,  ratio,  to  b«  Uie  foDDiUtioti  of  eonunoD 
Itw,  by  requiring  Uie  tonstutuda  to  be  retionaiUis. 

M7  dinerUtion :  De long* coasDetudine,  page  S — IS;  Corpui  jarii  civilil, 
Lei3,  Codicit,  lib.  R,  lit.53:  Vetuta  uon  ati\ae  sdeo  aai  Tslilor*  rootneoto, 
nt  rat  ratiCTKia  rincat,  aut  legem ;  and,  InatilutioncB  Jnitinian'r,  lib.  1 ,  tit.  3, 
4  9;  Ex  uon  Kripto  jaa  venit,  qnod  uaaa  comprobaTit,  nuu  dintimii  moiei 
eonaeniD  utenUam  comprobati,  legem  imitanlar. 

Novel,  134,  Cap.  1.  Maloqae  coaiuetndiiiM,  Deque,  ex  longo  tempore, 
neque  ex  longa  contnetodjae  conGmanttir. 
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city  will  be  found  to  hold ;  ideas  proceeding  from  certain 
inlellectual  men  siuk  into  the  he<iTt8  of  the  people,  are 
foond  in  the  daily  intercourse  of  life  to  have  a  real  practi- 
cal value,  and  are  by  degrees  variously  and  extensively 
improved  upon.  At  the  same  time,  those  ideas  which  hap- 
pen to  exist  in  the  minds  of  the  people,  and  in  (he  spirit  of 
the  times,  will  be  found  to  exercise  a  great  though  imper- 
ceptible influence  on  the  rising  generation  of  intellectual 
men,  who,  as  we  are  taught  by  history,  have  been  then 
only  really  great,  when  they  rightly  interpreted  the  tenden- 
cies of  the  age  and  of  the  people,  and  guided  the  latter 
with  all  that  commanding  energy  and  moral  distinctness  of 
purpose,  which  so  emphatically  mark  extraordinary  char- 
acters. 

In  this  action  and  reaction  common  law  will  be  de- 
veloped and  perfected;  but  it  will  not  possess  any  constrain- 
ing force  until  it  shall  be  acknowledged  as  a  general  rule 
by  all  or  the  greater  number  of  the  people;  its  validity  will 
therefore  entirely  depend  upon  its  appearing  that  there  is  a 
very  general  consent  of  all  parties  in  its  favor.  The  agree- 
ment of  a  few  individuals,  it  is  evident,  could  never  be 
taken  as  authority  in  this  matter.  Habits  and  customs  thus 
grow  into  law,  and  their  guarantee  is  contained  iir  the  will 
of  the  majority.  Undoubtedly  there  are  many  of  a  different 
mind,  who  may  never  have  agreed  to  those  laws  which  they 
are  notwithstanding  obliged  to  obey,  and  which  they  may 
cerlaialy  look  upon  as  coercive,  but  there  is  no  help  for  them. 
If  we  examine  the  matter  closely,  we  shall  find,  that  the 
greater  part  of  all  laws,  both  public  and  municipal,  has 
originaled  in  the  superior  will  of  the  more  powerful  or  in- 
tellectual. It  is  certainly  a  weak  side  of  this  law,  that  it 
thus  depends  upon  the  will  of  the  majority ;  for  the  greater 
number  of  votes  is  no  clear  proof  of  the  truth  and  justice 
of  the  decision ;  it  is  quite  possible  for  the  minority  to  be 
the  wiser  and  the  better  instructed.    Therefore,  according  as 
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the  laws  have  l>een  made  by  physical  or  intellectual  force, 
tbey  wilt  be  sdfish  oi  reasonable,  partial  oi  universal,  good 
or  bad.  The  oaly  remedy  that  can  be  applied  to  this  evil 
is  the  greatet  diffusion  of  knowledge  among  (he  people. 

Common  lav  is  thus  popular  autonomy,  and,  inasmuch 
as  it  is  formed-,  by  the  spirit,  not  of  a  single  legislature,  but 
of  a  whole  people,  during  a  long  succession  of  ages,  be- 
longs truly  to  them,  as  an  heirloom,  which  their  fathers 
have  held  from"l^e  immemorial,  and  have  transferred  to 
them,  and  whicl^lhaji  may  doubtless  modify  for  their  own 
use;  but  whose ;'character  they  should  carefully  preserve 
and  leave  unmujUftted  to  their  descendants.'  Such  laws 
only  are  dear  to  speople,  and  in  their  estimation  infallible. 
They  have  imbibed  them  with  the  traditions  of  the  oldest 
inhabitants,  and^Jiare  known  them  since  childhood,  and 
hare  seen  them^-e^sting  under  the  same  roof  with  them- 
selves. Custi^' law  01  common  law  may  therefore  in  all 
reason  be  conudered  an  inseparable  mixture  of  sacred  and 
common  in^edients.  And  though  its  origin  be  mystical 
and  obscur^  the  strong  and  ardent  attachment  which  the 
people  bear%iwards  it,  may  still  be  easily  explained  from 
its  having  continued  with  them  from  the  period  of  their 
earliest  lecoliections. 

Law,  when  left  in  this  manner  to  its  natural  progress, 
will  coaform  itself  to  the  internal  characteristics  of  the  peo- 
ple. .-This  natural  course  is  invariably  found  to  be  in  ac- 
cordance with  certain  general  customs  which,  when  care- 

I  It  ia  I  Doble  and  trne  opinion  which  the  compiler  of  the  Saxon  kw  bu 
eipreiMd  in  the  fallowing  word* : 

"  Thi»  liw,  'd«  not  of  my  in»enlion, 
'T  wu  of  old  handed  down  to  n> 
By  the  wisdom  of  oni  forefathen." 
In  the  luigQBge  of  the  oti^nal : 

"  Dies  Recbt  b&b  ich  niclil  eidacht 
Ea  habeni  tor  AJter  at  am  bracbt 
Unseie  guli  Vorfabren." 
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full7  studied,  will  be  seen  to  contain  the  'germs  of  (hose 
statutes  which  shall  be  suitable  at  any  timeM  the  existing 
state  of  things. 

From  what  has  been  said,  it  will  be  acknowledged,  that 
from  its  nature  the  common  law  has  a  stronger  hold  upon 
the  people,  and  is  more  equitable  than  slatmes,  wliich  may 
be  temporary  and  partial.  From  its  forming  a  part  of  the 
life  of  a  nation,  it  will  be  as  difficult  to  al^  it  suddenly  to 
any  considerable  Extent,  as  to  change  tbir'babits  of  an  in- 
dividual. A  nation  may  be  more  easll]'  subdued,  than 
changed  in  its  habits  and  customs. 

In  accordance  with  this  fact,  the  noni^kfi  tribes,  barbar- 
ous as  they  are  commonly  considered,  showed  much  sound 
sense  in  so  constructing  their  institutiooB-^pon  the  ruins  of 
the  Roman  Empire,  as  to  permit  all  those  subjected  to  them 
to  live  according  to  the  laws  and  customs  oCtheir  respective 
countries.  <^- 

NapoleoD,  on  the  otherhand, itmust be greocted,  whatever 
opinion  he  entertained  of  his  code,  showed  li^le  political 
judgment,  or  great  disregard  for  the  principled  of  human 
nature,  in  compelling  its  summary  adoption  b^he  nations 
whom  he  conquered.  '  ^ 

But  with  all  the  advantages  abovementioned,- -common 
law  is  attended  with  considerable  difficulties.  In  ajiation, 
just  rising  in  the  scale  of  civilization,  inhabiting  ff  small 
portion  of  country,  and  still  simple  in  its  institutions  and 
interests,  there  may  exist  a  great  degree  of  simplicit^K^nd 
unity  in  its  common  law,  so  that  it  may  be  preserved  in  the 
memory  of  the  people.  But  when  these  institutions  and 
interests  shall  have  become,  as  in  the  present  day,  greatly 
complicated,  and  be  coupled  with  the  diffusion,  over  a  va»t 
country,  of  a  scanty  population,  it  will  be  impossible  to 
expect  the  same  opinions  and  ideas  to  prevail  in  regard  to 
particular  customs;  and  the  more  impossible  if  with  tlie 
increase  of  civilization  the  employments  of  the  people  have 
9* 
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become  the  more  distinct  and  subdivided,  so  that  what  was 
formerly  done  in  common  has  now  been  assigned  to  par- 
ticular classes;  for  the  jurists  compose  one  of  these  classes, 
and  through  their  labors  a  direction  is  given  to  the  law. 

In  the  same  manner,  therefore,  as  in  simple  ages  law  was 
found  to  live  in  the  minds  of  the  whole  people,  so  now  it 
ought  to  exist  in  the  minds  of  the  jurists,  by  whom  the 
people  must  be  supposed  to  be  represented  in  this  function. 
Since  then  the  principles  of  law,  in  the  course  of  time,  nat- 
urally come  under  the  full  control  of  the  judges  and  the 
lawyers,  it  is  of  the  utmost  importance,  that  means  be  de- 
vised for  thoroughly  acquiring  a  knowledge  of  law,  by  a 
well  grounded  jurispnidence,'  and  a  good  civil  code ;  and  that 
each  of  these  should  be  continually  adapted  to  those  changes 
which  the  altered  state  of  society  may  have  occasioned. 

The  anwritten  part  of  the  common  law,  which  exists 
only  in  the  form  of  custom,  is  very  different  from  statute 
law,  in  respef^'to  its  susceptibility  of  proof.  The  former 
derives  its  oo^ifauthority  from  its  being  known  and  assented 
to  by  every  4^ividual,  or  by  the  majority,  whilst  the  latter, 
having  the  authority  of  the  legislature,  offers  the  most  per- 
fect evidence  for  its  support.  Common  law  is  not  so  pre- 
cise, and  a  knowledge  of  its  leading  principles  not  so  distinct, 
OD  account  of  its  being  made  up  of  an  accumiilated  mass 
of  details ;  consequently,  the  fault  to  which  it  is  liable  is 
uncertainty  of  application.  Its  meaning,  therefore,  in  order 
to  remove  the  uncertainty,  ought  to  be  expressed  in  precise 
terms,  and  its  principles  arranged  in  systematic  order. 

This  has  been  attempted  by  writing  down  the  customs, 
and  by  putting  into  the  form  of  statutes  certain  detached 
portions  of  this  ever-growing  law. 

In  this  way  these  portions  have  been  determined,  and 

>  It  haa  bccD  gntiTy'ing  to  obaerTc  tho  excellent  beginning  which  the  law 
■chools  in  this  coiuitry  have  nukde,  uid  whidi  proniveB  well  for  the  wider 
difluaion  of  a  wund  legal  science. 
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sanctioned,  and  their  meaning  precisely  ascertained,  so  that 
they  have  ceased  to  be  exposed  to  the  changes  incidental  to 
this  kind  of  law.  But  the  greater  part  of  the  common  law  « 
has  not  been  so  secnred,  and  consequently,  its  exia^nce 
must  be  often  proved  by  protrai:led  litigation.  Now  an 
essential  ingredient  in  the  nature  of  all  positive  law  is  com- 
pulsion ;  as  otherwise,  laws  would  be  ineffectual,  and  be 
mere  empty  words. 

This  compulsion  is  necessary  to  all  law,  but  does  not  exist 
in  the  common  law,  until  it  is  expressly  invested  therewith, 
by  the  public  and  decisive  sanction  of  the  legislature,  and 
thus  rendered  authoritative  in  the  eyes  of  the  people.  To 
this  end  common  law  must  be  provided  with  this  neces- 
sary support,  and  without  it  will  be  less  effectual.  All 
principles  which  are  founded  ork  custom,  and  have  any 
reference  to  law,  ought  to  be  carefully  investigated  in  all 
their  extent  and  bearing,  and  be  clearly  laid  down  in  a  gen- 
eral code.  But  it  is  not  enough  to  collect  togMer  the  scaU 
tered  rules  of  common  law,  without  princif^or  system  j 
as  such  a  code  would,  by  reason  of  its  djscdhnection,  en- 
tirely fail  in  its  object,  and  at  the  same  timie  be  deficient, 
difficult  of  application,  and  wanting  in  precision. 

The  present  state  of  American  municipal  law. 

Unhappily,  it  must  be  confessed,  that  the  common  law  of 
England,  as  we  find  it,  patched  with  statutes,  has  been  com- 
piled after  the  latter  fashion,  without  any  regard  to  suitable 
arrangement ;  although  its  intrinsic  merits  would  well 
entitle  it  to  a  thorough  exposition,  on  account  of  the  merit 
of  its  fundamental  principles.  Blackstone,  in  his  commen- 
taries, has  proved  to  the  world  the  possibility  of  its  clear 
development  from  those  principles.  At  the  same  time,  it 
must  not  be  forgotten,  (hat  those  ancient  customs  and  laws 
bear  many  marks  of  the  crudeness  and  inexperience  of  the 
times,  so  that  without  being  considerably  modified,  they 
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could  not,  in  many  cases,  answer  ihe  necessities  of  the 
present  age  :  and  the  same  may  be  equally  said  of*  ihe  old 
Enghsh  statute  laws,  which,  according  lo  lord  Coke's  im- 
parliaj  testimony,  confirmed  by  Blackstone,  were  compiled 
in  a  temporary  and  special  maiinei. 

"  For,  to  say  the  truth,  almost  all  the  perplexed  questions, 
almost  all  the  niceties,  intricacies,  and  delays,  (which  have 
sometimes  disgraced  the  English  as  well  as  other  courts  of 
justice,)  owe  their  original  not  to  the  common  lawilself,  but 
to  the  innovations  that  have  been  made  in  it  by  acts  of  par- 
liament, <  overladen,'  (as  lord  Coke  expresses  it,)  '  with 
provisions  and  additions,  and  many  times,  on  a  sudden, 
penned  or  corrected  by  men  of  none  or  very  lillle  judgment 
in  law.'  This  great  and  well-experienced  judge  declares, 
that  in  all  his  time  he  never  knew  two  questions  made  upon 
rights  merely  depending  upon  the  common  law  ;  and  warmly 
laments  the  confusion  introduced  by  ill-judging  and  un- 
learned legislators.  'But  if,'  he  subjoins,  'acts  of  parlia- 
ment were,  after  the  old  fashion,  penned  by  such  only  as 
perfectly  knew  what  the  common  la  w  was,  before  the  making 
of  any  act  of  parliament  concerning  that  matter,  as  also 
how  far  forth  former  statutes  had  provided  remedy  for  for- 
mer mischiefs  and  defects  discovered  by  experience,  then 
should  very  few  questions  arise,  and  the  learned  should  not 
so  ofton  and  so  much  perplex  their  heads  to  make  atonement 
and  peace,  by  construction  of  laws,  between  insensible  and 
disagreeing  words,  sentences,  and  provisions,  as  they  do.' 
And  if  this  inconvenience  was  so  heavily  felt  in  the  reign 
of  queon  Elizabeth,  you  may  judge  how  the  evil  is  increased 
in  later  times,  when  the  statute  book  is  swelled  to  ten  times 
as  large  bulk ;  unless  it  should  be  found  that  the  penners  of 
our  modem  statutes  informed  themselves  better  in  the  know- 
ledge of  the  common  law."  ' 

>  DiKOUTM  on  (he  itudj  of  the  Uv,  page  39. 
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Whatever  is  true  concemiog  a  body  like  the  parliament, 
would  be  true  concerniDg  legislative  bodies  here  and  every 
where ;  but  in  no  country  is  there  such  a  probability  of 
conflict  of  laws,  as  in  this,  where  there  are  so  many  legisla- 
tive bodies  in  operation. 

The  English  criminal  law,  noted  beyond  all  others  of 
Europe  for  its  severity,  though  not  a  part  of  the  municipal, 
but  of  the  public  law,  should  be  incorporated  in  the  pro- 
posed code.  Btackstone  complains  of  its  rigor  >  and  we  see 
from  the  speech  of  Mr.  Thomas  Fowell  Buxton,  in  the 
house  of  commons,  March  2,  1819,  that  its  severity  has 
been  increasing. 

The  laws  of  England  pnnished  with  death,  under  the 
Flantagenets,  four  kinds  of  crime ;  under  the  Tudors,  twen- 
ty-seven ;  under  the  Stuarts,  ninety-six ;  under  the  Guelphs, 
one  hundred  and  fifty-six. 

Of  late  these  laws  have  been  slowly  mitigated  in  Eng- 
land; *  but  with  great  rapidity  in  the  United  Slates.  In  the 
English  common  law  ia  contained  more  of  the  Roman  lav 
than  is  commonly  supposed  in  (his  country.  Not  only  have 
many  principles  of  that  law  been  adopted,  but  whole  sec- 
tions appear  as  almost  translated ;  as,  for  instance,  those  of 
the  right  of  possession ;  the  fundamental  principles  of  con- 
tracts; auccessio  ab  intestato,  &c. ;  thus  securing  many  excel- 
lent principles  in  regard  to  property  and  business,  and  at  the 
same  time  drawing  from  the  old  Saxon  law  those  principles 
iavorable  to  personal  security  and  freedom.  Consequently, 
the  English  law,  in  its  composition,  at  the  present  time,  of- 
fers greater  intrinsic  merits  than  the  common  law  of  most  of 
the  countries  of  Europe.  For  proof,  it  is  sufficient  to  refer  lo 
the  authority  of  certain  well  known  jurists.    Judge  Story  not 

>  CamiDetiUiiea  on  the  Uwb  of  Ed^IuiiI,  toI.  4,  chip.  1. 
■  It  ii  hudlj  necesiaiy  to  refer  the  reader  to  the  wrTicei  done  to  criminal 
Iftw  by  tbe  powarfiil  and  benevoUnt  mind  of  the  tele  lii  Samuel  Romillj. 
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only  oxpres«98  a  similar  opinion  in  his  works,  but  proves  by 
facts,  particularly  in  his  commentaries  on  the  ccoidict  of 
laws,"  the  gii^t  advantage  which  able  jurists  may  derive 
from  the  stii%  of  the  Roman  law.  Chancellor  Kent,  id 
his  cofnmentaxies  has  the  following:  "  But  the  more  liberal 
spirit  of  modem  times  has  justly  appreciated  the  intrinsic 
merit  of  the  Roman  system.  Sir  Matthew  Hale,  accord- 
ing to  the  account  of  bishop  Burnett,  frequently  said,  that 
the  true  grounds  and  reasons  of  law  were  so  well  delivered 
in  the  digest,  that  a  man  could  never  well  understand  law 
as  a  science  without  first  resorting  to  the  Roman  law  for 
information,  and  he  lamented  that  it  was  so  little  studied  in 
England.  And  in  Lane  v.  Cotton,  that  strict  English  law- 
yer, lord  Holt,  admitted,  that  the  laws  of  all  nations  were 
raised  out  of  the  ruins  of  the  civil  law,  and  that  the  princi- 
ples of  the  English  law  were  borrowed  from  that  system 
and  gronndeif  upon  the  same  reason."  And  again,  "The 
rights  and  duties  of  tutors  and  guardians  are  regulated 
by  wise  and  just  principles.  The  rights  of  absolute  and 
usufnictuary  property,  and  the  various  ways  by  which  prop- 
erty may  be  acquired,  enlarged,  transferred,  and  lost,  and 
the  incidents  and  accommodations  which  fairly  belong  to 
property,  are  admirably  discussed,  and  the  most  refined 
and  equitable  distinctions  are  established  and  vindicated. 
Trusts  are  settled  and  pursued  through  all  their  numer- 
ous modifications  and  complicated  details,  in  the  most 
raiioDAl  and  equitable  manner.  So  the  rights  and  duties 
flowing  from  personal  contracts,  expressed  and  implied, 
and  imder  the  infinite  variety  of  shapes  which  they  as- 
sume in  the  business  and  commerce  of  life,  are  defined 
and  illustrated  with  a  clearness  and  brevity  without  exam- 
ple. In  all  these  respects,  and  in  many  others  which  the 
limits  of  the  present  discussion  will  not  permit  me  to  exam- 
ine, the  civil  law  shows  the  proofs  of  tlie  highest  cultivation 
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and  refinement ;  and  no  one  who  pursues  it  can  'veil  'bvoid 
the  conviction,  that  it  has  been  the  fruitful  source  of  those 
compiehensiTe  views  and  solid  principles,  whieh  have  been 
applied  to  elevate  and  adom  the  jurisprudence  of  modem 
nations." ' 

Mr.  Hoffman,*  in  one  of  his  works,  says,  "  llie  American 
law  stndeot  will  also  with  pleasure  bear  in  tornd  that  in  all 
of  tfaeser  and  in  numerous  other  particulars,  in  the  jus  pri- 
vatum, we  have  conformed  our  law  to  the  Roman  model. 
The  truth  is,  that  the  numerous  departures  of  the  American 
lav  which  bare  taken  place  since  the  middle  of  the  last 
century,  from  the  law  of  our  forefathers,  have  been  little 
else  than  so  many  approximations  to  the  Roman  code." 
..."  Are  there  not  weighty  reasons  why  the  learning  of 
this-country  should  be  enriched  and  adorned  by  the  splen- 
did results  of  the  erudition,  wisdom,  and  labojB  of  jurists, 
aided  and  fostered  by  imperial  munificence.  Have  we  not 
in  oar  codes  adopted  and  amalgamated  the  doctrines  of  the 
civilians  to  a  greater  extent  than  our  mother  country  ?  " 

"  We  may  adopt  with  perfect  truth  the  remark  of  Arthur 
Duck,  when  speaking  of  the  authority  of  the  civil  law  in 
Scotland,  (t&t  it  obtains  here  as  there  in  casibus  omissis,  for 
it  is  unquestionable  that  there  are  large  departments  of  our 
jarisprudence,  in  which  (in  the  absence  of  more  authorita- 
tive law)  we  may  and  ought  to  resort  to  the  civil  law  for 
light,  for  instruction  and  for  authority.  We  say  authorita- 
tive law,  because,  having  adopted  the  particular  system  as 
a  portion  of  our  scheme  of  jurisprudence,  and  that  having 
sprung  from  the  Roman  code,  we  are  bound  in  oasiius 
omiasis  (and  so  we  have  done  by  long  usage)  to  resort  for 
illustration  and  authority,  to  the  pages  of  the  digest  and 
code,  in  the  same  manner,  and  with  the  same  views  as  we 

'  1  Kent'i  ConiiDenlaTiei,  S4G. 

■  HofiiMn't  coDne  of  legal  itudj,  lecoud  edition,  page  518. 
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at  present  resort  to  the  modem  British  authorities  on  innu- 
merable other  subjects.  In  our  courts  of  admiralty  and 
maritime  jurisprudence,  also,  and  in  our  courts  of  equity, 
on  various  subjects,  as  likewise  in  the  law  of  contracts,  of 
executors,  of  bailment,  legacies,  presumptions,  accession, 
confusion,  extinguishment,  set-off,  &c.,  we  should  appeal 
to  the  civil  law  with  as  much  confidence  as  if  we  were  re> 
sorting  to  an  authoritative  source,  &«.  The  law  of  Rome, 
in  such  cases,  is  not,  as  has  been  justly  remarked  by  a 
Scotch  writer,'  our  law  from  any  authority,  either  of  the 
republic  or  of  the  emperors;  but  it  is  authoritative,  be- 
cause we  have  made  it  so  (the  people  exercising  the  same 
right  as  in  the  formation  of  their  common  law)  by  adopting 
certain  systems  of  laws  which  were  brought  into  existence 
and  made  known  to  our  forefathers  only  by  the  Romans. 
And  these  systems  are  to  be  found  in  the  Justinian  and 
other  Roman  codes." 

As  the  wisdom  of  not  passing  by  unnoticed  the  Roman 
law  in  any  endeavors  to  amend  the  existing  laws  has  thus 
been  rendered  manifest,  it  may  not  be  considered  out  of 
place  to  give  here  the  opinion  of  the  great  Leibnitz  on  the 
Roman  jurisprudence.  Dixi  seepius  post  acripta  Geome- 
iraum  nikS  extare,  quad  vi  ac  avbtUitate  cum  Romanonan 
jurecotutdtaTum  scriptia  comparari  possit ;  ta}tium  nervi 
inest,  Umium  pro/unditatis.  "I  have  of^en  said  that  after 
the  writings  of  the  geometricians  there  is  nothing  extant 
which  in  force  and  acuteness  can  be  compared  to  the  writ- 
ings of  the  Roman  jurisconsults,  there  is  in  them  so  much 
nervousness,  so  much  profoundness." ' 

This  manifolduess,  in  the  English  law,  expresses  at  the 
same  time  the  great  activity  of  the  internal  life  of  the  na- 
tion which  could  not  be  restrained  to  one  manifestation,  but 

■  Wilde'i  Lecture,  Edinb.  17!M. 

*  Leibnttz,  Opera,  vol.  4,  pt.  3,  p.  867. 
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'which  has  secured  for  itself  the  liberty  of  expanding  in  all 
directions.  Thus  societies  and  individuals  find  under  such 
a  system  an  opportunity  for  the  development  of  their  own 
individuality. 

The  danger,  however,  inherent  in  its  nature  would  seem 
to  he,  that  a  want  of  unity  and  consistency  would  manifest 
itself  in  the  adaptation  of  this  law  by  each  state  to  its  own 
wants,  and  that  the  ditferences  thus  inevitably  ensuing  be- 
tween the  systems  of  the  different  states  would  tend  to 
separate  and  disorganize.  At  the  same  time,  however,  the 
common  basis  of  all  the  codes  would  prove  a  bond  of  sym- 
pathy and  mutual  relation  between  them.  And  lesl  from 
this  same  multiplicity  there  should  be  a  want  of  certain 
fixed  and  clearly  defined  principles,  preserving  a  harmony 
throughout,  we  must  seek  to  find  and  exhibit  a  unity  in  the 
whole. 

These  sources  of  law,  so  far  as  they  were  applicable  to 
colonies,  were,  it  is  well  known,  introduced  here  during  the 
period  of  colonial  administration,  and  with  some  necessary 
modifications  were  retained  after  the  declaration  of  inde- 
pendence. It  may  be  said,  of  the  ccmfusion  of  these  Eng- 
lish laws,  just  what  Livy,  long  before  ihe  appearance  of 
Justinian's  code,  said  of  the  Roman  laws :  Ntmc  in  hoe 
immenso  aliarum  super  alias  acervatarum  lefftm  cumulo 
fans  omnis  jmblici  privatigue  est  Juris,  and  what  Bacon 
said  of  a  similar  slate  of  the  law  :  "  Nan  sunt  pejorvs  laquei, 
quam  laquei  legum ;  si,  numero  immense,  et  iemporia  de- 
eursu  inutiUs,  non  lueemam  pedibus  praibeant,  sed  retia 
potius  objiciant.  There  are  also  in  the  Faust  of  the 
German  poet  Gothe,  some  observations  on  the  tendencies  of 
the  common  and  statute  law,  unless  continually  amended  so 
as  to  suit  the  altered  state  of  society,  which  apply  very 
aptly  to  this  subject : 
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Law  and  slstDtea  are  deacendin;, 

Like  diKue  from  race  lo  nc«, 
And,  contigionil J  eilending, 

Slowly  pasa  from  place  to  place  ; 
Good  in  lime  growa  bad,  unheeded. 

What  waa  troe,  — an  emptj  word  ; 

For  innate  righta  no  voice  ii  heant 
Since  to  onr  falbera  we  amceeded. 

In  the  original : 

■•  Ea  erben  aich  Geaetz  and  Reehte 
Wie  eine  ew'ge  Knnkheil  fort, 
Sie  aehleppen  vom  Geacblechl  aich  mm  Grcshlechte, 
Und  TQcken  aacht  von  Orl  an  Ort. 
Veronnft  wird  Unainn,  Wohlthat  Plage ; 
Weh  dir,  dass  du  ein  Eokcl  bial ! 
Void  Rcchtc,  daa  mlt  nns  geboren  tat, 
Von  dem  itt  Icider !  nie  die  Fnge." 

Although  this  state  of  things  is  found  to  exist  in  almost 
all  countries,  yet,  by  an  attentive  sohcitude  bestowed  upon 
the  adjustment  ctf  the  individual  relations  of  the  people,  this 
great  amendment,  the  Americans,  aided  by  the  experience 
of  modern  times^  and  an  increasing  civilization,  may  eflTect, 
and  theretty  gain  a  high  degree  of  celebrity ;  and  the  most 
satisfactory  expectations  may  be  entertained  of  the  future 
state  of  its  cfvil  jurisprudence,  which,  from  a  jnst  regard  to 
their  own  interests,  ought  to  be  an  object  of  the  utmost  im- 
portance to  this  active  and  enterprising  people.  For  what 
greater  incentive  is  there  to  industry  than  entire  legal  secu- 
rity t  Who  would  attempt  the  cultivation  of  land,  if  the 
rights  of  property  were  not  protected,  and  the  produce  of 
the  soil  secured  against  the  cupidity  of  the  first  comer  T 
Could  industry  flourish  without  that  protection,  or  deprived 
of  the  hope  of  enjoying  the  fruits  of  its  labor?  Industry 
and  legal  security  mutually  depend  on  each  other.  They 
like  the  soul  and  nerves  of  the  human  body ;  working 
f  in  harmony  when  both  are  in  a  healthy  stale.    There- 
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fore  the  Americans  should  be  favorably  disposed  towards 
the  atnendmeDt  of  laws  touching  in  such  a  variety  of  ways, 
and  so  closely,  the  roots  of  industry.  They  would  realize 
in  this  spirit  the  spirit  of  the  Roman  twelve  tables  :  Salus  ■ 
pubiica  suprema  lex.  "  The  public  welfare  is  the  end  of  the 
law."  Thus  we  shall  be  enabled  to  appreciate  the  evil 
effects  of  the  uncertainty  of  the  application,  rather  than 
want  of  the  common  law,  upon  the  prosperity  of  individual 
industry.  la  the  following  remarks  we  shall  point  out 
some  of  the  most  obvious  disadvantages. 

As  we  have  already  had  occasion  to-  remark,  the  amount 
of  legal  decisions  is  innumerable,  and  is  made  up  of  a  great 
variety  of  materials,  which  are  not  sufficiently  digested. 
Lawyers  and  their  clients,  therefore,  have  had  great  diffi- 
culty to  understand  rightly  the  leading  principles  of  the 
law  ;  although,  in  the  daily  occurrences  of  life,  the  neces- 
sity of  a  recourse  to  law  is  continually  presented  to  all  per- 
Boaa,  and  a  certainty  in  its  issue  is  of  urgent  necessity,  but 
notwithstanding,  impossible,  without  clear  «nd  precise  defi- 
nitions. But  the  abundance  of  these  materials,  so  far  from 
being  viewed  as  an  evil,  should  be  looked  npon  as  of  great 
importance  to  the  advancement  of  law,  if  case  is  taken  to 
regulate  and  render  them  easy  of  access ;  to  separate  the 
useful  from  the  obsolete;  and  to  throw  the  crude  into  a 
more  suitable  shape ;  just  as  with  the  precious  metals, 
which  must  be  sought  after  in  the  bowels  of  the  earth,  and 
be  freed  from  their  admixture  with  baser  ore,  before  they 
can  be  applied  to  satisfy  the  wants  of  mankind.  In  the 
present  state  of  the  subject,  the-most  important  questions 
may,  on  the  one  hand,  be  decided  by  laws  containing  many 
obscurities,  contradictions,  and  inaccuracies,  creating  there- 
by, in  various  ways,  insecurity  lo  possessions  and  property, 
whilst  on  the  other  hand  we  should  remember,  that  in  a 
system  of  jurisprudence  all  parts  affect  each  other,  and  that 
consequently  a  contradiction  can  never  remain  isolated,  but 
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must  eater,  in  a  variety  of  ways,  into  the  intricate  lelalions 
of  social  life,  and  render  it  impossible  at  all  tknes  to  guard 
against  its  baneful  influences.  Fraud  and  artifice  find  am- 
ple noudshment  in  the  inaccuracies  and  ambiguity  of  the 
laws;  disputes  necessarily  arise  from  laws  of  doubtful 
meaning ;  and  the  peaceful  citizen,  fondly  fancying  himself 
safe,  and  in  the  possession  of  his  manifest  rights,  finds  it 
impossible  to  protect  himself  from  the  harassing  schemes  of 
his  malicious  opponent.  The  tatter  is  even  assisted  by  the 
laws  themselTeSf  in  consequence  of  their  internal  contradic- 
tion, in  his  attempts  to  involve  the  former  in  the  dubious, 
expensive,  and  dilatory  uncertainly  of  a  lawsuit,  the  issue 
of  which  will  depend  entirely  upon  the  view  which  may  be 
taken  of  the  controverted  matter,  by  tho  final  authorities; 
and  which,  from  the  contradictory  nature  of  tlie  laws  in 
question,  cannot  previously  be  ascertained  with  any  accu- 
racy.' 

All  this  may  easily  happen  with  even  a  good  case,  and 
with  lawyers  and  judges  conscientiously  performing  their 
duty.  Unjust  doubts  will  then  be  frequently  entertained  of 
the  science  and  capacities  of  jurisconsults;  whereas  it  is 
the  faulty  laws  alone  which  are  to  be  blamed.  Their  ame- 
lioration, therefore,  is  of  weighty  importance  to  the  true 
interests  of  industry,  and  of  the  law.  And,  furthermore, 
those  legal  institutions  of  the  olden  times  of  England  should 
not  be  retained  without  great  modifications,  in  all  cases  in 
which  they  may  not  be  in  accordance  with  the  more  modern 
American  customs,*  as  they  tend  to  confuse  all  ideas,  and 
to  naturalize  much  here,  which  was  local  and  incidental  in 
its  nature  and  origin,  and  which  is  not  suited  to  the  life  of 
America.    Prom  these  remarks  it  will  be  sufficiently  evi- 

'  Some  eicellcnt  lemulu  on  IhU  poiot  niiij  be  found  in  the  Amerietn 
Jurist  for  October,  IBM,  in  &  "  Lecture  on  Uie  alleged  uncertainty  of  the 
l&w,"  b;  John  Pickering. 

*  Montciquieu,  de  I'eiprit  dei  lois,  liTre  19,  chap.  21. 
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dent,  that  the  obscurities,  the  faulty  arrangements,  and  the 
contradictions  of  the  laws,  must  be  directly  opposed  to  the 
establishmeDt  of  legal  security.  But  legal  security  is  cer- 
tainly one  of  the  principal  objects  of  a  government  which 
shall  endeavor  to  realize  the  true  end  and  design  of  its 
institution. 

A  more  perfect  establishment  of  legal  security,  attainable 
only  by  reasonable  ameliorations  of  the  law,  being  thus 
among  the  noblest  and  most  elevated  objeots  of  govern- 
ment, the  following  questions  need  not  "Cxcite  surprise. 
Why  have  civilized  nations  allowed  centuries  to  roll  by 
without  obtaining  that  legal  security  which  they  so  ear- 
nestly desired  1  Were  they  not  equal  to  the  task,  or  did 
it  exceed  the  capacity  of  their  legal  science? 

The  answer  to  these  questions  may  be  found  in  the  fol- 
lowing considerations.  On  the  one  hand  the  exigencies  of 
the  times  have  made  it  necessary  for  all  nations  to  apply 
themselves  principally  to  matters  of  state  polity.  On  the 
other  hand,  in  France,  Prussia,  and  Austria,  codes  have 
been  made,  and  in  the  United  States,  also,  much  has  al- 
ready been  done  for  the  amelioration  of  the  private  law,  by 
careful  revisions  of  statutes,  which  have  admirably  prepar- 
ed the  way  for  the  compilation  of  a  code  which  would 
comprehend  both  common  and  statute  laws. 

After  the  systematic  compilation  of  the  civil  law  and  law 
of  procedure  of  Louisiana,  and  after  some  alphabetical  ar- 
rangements of  the  statutes,  Messrs.  Spencer,  Butler,  and  Duer 
revised  and  codified,  in  1829,  the  statutes  of  the  state  of 
New  York,  a  work  which,  for  its  novelty  and  the  system- 
atic order  in  which  it  was  completed,  deserves  the  highest 
praise. 

Id  1835,  Messrs.  Jackson,  Stearns,  and  Pickering,  were 
equally  successful  in  their  systematic  revision  of  the  statutes 
of  Massachusetts.  And  two  years  later,  a  commission,  au- 
thorized by  the  legislature  of  the  same  slate,  and  at  the 
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head  of  which  Mr.  Justice  Story  was  placed,  ia  their  "  Re- 
port on  Codification,"  have  done  great  service  to  the  coun- 
try, by  the  clear  and  able  manner  in  which  they  have  pre- 
sented 4o  the  people  the  expediency  and  practicability  of 
codifying  the  common  law. 

But  the  systematic  arrangement  of  the  common  and 
statute  law,  or  the  compilation  of  a  code,  is  a  measure 
against  which  many  objections  have  been  raised.  We 
come  now  to  the  consideration  of  those  objeccions,  and  to 
these  we  will  now  give  a  careful  attention. 

[The  residue  of  Ihia  trticle,  in  which  Uie  objeclkMU  againit  Codification 
are  coDudered,  will  appeu  Id  the  oeit  number.] 
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I^DIOEST  OF  ENGLISH  CASES. 

COMMON  LAW. 

Sclectioni  from  10  Adolphm  &,  EUii,  put*  2, 3  and  4 ;  1 1  Same,  part  1 ;  8  Pciry 
and  DatiKii,  part*  3  and  4  )  4  Same,  put  1 ;  I  MaoniDg  &  Gnnget,  part  2  ; 
S  ScoU.  pan  2;  1  Scalt'i  N.  K.  parti  2  and  3)  6  Meeaon  &  Welaby,  parU 
4  and  5 ;  7  Same,  part  ]  ;  6  Dowling's  F.  C,  parti  4  and  5  ;  9  Same,  part  1  ; 
9  Cur.  di.  Payne,  part  3. 

ACTION  ON  THE  CASE.  (For  oisCnction  in  highway.)  In 
an  action  to  recover  compensation  in  damages  for  an  injury 
occssioned  by  an  obstruction  in  a  highway,  it  was  lefl  to  the 
jury  to  say,  whether  or  not  the  plaintiff  was  himself  in  any 
degree  the  cause  of  the  injury,  whether  he  had  acted  ^i^ilh  such 
want  oT  reasonable  and  ordinary  care  as  to  disentitle  hi'tp  to  re*  . 
cover:  Held,  that  the  direction  was  proper.  (11  East^fiO;  3 
M.  &  W.  344.)     Matriott  v.  Stanley,  1  Scoll,  N.  R.  392. 

ARBITRATION.  {Revocation  of  xuhmisiion  hy  imolttncy.) 
Semble,  the  insolvency  of  the  plaintiff  does  not  operate  as  a 
revocation  of  a  submission  to  arbitration.  (4  B.  ii  Aid.  250  ;  9 
B.  4t  C.  669  ;  8  D.  P.  C.  281.)  Hohhs  v.  FeiTari,  8  D.  P.  C. 
779. 

2.  (Award,  conalrueiion  of.)  An  award,  dated  13th  October, 
1840,  ordered  the  payment  of  money  on  "  the  28th  day  of  Oc- 
tober next :  "  Held,  on  motion  for  an  attachment,  that  the  money 
was  payable  on  the  28th  of  the  same  October  in  which  the 
award  was  made.  Brown  v.  Smith,  9  D.  P.  C.  857. 
VOL.  XXn. — NO.  LI.  10 
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ASSUMPSIT.  {Connderatum—Duckarge  of  jomt  debtori.) 
Where  a  plaintiS*  diBcharget  one  of  tvo  joint  debtore,  the  other 
also  has  a  right  to  be  discharged  ;  aod  therefore,  a  promise  by 
a  third  person  lo  pay  the  debt,  in  order  to  obtain  the  discharge 
of  the  defendant  in  custody,  is  void  for  want  of  consideration. 
Herring  v.  Doreff,  8  C.  &-  P-  604. 

BILLS  AND  NOTES.  {Notiu  of  dithonor.)  The  following  is 
a  good  noticeof  dishonor  :  "  1  beg  to  inform  you  that  A.  B.'a 
acceptance  foC^OOI.,  drawn  and  indorsed  by  you,  due  July  31, 
has  been  presented  for  payment  and  returned,  and  now  remains 
unpaid."  {2  M.  &  W.  799  :  2  P.  &  D.  278.)  Cook  t.  FitneA, 
3  P.  &  D.  596. 

2.  (  When  suable  on,  in  deU.)  Debt  may  be  brought  by  the  payee 
against  the  maker  of  a  note,  or  by  the  drawer  of  a  bill  payable 
to  himself  against  the  acceptor,  although  the  inetruroenl  ex- 
presses no  consideration,  either  by  the  words  '*  value  received" 
or  otherwise.  (1  B.  &  C.  674  ;  2  D.  P.  C.  635;  3D.  P.C.243; 
3  Price,  253.)  Hatch  v.  Traj/ei,  and  WaUon  t.  KigJuley,  3  P. 
&  D.  409. 

COMPUTATION  OF  TIME.  Where  it  appeared  on  the  face  of 
a  conviclioa  for  an  ofience  against  the  excise  laws,  that  the 
plaintiff  had  been  summoned  on  tbe  20th  September  to  appear 
before  the  defendant  on  the  30ih  September  following,  and  not 
appearing  on  that  day,  the  defendant  proceeded  to  bear  evi* 
dence,  and  convicted  him  in  a  penalty  of  51. ;  tbe  court  held  the 
conviction  to  be  null  and  void,  and  the  defendant  liable  in  tres- 
pass  for  issuing  a  distress  warrant,  as  the  excise  act  (4  &  5  Will. 
4,  c.  51,  B.  19)  requires  that  "  ten  days'  notice  at  least"  shall 
be  given  to  the  party  to  appear,  and  the  rule  is  inflexible  to 
construe  such  limitation  of  time  as  ten  char  days.  Mitchell  v. 
Fonler,  4  P.  &  D.  150. 

COVENANT.  {Joinl  or  tetieral.)  By  articles  of  agreement, 
reciting  that  the  defendant  had  contracted  with  J.,  as  the  agent 
of  the  plaintiff  and  the  other  owners  of  the  property,  for  the 
purchase  of  the  lands  therein  mentioned,  the  defendant  coven- 
anted with  the  plaintiff,  and  tbe  several  other  parties  beoe&ciaUy 
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interested,  to  perform  such  cootract  by  payings  the  purchase 
money  on  a  certain  day,  dec. :  Held,  that  thia  covenant  was 
several,  and  that  the  plaintiff  might  sue  alone  for  the  non-pay- 
ment of  his  share  of  the  purchase- money  without  joining  the 
other  parties  beneficially  interested.  Foole  v.  Mill,  6  M.  &  W. 
835. 
DEED.  {RewrvatumofrightofwaptConttructumof.)  A  deed 
reserved  to  the  defendant  a  right  of  way  over  a  yard  "  to  the 
stable  and  loft  over  the  same,  and  the  space  or  opening  under 
the  loft,  and  now  used  as  a  wood-house,"  and  also  the  use  of  the 
yard  "  in  common  with  the  plaintiff  and  bis  tenants  for  the  time 
being,  it  being  the  intent  that  the  whole  of  the  yard  should  lie 
open  and  undivided  as  the  same  then  was,  without  any  other 
building  to  be  erected  thereon,  and  that  the  yard  should  be  used 
in  common  by  the  occupiers  of  the  plaintiff's  and  defendant's 
messuages,  in  the  same  manner  as  the  tenants  thereof  had  been 
accustomed  to  use  the  same." 

The  defendanta  converted  the  loft  and  the  space  there  used, 
which  had  been  used  as  a  wood-house,  into  a  cottage. 

Held,  1.  That  the  deed  did  not  justify  the  defendant  in  using 
the  yard  after  the  cottage  was  built,  for  that  such  user  was  not 
the  accustomed  user  which  had  been  reserved. 

2.  That  the  reservation  of  the  way  "  to  the  space  or  opening 
under  the  loft,  and  now  used  as  a  wood-house,"  was  to  be  taken 
as  identifying  the  locality,  and  confining  the  way  to  a  piece  of 
open  ground  generally,  and  not  specifically  to  a  wood-house  ; 
but  thai  the  conversion  of  the  open  space  to  a  cottage  was  an 
alteration  of  substance,  and  that  the  defendant  had  no  right  of 
way  to  the  cottage.  Allan  v.  Gomme,  3  P.  &  D.  581. 
EVIDENCE.  -{Admitnon  of  copy  of  imtrvment  under  judge'i 
order.)  Although  a  judge's  order  has  been  made  on  the  plain- 
tiff to  admit  a  copy  of  a  letter  from  himself  to  the  defendant, 
and  the  plaintiff  has  also  had  notice  to  produce  the  original,  the 
copy  cannot  be  read,  unless  evidence  is  given  of  the  e:fistcnce 
of  the  original. 

Whether  the  Dotice  to  admit  contains  a  saving  of  all  just  ex- 
10* 
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ceptions  or  not,  the  opposite  party  U  entitled  to  relj'  on  any  Tslid 
,   objection  to  the  documents  mentioned  in  the  notice.     Sharpe  y. 
Lomie.3P.&iD.  454. 

2.  {Adrnttiibilit!)  of  parol  evidence.)  A  witDOSB  called  to  prove 
the  terms  of  a  verbal  agreement,  stated  that  he  was  in  company 
with  the  plaintifT  and  defendant  when  it  was  entered  into,  and 
referred  to  an  entry  which  he  made  a  few  boura  afterwards  to 
refresh  bis  memory.  This  entry  was  made  by  him  from  a  paper 
written  in  pencil  by  the  plaintiff,  during  the  interview  between 
the  parties,  andasad  by  him  to  the  defendant,  as  embodying  the 
terms  of  their  a^eement.  The  defendant  assented  to  it,  but  he 
neither  signed  nor  waa  asked  to  sign  it,  nor  was  it  shown  to  him  : 
Held,  that  it  was  noti  necessary  to  produce  this  paper  as  consti- 
tuting the  real  agreement.     TruwkiU  v.  Laraiert,  3  P.  de  D.  676. 

3.  {Of  handu^ling.)  In  an  action  against  the  acceptor  of  a  bill 
of  exchange,  the  only  proof  of  his  handwriting  was  that  of  a 
banker's  clerk,  who  stated  that  two  years  ago  be  saw  a  person 
calling  himself  by  the  defendant's  name  sign  a  book ;  that  he 
had  never  seen  him  since,  but  he  thought  the  handwriting  was 
the  same ;  and  that  he  had  since  seen  checks  similarly  signed 
pass  through  the'  bank  :  Held,  that  this  was  evidence  to  go  to 
the  jury.      Warrex  v.  Anderson,  8  Scott,  384. 

4.  {Admission  of  defendant.)  A  parol  admission  by  a  party  to  a 
suit  is  aj^ays  receivable  in  evidence  against  him,  although  it 
relate. if()  the  contents  of  a  deed  or  other  written  instrument; 
and  even  though  its  contents  be  directly  in  issue  in  the  cause. 
(1  Ry.  St  M.  187 :  5  C.  &  P.  542.)  Slatterie  v.  Pooky,  6  M. 
&  W..664 ;  Netoh<ai  r.  HoU,  id.  663. 

&.  {Secondary  eeidence.)  A  witness,  called  to  prove  a  parol  de> 
mise  from  the  plaintiff  to  the  defendant,  stated  that,  at  the  time 
of  making  it,  the  plaintiff  looked  at  written  minutes,  from  which 
he  appeared  to  read  the  terms,  to  which  the  defendant  assented  : 
Held,  that,  in  the  absence  of  any  further  proof  respecting  the 
nature  of  the  minutes,  parol  evidence  of  the  terms  of  the  demise 
was  admissible:     Tnuehitt  v.  Lambert,  10  Ad.  &  E.  470. 

6.  (Sam«.)     Where  a  deed  is  i^  the  bands  of  an  attorney,  who 
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holds  it  Dol  merely  as  an  attorney,  but  aa  a  security  for  money 
owiog  to  him  Trom  his  client,  and  the  attorney,  being  ealted  on 
hy  a  subp<Gna  duces  tecum,  refuses  to  produce  the  deed  on  the 
grouod  of  his  own  lien,  the  party  calling  for  the  procTuclioa  of 
the  deed  is  entitled  to  give  secondary  evidence  of  its  contents. 

There  are  no  degrees  of  secondary  evidence  ;  but  where  a 
party  is  entitled  to  give  secondary  evidence  at  all,  be  may  give 
any  species  of  secondary  evidence  within  his  power.  {2  Alk. 
71 ;  6  C.  &  P.  206.) 
EVIDENCE  IN  CRIMINAL  CASES.  {D^ng  deelaratiom.) 
Two  days  before  the  death  of  the  deceased,  t&f  surgeon  told  her 
she  was  in  a  very  precarious  state  ;  on  the  day  before  her  death, 
when  she  had  become  much  worse,  she  said  to  the  surgeon  that 
she  found  herself  growing  worse, and  thatshe  had  been  in  hopes 
she  should  have  got  better,  but  as  she  was  getting  worse,  she 
thought  it  her  duty  to  mention  what  had  taken  place.  Immedi- 
ately afler  this  she  made  a  statement :  Held,  that  this  statement 
was  not  receivable  in  evidence  as  a  declaration  in  artictdo  mor- 
til,  for  that  it  did  not  sufficiently  appear  that,  at  the  time  of 
making  it,  the  deceased  was  without  hope  of  recovery.  Reg.  v. 
Megson,  9  C.  <b  P.  418. 
FIXTURES.  (Removal  of,  Jy  tenant  afier  His  term.)  The  right 
of  a  tenant  to  remove  tenant's  fixtures  continues  ^nly  during  his 
original  term,  and  during  such  further  period  of  possession  by 
him  as  he  holds  the  promises  under  a  right  still  to  consider  him- 
self as  tenant. 

Where,  therefore,  the  term,  pursuant  to  a  proviso  in  the  lease, 
was  forfeited  by  the  bankruptcy  of  the  lessee,  and  the  lessor 
entered  upon  the  assignees,  in  order  to  enforce  the  forfeiture, 
and  three  weeks  afterwards  the  assigneesof  the  lessee,  still  con- 
tinuiog  in  possession,  removed  snd  sold  a  fixture  put  up  hy  the 
lessee  for  the  purposes  of  trade ;  and  the  jury  found  that  it  was 
not  removed  within  a  reasonable  time  after  the  entry  of  the  tes- 
•or :  Beld,  that  they  had  no  right  so  to  remove  it,  and  that  the 
lessor  might  recover  it  in  trover. 

And  sembia  such  would  have  been  the  case  even  without  such 
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finding  of  the  jury.     (2  East,  81  ;  1  C.  M.  &  B.  975  ;  2  M.  & 
W.  458.)     Weetm  v.  Woodcock,  7  M.  &  W.  14. 
GUARANTEE.     The  case  of  Hatgk  v.  Brookg,  10  Ad.  As  E. 
309,  2  P.  &  D.  477  (23  L.  M.  162,)  was  affirmed  on  error  in  (he 
exchequer  chainber.     Brooks  v.  Haigh,  10  Ad.  &  E.  323. 

2.  (When  continuing.)  "  In  consideration  of  your  supplying  my 
nephew  V.  with  china  and  earthenware,  I  guarantee  the  pay- 
ment of  any  bill*  you  may  draw  on  him  on  account  thereof,  to 
the  amount  of  i^f^OO  :  Held,  &  continuing  guara alee,  and  that 
the  defendant  was  liable  upon  it,  although,  after  it  was  given, 
goods  to  a  greater  amount  than  j£200  had  been  supplied  to  aod 
paid  for  by  V.  (l2East,227;  2  Campb.  412 ;  3Camp.220; 
2  C.  &  J.  13  ;  6  Bing.  344 ;  9  Bing.  618 ;  1  G.  &  M.  68.  Mayer 
V.  Isaac,  6  M.  &  W.  605. 

HUSBAND  AND  WIFE.  (Right  of  husband  to  restrain  ZtJer/y 
of  wife.)  Where  a  wife  absents  herself  from  her  husband,  not 
on  account  of  any  misconduct  on  his  part,  and  he  alterwarda, 
by  stratagem,  obtains  possession  of  her  person,  and  she  declares 
her  intention  of  leaving  him  again  whenever  she  can,  he  has  a 
right  to  restrain  her  of  her  liberty  until  she  is  willing  to  return 
lo  a  performance  of  conjugal  duties.  In  re  Cochrane,  8  D.  P. 
C.630. 

3.  Goods  bought  by  a  married  woman  out  of  the  proceeds  of  pro- 
perly vested  in  truslees  for  her  sole  and  separate  use,  may  be 
taken  in  execution  on  a  judgment  against  her  husband.  (Vin. 
Abr,  Baron  &  Feme,  F.  2.)     Came  v.  Brice,  8  D.  P.  C.  884. 

INDICTMENT.  (Slalemenl  of  property  in  goods.)  Where  a 
party  has  been  convicted  of  felony  and  Is  in  prison  under  hia 
sentence,  and  his  wife  continues  in  the  possession  of  his  house 
and  goods,  an  indictment  for  breaking  into  the  house  and  steal- 
ing the  goods,  laying  the  property  in  the  goods  in  the  queen, 
may  be  sustained  as  to  the  larceny  ;  but  a  count  for  breaking 
the  house  and  stealing  the  goods,  laying  them  to  be  the  house 
and  goods  of  the  wife,  cannot  be  supported.  R^.  v.  Whilrhead, 
9  C.  &  P.  429. 

LIBEL.     {Province  of  judge  andjvry  in  action  for.)    It  is  com- 
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petent  to  a  judge,  in  an  aclioD  for  libel,  to  leave  the  question  to 
the  JU17,  without  staling  hia  opinion  as  to  whether  the  publica- 
tioQ  amouDta  to  a  libel  or  not  (6  M.  Si  W.  105.)  Baylia  v. 
Laarence,  3  P.  d£  D.  526. 

S.  (Pvhlicaiion.)  If  the  manuscript  of  a  libel  be  proved  to  be  in 
the  defendant's  handwriting,  and  it  be  also  proved  to  have  been 
printed  and  published,  this  is  evidence  lo  gojo  the  jury  that  it 
was  pubUshed  by  the  defendant,  although  there  be  no  evidence 
given  (o  show  that  the  printing  and  publishing  were  by  the  di- 
rection of  the  defendant.  (2  Stark.  Evid.'^;  1  Ld.  Raym. 
414 ;  9  Rep.  59.)     Reg.  v.  LoeeU,  9  C.  &  P.  462. 

B1AL1CI0U3  PROSECUTION.  A  declaration  for  maliciously 
indicting  and  procuring  the  plaintiS'to  be  indicted,  is  sustained, 
although  it  appear  that  the  defendant  preferred  the  indictment 
unwillingly,  and  solely  because  he  was  bound  over  to  do  so,  if 
it  appear  that  he  was  himself  the  cause  of  his  being  so  bound 
over,  by  originally  making  a  malicious  charge  before  the  magis- 
trate.    Dubois  V.  KealSt  3  P.  &  D.  306. 

MASTER  AND  SERVANT.  Where  the  n»ster  has  intrusted 
hia  servant  with  the  control  of  his  carriage  for  the  purpose  of 
putting  it  up  in  a  certain  place,  but  the  servant,  instead  of  doing 
so,  takes  it  another  way  for  a  purpose  of  his  own,  and  in  so 
doing  negligently  injures  a  person  by  driving  against  him,  the 
master  is  liable  for  that  injury.  (6  C.  &J.  501.)  Sleathv. 
Wihon,  9  C.  i(  P.  607. 

PARTICULARS.  In  an  action  for  a  breach  of  warranty  of  a 
horse,  the  court  will  not  compel  the  plaintiff  to  give  particulars 
of  UDSOundness.     Ft/lie  v.  Stephen,  8  D.  P.  0.  T71. 

PARTNERSHIP.  (LiahiUts  of  partners  on  contract  antecedent 
to  the  partnership.)  The  plaintiff  sued  three  defendants,  part- 
ners,  on  a  bill  of  exchange,  given  in  the  name  of  the  firm.  The 
contract  on  which  the  amount  of  the  bill  accrued  due  was  enter- 
ed into  before  the  partnership  of  one  of  the  defendants,  but  a 
part  of  the  debt,  theconsideratiDnof  thebill,  was  incurred  after- 
wards: Held,  that  the  plaintiff  was  entitled  to  recover  against 
all  three  defendants  for  the  amount  of  the  debt  so  incurred  after 
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the  corameneuaeDt  of  their  partnership-     WiJion  v.  Sot&y,  9 
D.  P.  C.  18. 

PERJURY.  A.  was  indicted  for  perjury,  alleged  to  have  been 
committed  on  tl^  trial  of  B.  for  peijury.  The  indicIiDent  against 
A.  alleged  that  the, evidence  he  gave  on  the  (rial  of  B.  was  ma- 
terial, and  thai  B.  w.^  convicted.  Ii  appeared  ihat  B.  was  con- 
victed and  sentenced,  but  that  the  judgment  was  afterwards 
reversed  on  error ;  Htld,  that  this  reversal  was  no  ground  of 
defence  for  A.,  as  showing  that  his  evidence  could  not  bare  been 
jnaterial,  and  that  it  did  not  negative  the  allegation  that  B.  bad 
been  convicted.     Ueg.  v.  Meek,  9  C.  &  P.  513. 

PRIVILEGES  OF  PAELIAMENT.  The  house  of  commons  hu 
power  to  commit  &T-^niempt  and  breach  of  the  privileges  of 
the  house,  under  a- warrant,  stating  generally  thai  a  contempt, 
&c.  has  been  comnulted,  without  setting  out  the  particulars  of 
the  contempt.  Where,  therefore,  a  committal  under  such  wai^ 
rant  is  returned  to  a  hahetu  eorpu,  the  courts  of  law  cannot 
discharge  the  prisoner. 

Qtutre,  whether  a  prisoner  so  committed  can  be  discharged 
fay  the  courts  of  law,  if  the  particulars  of  the  alleged  contempt 
are  set  out  in  (he  warrant,  and  are  deemed  insulhcient. 

Where  a  eommitial  by  the  house  of  commons,  under  such  a 
warrant,  is  returned  lo  a  writ  of  haheat  corpus,  the  56  Geo.  3, 
c.  100,  s.  3,  does  not  apply  so  as  to  enable  ihe  courts  of  law  to 
inquire  into  the  existence  of  the  contempt  alleged. 

To  a  writ  of  habeas  corpus,  the  serjeant-at-arms  of  the  hoitse 
of  commons  returned  a  committal  under  the  following  warrant : 
"  Whereas  the  house  of  commons  has  this  day  resolved  that  A. 
having  been  guilly  of  a  contempt  and  breach  of  privilege  of  this 
bouse,  be  committed  to  the  custody  of  the  serjeant-at-arms  at- 
tending this  house,  these  are  therefore  to  require  you  to  take 
into  custody  the  body  of  A.,  and  him  safely  keep  during  the 
pleasure  of  this  house,  for  which  this  shall  fae  your  sufficient 
warrant.  C.  S.  L.  speaker  : "  Held,  that  there  was  a  sufficient 
adjudication  that  A.  had  Been  guilty  of  a  contempt ;  and  that  it 
sufficiently  appeared  that  the  contempt  committed  had  been 


^laiiizodbvGoogle 


1841.]     Digest  of  English  Cases — Common  Law.         163 

against  the  house  of  coannons,  and  that  the  home  had  auihorized 
the  speaker  to  issue  the  warrant.  Reg.  y.  Gossett,  3  P.  &  D. 
349. 

KAPE.  {Indictment.)  An  indictment  for  rape  charged  that  the 
prisoner  in  and  upon  E.  F.  feloniously  and  violently  did  make 
(omitting  the  words  "  an  assault,")  and  her  the  said  £.  F.  then 
and  there,  against  her  will,  feloniously  and  vtolenlly  did  ravish 
and  carnally  know,  dec. :  Held  good,  in  arrest  of  judgment. 
Reg.  V.  AUen,  9  C.  &  P.  531. 

REWARD.  (Action  for  reward  promised  Jy  advertisement.) 
The  defendant,  who  was  sued  for  a.  rewan}  promised  by  adver- 
tisement to  any  person  who  would  gift  such  information  as 
would  lead  to  the  conviction  of  those  concerned  in  a  burglary  in 
bis  (defendant's)  bouse,  pleaded  that  ih«  plsintiff  was  policeman 
of  the  district  where  the  house  was,  and  therefore  it  was  his 
duty  to  give  information  without  reward'^  Held,  on  demurrer, 
that  the  information  might  have  been  supplied  under  such  cir* 
cumstances  as  that  the  plainliS'had  done  more  than  his  ordinary 
duty  required,  and  that  therefore  he  was  entitled  to  judgment. 
England  v.  Davison,  3  P.  &  D.  594. 

SHERIFF.  (Action  against,  for  false  return,  tehen  waived.) 
Where,  after  a  return  to  a  f.  fa.  that  part  only  of  a  debt  has 
been  levied,  and  that  the  debtor  has  not  goods  whereon  the 
whole  can  be  levied,  the  creditor  accepts  that  part  on  account, 
be  does  not  thereby  waive  his  right  of  action  for  a  false  return. 
(Overruling  Beynon  v.  Garrat,  1  C.  &  P.  154.)  Holmes  v.  Clif- 
ton, 10  Ad.  <k  E.  673 ;  4  P.  &  D.  112. 

SHOOTING.  If  a  person,  intending  to  shoot  another,  put  his  lin- 
ger on  the  trigger  of  a  loaded  pistol,  but  is  prevented  from  pull- 
ing the  trigger,  this  is  not  an  attempt  to  discharge  loaded  arms, 
within  the  slat.  1  Vict.  c.  85,  ss.  3,  4. 

If  a  person  present  a  pistol,  purporting  to  be  loaded,  at  an- 
other, so  near  as  to  have  been  dangerous  to  life,  if  the  pistol, 
being  loaded,  bad  gone  off,  this  is  an  assault  in  law,  though  the 
pistol  were  not  in  fact  loaded. 
On  an  indictment  for  a  felony,  which  includes  an  assault,  the 
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prisoner  ought  not  to  be  convicted  of  an  assault  distiact  rrom  the 
Telony' chai^d,  but  only  of  an  assault  involved  in  the  felony 
itself.  Rfg.  V.  St.  George,  9  C.  &  P.  483 ;  see  also  Reg.  v. 
LeviU,-i,h.  523. 

TENDER^  Where  a  party  sent  to  make  a  lender  said  to  the 
plaintid*,  "  I  am  instructed  by  the  defendant  to  say  that  15^.  is 
more  than  is  doe,  but  you  may  have  il,"  and  produced  that 
sum :  Held,  a  good  tender.    Thorpe  v.  Burgess,  8  D.  P.  C.  603. 

TRESPASS.  (Daeriplion  of  close.)  The  owner  of  a  close 
called  Hall  Close,  removed  an  old  fence  and  added  to  bis  close 
a  small  slip  of  land  adjoining  a  public  road. 

In  BD  action  for  an  alleged  trespass  committed  upon  this  slip 
of  land  a  year  aAer  ihe  enclosure,  the  plainlifl*  in  his  declaration 
described  the  loau  in  quo  as  Hall  Close  :  Held,  that  it  was  well 
described.  Brownlow  v.  Tomjinnm,  1  Scott,  N.  B.  436 ;  8 
D.  P.  C.  287. 

2.  (For  continuing  injury.)  Trespass  is  the  proper  remedy  for 
wrongfully  conliuuing  a  building  on  the  plainiifTs  land,  for  tbe 
erection  of  which  the  plaintiff  has  already  recovered  compensa- 
tion :  and  a  recovery,  with  satisraction,  for  erecting  it,  does  not 
operate  as  a  purchase  of  ibp  right  to  continue  such  erection. 

Therefore,  where  trustees  of  a  turnpike  road  built  buttresses 
to  support  it  on  the  land  of  A.,  who  thereupon  sued  them  and 
their  workmen  in  trespass  for  such  erection, and  accepted  money 
paid  into  court  in  full  satisfaction  for  such  trespass  :  Held,  that 
after  notice  to  the  trustees  to  remove  the  buttresses,  and  a  refu- 
sal to  do  BO,  A.  might  bring  another  action  of  trespass  against 
them  for  keeping  and  continuing  the  buttresses  on  his  land,  and 
that  to  such  action  the  former  recovery  was  no  bar.  (1  Stark. 
22 ;  1  Saund.  24 ;  2  Ld.  Raym.  976 ;  5  M.  &  W.  337.)  Holmes 
V.  WiUon,  10  Ad.  &  E.  503. 

VENDOR  AND  PURCHASER.  {Action  for  nott-eompletion  of 
purchase  of  land — Measure  of  damages.)  In  an  action  for  the 
non.com pie tion  of  a  contract  for  tbe  purchase  of  land,  the 
measure  of  damages  is,  not  the  amount  of  the  purchase  money, 
hut  only  such  damage  as  the  plaintiff  has  actually  sustained  by 
the  breach  of  contract.     Laird  v.  Pyne,  8  D.  P.  C.  860. 
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3.  ( Whose  duty  to  tender  conveyance.)  A  declaratioD  in  covenant 
by  the  vendor  against  the  intended  purchaser  of  lands,  for  non- 
payment of  the  purchase -money  according  to  the  contract,  need 
not  aver  that  the  plaiDtifi*  oflered  or  tendered  a  conveyance  to 
the  defendant ;  it  is  suflicierit  to  allege  that  the  plaiDlifi*  has 
always  been  ready  and  willing  to  execute  a  conveyance  :  inas- 
much as,  in  the  absence  of  an  express  siiputsioa  (o  the  contrary, 
it  is  the  duty  of  the  purchaser  to  prepare  the  conveyance,  and 
tender  it  to  the  vendor  for  execution.  (Forrest,  61 ;  6  M.  4i  W. 
6.)     PooU  V.  mu,  6  M.  &  W.  335. 

WITNESS.  (Competency.)  Ejectment  by  first  mortgagee  against 
mortgagor ;  defence,  that  the  mortgage  was  fraudulent ;  the 
second  mortgagee,  called  as  a  witness  to  prove  the  fraud,  waa 
held  to  be  rightly  rejected  as  incompetent.  (3  Bing.  N.  C. 
429.)     Doe  d.  CutA&ert  v.  Bamford,  3  P.  &  D.  498. 

2.  (Competency  of  surety.')  In  an  action  by  the  payee  against  one 
of  three  makers  of  a  joint  and  several  promissory  note,  another 
of  the  makers  was  called  as  a  witness  for  the  plainlifi*,  and  slated 
on  his  examination  on  the  eotr  dire,  that  the  note  had  been  given 

.  by  the  defendant  as  principal,  and  that  it  was  signed  by  himself 
and  the  other  maker  as  sureties  :  Held,  that  the  witness  was 
competent.    Page  v.  Thomas,  6  M.  &  W.  733. 


Self eliona  from  3  Beavui,  parti  I  and  3;  4  Hjine  fc  Craig,  part  3;  9  Sim. 
pail  4 ;  10  Same,  put  1. 

AGREEMENT.  (In  restraint  of  partition.)  Four  persons 
bought  some  land  with  the  view  of  selling  it  in  lots  as  building 
ground  according  to  a  specified  plan,  and  agreed  that  none  of 
the  four  should  dispose  of  his  share  except  in  a  certain  manner  : 
Held,  in  a  suit  by  the  representatives  of  one  of  the  four  against 
the  survivors,  that  the  agreement  barred  the  right  to  a  partition. 
Peck  v.  CardwelU  B.  137. 
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BREACH  OF  TRUST.  (Liabmtt,  of  third  party.)  Theobligor 
of  a  bond,  which  bad  been  Bflerwards  assigned  to  a  trustee,  of 
which  assignment  the  obligor  of  the  bond  bad  notice,  but  not  of 
the  particular  lenna  of  the  trust,  was  held  not  liable  for  payrnents 
not  wartanted  by  the  trust  made  by  him  under  the  direction  of 
the  trustee,  but  only  for  such  payments  as  he  had  made  against 
the  trust  and  wiiboul  such  direction.     Robert*  v.  Logd,  B.  376. 

CHARGE.  {Power  of  talt — Peraonci  HabilUy.)  Testator  gave 
lands  to  A.,  upon  trust  to  pay  to  his  (testator's)  widow  an  annu- 
ity of  28/.,  and  afler  her  death  to  A.  and  his  heirs,  with  power 
to  the  widow  t<^«l^,  if  the  annuity  was  in  arrear.  At  the  time 
of  testator's  death  A>  was  and  afterwards  continued  in  posses* 
sion  of  the  land,  "^e  rent  was  insufiicient  to  pay  the  annuily. 
Htld,  that  A.  was  not  personally  liable  for  the  arrears,  but  that 
the  widow  might  compel  a  sale.    BttUtm  v.  Bvtton,  B.  256. 

CHARITY.  {Aecomt — Diaeretion.)  Tlie  court  has  a  discretion 
in  giving  or  refusing  an  account  in  charity  cases ;  and  in  a  case 
where  a  sufficient  ground  was  laid  for  an  account,  but  the 
amount  in  question  was  small  and  insufficient  to  meet  the  ex- 
penses of  the  inquiry  ;  the  court  affirming  an  order  made  on  a 
previous  hearing  before  lord  Cotlenham  as  master  of  the  rolls, 
refused  the  account.     AUontey  General  y.  Shearvum,  B.  104. 

2.  {Cy-prei.)  Teslator  bequeathed  lOOOZ.  to  "  Tne  Jews'  Poor, 
Mile  End  ;"  there  was  no  charity  known  by  that  name,  but 
there  wec»two  charitable  institutions  for  the  Jews  at  Mile  End. 
The  le^cy  was  divided  between  them.  Bernietl  v.  Hayton, 
B.  81. 

3.  (Cy-pres.)  Where  there  is  only  a  partial  failure  of  the  objects 
of  a  charity,  the  court,  in  applying  the  principle  of  cy-pret  to 
that  part  of  the  fund  which  bas  been  so  released,  will  take  into 
consideration  the  intention  of  the  testator  as  shown  in  the  other 
charitable  trusts.  Accordingly  where  the  purpose  that  failed 
was  the  redemption  of  British  slaves  in  Barbary,  and  one  of  the 
other  objects  was  the  endowment  of  schools  in  London  and  its 
suburbs,  the  master  of  the  rolls  having  referred  it  back  lo  Ihe 
master  to  select  a  scheme  cy-pres  with  reference  to  the  other 
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objects  of  the  will,  the  lord  chancellor  on  appeal,  affirming  the 
principle  above  stated,  directed  the  released  fund  to  be  applied 
in  support  of  charity  schools  in  England  generally.  Allomey 
General  v.  The  Ironmonger^  Company,  B.  313. 

CONSTRUCTION.  {Asiignment  of  Mpyrighl.)  An  Author  as- 
signed to  trustees,  subject  to  a  life  interest  in  himself  in  the 
present  and  any  new  editions,  the  copyright  of  certain  books, 
and  the  copies  then  on  hand,  upon  trust  to  permit  his  son  to 
manage  and  conduct  the  printing,  publishing,  and  disposing,  of 
the  said  printed  and  manuscript  books,  and  the  copies  thereof: 
Held,  that  the  copies  printed  aAer  the  daTe,^lhe  deed,  in  the 
lifetime  of  the  father,  passed  by  the  assignment.  Rippon  t. 
Norton,  B.  63.  *   . 

S.  {Marriage  ementatt.)  By  settlement  made  on  the  marriage  of 
a  lady  who  was  possessed  of  funded  property  end  shares  in 
water  works,  trusts  were  declared  of  the  funded  property  atone, 
but  there  was  a  covenont  to  settle  upon  the  same  trusts  all  the 
property  that  the  wife,  or  the  husband  in  her  right,  might  become 
entitled  to :  Held,  that  the  shares  were  iocluded  in  this  core- 
iMDt.    Jamet  v.  DuraiU,  B.  177. 

3.  {Agreefnent.)  A  husband  went  abroad  leaving  bis  wife  and 
child  unprovided  for,  whereupon  the  father  of  the  husband  and 
the  fother  of  the  wife  entered  into  an  agreement  to  allow  the 
wife  dOl.  each  so  long  as  she  should  continue  separate  and  apart 
from  her  husband  :  Held,  that  the  allowance  was  determined  by 
the  death  of  the  husband.     Miller  v.  Woodward,  B.  27 1. 

CONTEMPT.  (Libel  on  parties.)  Pending  a  suit,  violent  at- 
tacks were  published  in  a  periodical  paper  upon  the  plaiptiffajad 
bis  witnesses,  imputing  to  them  respectively  malice  and  perjury : 
Held,  that  this  was  a  contempt  in  the  editor  of  the  paper.  Hitler 
r.  Thompson,  B.  139. 

COPYRIGHT.  {Extent  of  ii^unctim.)  Where  some  only  of  the 
parts  alleged  to  be  piratical  of  the  work  of  the  defendant  were 
produced  in  evidence,  but  they  were  such  as  to  justify  the  pre- 
sumption that  the  general  character  of  the  work  was  piratical, 
ibe  coart  made  an  injunction  restraining  the  defendant  "from 
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printing,  itc.  «ny  copy  of  bis  work  containing  any  articles  copied 
or  taken  or  colorably  altered  from  the  work  of  the  plaintifi'." 
Levnt  V.  Fullttrtoti,  B.  6. 

2.  {Subject  of.)  A  work  made  up  partly  of  compilations,  partly 
of  information  the  result  of  original  inquiry,  such  as  a  topo- 
graphical dictionary,  may  be  the  subject  of  copyright.     lb, 

FOREIGN  CONTRACT.  {General principle— Biil  ofeaxAange.) 
The  general  principle  is,  aa  to  contracts  merely  personal,  that 
their  construction  is  governed  by  the  law  of  the  country  where 
they  were  made,  the  consequences  of  their  breach,  by  that  of 
the  country  where  iheyaro  enforced. 

A  bill  of  exchange  drawn  and  accepted  in  France,  but  made 
payable  in  England,  and  with  no  stipulation  as  to  interest,  was 
held  to  carry  English  interest  only.  Cooper  v.  The  Earl  of 
Waldegrme,  B.  282. 

HUSBAND  AND  WIFE.  {Afidavit.)  Where  the  husband  re- 
sided in  one  of  our  African  colonies,  the  affidavit  of  the  wife 
alone,  of  their  being  no  settlement,  was  admitted  as  ground  for 
aD  order  to  transfer  her  property  to  a  purchaser,  in  pursuance 
of  a  contract  made  by  the  husband  while  it  was  yet  ia  rever- 
sion.    EllioU  V.  Remington,  S.  502. 

3.  {Separation — Fund  in  court.)  A  husband  having,  without  suffi- 
cient cause,  separated  from  his  wife,  leaving  her  unprovided  for, 
three-fourths  of  a  fund  in  court  bequeathed  to  the  wife  were, 
without  a  reference,  ordered  to  be  settled  upon  ber  and  her  if<aue 
generally,  the  remaining  fgurtb  to  be  paid  to  the  husband.  Cof- 
fer V.  Coaler,  S.  606. 

3.  {Agreement — Proeition — Power.)  A  wife  having  an  estate 
for  life  for  her  separate  use  in  lands,  with  an  absolute  power  of 
appointment  over  the  re vereion,  joined  her  husband  in  an  agree- 
ment to  eiecute  a  mortgage :  Held,  that  such  agreement  was 
binding  on  the  wife  surviving.     Stead  v.  NeUort,  B.  345. 

INTEREST.  {Implied  contract.)  The  defendant  wrote  to  his 
receiver  and  professional  agent, "  If  you  will  remit  the  400/.,  1 
can  give  you  a  note  for  it  when  you  come  to  London  ;  "  the 
money  was  remitted,  but  no  note  given :  Held,  that  a  special 
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coDtrect  must  be  implied,  and  ialereat  was  allowed.,  Rhoadei  v. 
Lord  Sehes,  B.  359. 

MARRIAGE  SETTLEMENT.  (Re/omaiion.)  Where  the 
proposals  previous  to  marriage  were  that  the  father  of  the  wife 
should  make  an  allowance  to  her  of  SOO/.  a  year  during  her  life, 
and  if  she  died  leaving  children,  then  to  her  children  during 
life  of  wife's  father,  and  if  she  died  without  issue,  an  allowance 
of  1501.  to  be  made  to  the  husband,  and  the  seltlement.  by  mis- 
take, gave  to  the  husband  the  200/.  absolutely  during  his  life, 
the  seltlement  was,  upon  his  insolvency,  corrected  by  reference 
to  the  proposal.     Pearse  v.  VerbetiK,  333. 

PARTNERSHIP.  {JurUdietion— Preservation  of  property.) 
The  court  has,  it  seems,  jurisdiction  to  interfere  for  the  preser- 
vation of  the  property  of  the  partnership,  even  where  a  disso- 
lution is  not  sought ;  but  it  refused  to  restmin  some  members  of 
«  company  from  sending  a  ship  belonging  to  the  company  upon 
a  voyage  not  sanctioned  by  the  committee.  Miles  v.  Tftomot, 
S.  607. 

POWER.  {Drfeetive  exeaUion.)  Where  the  instrument  confer- 
ring the  power  required  it  lo  be  executed  "  by  any  deed  or 
deeds  under  the  respective  hands  and  seals  (of  the  donees)  to 
be  by  them  executed  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,"  and  the  form  of  attestation  was  "  sealed 
and  delivered  in  the  presence  of,"  nothing  being  said  about 
signing :  Held,  that  by  reason  of  such  omission  the  execulioa 
was  invalid.     Watemum  v.  Smith,  8.  6S9. 

PRACTICE.  (£tamina(ion  "de  bene  esse.")  An  <«  parte  order 
for  the  examination  "de  bene  esse"  of  a  witness  stated  to  be 
"  in  her  seventieth  year,  and  very  weak  and  infirm,  and  sot 
likely  to  live  long,"  discharged — the  rule  as  to  age  requiring 
"  full  seventy  years,"  and  as  to  health,  &c.  a  stale  of  actual 
danger.     M^Kinner  v.  Everitt,  B.  166. 

3.  (Sultpfaia  duces  teatm.)  Where  the  ttiipoma  required  a  witness 
to  produce  all  books  and  accounts  in  his  power  relating  to  the 
disposal  of  a  particular  sum,  and  also  all  books  and  accounts 
relating  lo  the  matters  in  question  in  the  suit,  the  description 
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was  held  too  gcDeral,  and  upon  this  ground,  and  also  because 
the  witness  was  only  a  partner,  and  deposed  that  his  co-partners 
would  not  conMirt  to  the  production  of  the  books,  a  motion 
founded  on  the  lubpana  was  dismissed  with  coats.  AUomty 
General  v.  Wibon,  S.  527. 

PRODUCTION  OF  DOCUMENT.  ( Books  in  xue.)  Where  a 
defendant  states  in  his  answer,  that  books  which  the  plaintiff  is 
entitled  to  see  are  in  constant  use  and  necessnry  in  his  business, 
they  will  be  ordered,  in  the  first  instance,  to  be  produced  at  the 
defendant's  residence  or  place  of  business.  Grane  y.  Cooper, 
M.  &  C.  263. 

SALE  UNDER  DECREE.  {Bidding  witiout  leave.)  Though 
a  party  in  the  cause  is  not  entitled  to  bid  without  leave,  he  will 
Qol  be  treated  with  the  same  strictness  asassignees  in  bankruptcy 
attempting  w  purchase  the  bankrupt's  properly  ;  consequently, 
where  a  party  had  bid  without  leave  and  become  a  purchaser,  a 
motion  that  the  estate  should  be  put  up  again  at  the  price  for 
which  he  bought  it,  and  that  if  it  fetched  more  the  sale  should 
be  set  aside  at  the  cost  of  the  party  who  had  so  purchased,  was 
refused.     Eltoorthy  v.  Billing,  8.  98. 

SOLICITOR.  (CotU  in  c(ue*  oftnut.)  Where  one  of  two  part- 
ners was  a  trustee  under  a  will :  Held,  that  the  firm  could  only 
charge  the  testator's  estate  for  costs  out  of  pocket.  Colling  v. 
Carey,  B.  128. 

8.  (Taxation  of  liil.)  Where  a  party  became  liable  on  bis  mar- 
riage to  pay  a  bill  of  costs  incurred  partly  by  his  wife  before 
marriage,  and  partly  by  her  first  husband,  he  was  held  entitled  to 
have  such  bill  taxed  though  he  had  not  stood  in  the  relation  of 
client  to  the  solicitor.     Waring  v.  Williams,  B.  1. 

SOLICITOR  AND  CLIENT.  (Prieileged  comnamieation.)  Com- 
tnunications  made  through  a  third  person,  from  a  client  to  a 
solicitor,  are  privileged,  if  otherwise  entitled  to  be  so.  Bunbury 
T.  SwiJtiry,  B.  173. 

2.  (Same  cote  far  foreign  counsel.)  A  case  submitted  since  the 
institution  of  the  suit  to  a  Dutch  lawyer  was  held  privileged. 
lb. 
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SPECIFIC  PERFORMANCE.  iSupplrmtntalmU—Damagei.) 
Held  that  ■  party  who  had  obtained  a  decrea  for  a  ipecitic  per- 
formance might  obtaiD  by  auppleinental  suh  compensation  for 
damage  done  to  bim,  by  abttractioa  (by  the  deEsndant)  pendente 
Ule  of  part  of  the  aubject  matter  of  the  original  suit;  the  amount 
of  damage  to  be  assessed  in  an  action  brought  under  the  direc- 
tion of  the  court.     Nelton  j.  Bridget,  B.  S8&. 

VENDOR  AND  PURCHASER.  ( Time  of  performance— CosU.) 
Where  lime  is  not  the  essence  of  the  contract,  by  its  original 
terms,  it  may  be  made  so  on  reasonable  notice  by  either  party ; 
but  where  an  objection  founded  on  such  a  notice  Is  set  up  and 
fails,  the  defendant  will  have  to  pay  the  costs  up  to  the  bearing. 
Taylor  v.  Brown,  B.  160. 

WILL.  {Cmutrvelion — Legal  repreteiaative*.)  There  being  a 
bequest  to  A.  or  his  legal  repreeentatives,  A.  betng  dead  at  the 
date  of  the  will  (which  the  testator  did  not  know) :  Held,  that 
A.'s  next  of  kin,  according  to  the  statute  of  distribution,  were 
entitled,  lo  the  eiclusion  of  his  legatees  or  executors.  Cotton 
».  Cotum,  B.  67. 

2.  (ConttrvOion — Partial  restraint  on  alienation.)  Be(]uest  of 
money  and  leaseholds  to  a  feme  eole  "  for  her  own  absolute  use, 
vithoul  liberty  to  sell  or  assign  during  her  natural  life  :  "  Held 
to  confer  an  absolute  interest  without  power  of  alienation  during 
life.     Baker  v,  Nevton,  B.  112. 

a  (Coiutruction— Payment  of  legadee.)  Where  legacies  given 
.  by  witt  were  made  payable  at  twenty-one  :  Held,  that  the  pay- 
ment of  them  was  not  accelerated  by  a  direction  in  a  codicil  lo 
pay  alt  legacies  as  far  as  practicable  within  six  months.  Fro$t 
T.  Capel,  B.  164. 

4.  ( Cotutractton — Period  of  ntrvtrorsMp.)  Testator  gave  to  bin' 
wife  for  life  all  his  remaioing  eatales  and  also  all  his  capital  ia 
trade  ID  trust  at  bis  death  for  his  then  surviving  children,  except 
as  lo  the  rental  of  his  estates,  which  he  gave  to  his  surviving 
female  children,  subject  to  certain  restrictions,  with  a  giA  over 
(from  one  to  the  other)  upon  the  decease  of  any  of  the  children 
without  issue,  and  from  the  last  female  child  to  tbe  males  in  like 
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manDer :  Held,  that  tbe  surviving  female  children  meant  the 
children  surviving  his  wife.      Wordtworth  v.  Wood,  B.  25. 

5.  (Construction — Separate  vtt.)  Bequest  in  trust  to  pay  income 
to  tesiator^s  wife  for  her  life,  to  ht  by  her  applied  for  the  main- 
tenance of  herself  and  children  by  the  testator :  Held,  not  to 
be  a  gift  to  the  separate  use.      Ward/e  v.  Claxton,  S.  524. 

6.  (AbsoltUe  interett — Remotenesa.)  Where  there  was  a  bequest 
of  personally,  in  terms  giving  an  absolute  interest  in  the  first 
instance  to  the  testators,  followed  by  a  direction  to  invest  in  trust 
for  them  for  life,  with  a  remainder  to  iheir  children  thai  was  too 
remote,  ibwas  Held,  that  the  absolute  gift  was  not  cut  down  by 
the  subsequent  direction.     Ring  v.  Hardwick,  B.  352. 

7.  {ComtrwUion.)  Testator  gave  600^  to  be  applied  io  payment 
of  the  debt  to  which  Z.  chapel  was  or  might  be  subject  at  his 
death.  At  that  time,  by  arrangement  among  tbe  body  of  dia- 
senlers  with  which  tbe  chapel  was  in  connexion,  6001.  was  laid 
on  the  congregation  belonging  to  that  chapel,  but  there  was  no 
legal  chai^  affecting  the  chapel :  Held^  that  the  legacy  failed. 
Dmies  v.  Hopkins,  B.  276. 

8.  (Conatruclion — interest — ikare.)  Bequest  to  trustees  to  be  di- 
vided between  the  testator's  wife  and  six  poor  members  of  a 
chapel :  Held,  that  the  wife  had  a  seventh  absolutely,  and  that 
tbe  interest  only  of  the  other  six-sevenths  was  payable  to  tbe 
BIX  poor  members  tn  perpetvam.  Gregory  v.  The  Atlomeg 
General,  B.  366. 

.9.  (Cumulative  legacy.)  A  testator  bequeathed  to  A.  B.  an  annu- 
ity of  150/.  half.yearly,  for  her  separate  use,  afterwanls,  on 
bearing  that  she  was  married,  (as  she  was  at  the  time  of  the 
original  bequest),  he  wrote  on  the  margin  of  the  will  opposite 
the  above  passage,  "  now  Mrs.  C.  D.,  one  hundred  guineas  per 
annum,  in  quarterly  payments,"  which  be  signed.  The  two 
bandwntings  were  proved  separately :  Held  nevertheless  that 
the  annuity  of  one  hundred  guineas  was  in  substitution  for  the 
Other,  and  that  this  was  given  to  the  separate  use.  Jlfnrttn  v. 
Drinkwater,  B.  215. 
10.  (Amo/eneu.)    A  devise  in  these  words,  "  to  all  and  every 
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my  grandchildren,  the  children  of  my  said  son  A.,  and  ihree 
daughlera,  B.,  C,  and  D.,  who  shall  attain  the  age  of  Iwenty- 
four  years  :  "  Htld  void,  for  remoteness,  although  there  were 
no  grandchildren,  not  born  in  the  testator's  life  time.  Newman 
V.  Newman,  S.  51. 

11.  {Specific  legacy — Word  "hia.")  Testator  bequeathed  as  many 
of  his  canal  shares  as  he  should  leave  childreo  him  surviving, 
one  share  for  each  child,  "  at  the  date  of  his  will,  he  had  eight 
shares  and  seven  children  ;  at  his  death,  ten  shares  and  eleven 
children  ; "  Held,  that  the  eight  shares  only  passed.  Milter  v. 
LUlle,  B.  259. 

12.  {Vesting  of  legacies — Time  of  payment.)  Whens  there  was 
first  a  distinct  gift  of  a  legacy,  and  then  a  direction  that  it  should 
be  paid  within  six  months,  and  a  general  declaration  that  all 
legacies  should  be  vested  only  when  payable,  and  the  legatee 
died  within  the  six  months :  Held,  that  the  legacy  had  vested. 
Ltteas  v.  Carline,  B.  367. 


ADUOAI^TY. 
Seleetions  from  3  Hag^ud,  part  3. 

ADMIRALTY.  {O^e  and  jurisdiction  of  lord  high  admiral— 
Droits.)  The  origin  and  limits  of  the  of&ce  and  jurisdiction 
were  fully  considered,  and  it  was  decided,  that  it  begins  on  the  , 
coast  of  the  kingdom  regularly  at  low  water  mark,  and  obtains, 
allernaiely  within  the  land  jurisdiction,  whether  by  common 
law  or  grant,  over  the  space  between  high  water  mark  and  low 
water  mark,  end  it  was  the  opinion  of  the  court,  that  a  grant  to 
a  private  person  in  derogation  of  these  limits  was  void. 

The  limit  of  three  miles  below  low  water  mark  is  a  territorial 
limit  between  nation  and  nation.  The  Sing  v.  Forly-Nine 
Castes  of  Brandy,  257. 

BOTTOMRY.     {Purchaser  of  hand  wiilumt  notice.)     A  public 
■dvertiBement  for  sale  of  a  bottomry  bond  does  not  discharge  a 
11* 
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purchaser  from  the  obligalioo  to  Inquire  into  the  fact  of  "  aa 
UDprovided  necessity."     Prince  of  Saxe  Cobourg,  387. 

COLLISION.  {Chie  haided  imd  fre»-~Cotti.)  A  vessel  close 
hauled,  and  wfaicb  ought  therefore  to  have  held  on,  iu  order  to 
get  out  of  the  way  of  a  vessel  going  free,  ivbich  had  oeored  her 
without  altering  her  course,  attempted  (o  wear,  and  was  run 
down  by  the  other  vessel,  who  had  changed  her  course  at  the 
same  time  :  i£iU,  accord ng  to  the  opinion  of  the  trinity  mas- 
ter, that  the  collision  was  imputable  to  the  former  vessel ;  but 
the  other  vessel  not  having  endeavoFed  to  assist  after  the  acci- 
dent, the  owner  was  condemned  in  the  costs.     Celt,  SSI. 

3.  (DiffererUlacks.)  If  two  vessels  are  beating  to  windward  oa 
opposite  taclts,  it  is  the  duty  of  the  one  on  the  starboard  tack  to 
hold  on,  and  of  the  other  to  give  way.    JupUer,  330. 

3.  {Suomtr.)  Principles  applicable  to  steamen.  Full  amount  of 
damages  and  costs  given  against  steamer  who  was  going  in  a 
fog  widi  unabated  speed  in  a  track  frequented  by  coasters,  and 
who  did  not,  when  hailed,  immediately  back  her  engines.  Perth, 
414. 

WRECK  OF  THE  SEA.  {What  piates  hf  the  words.)  A  grant 
of  wreck  of  the  sea  does  not  include  what  is  commonly  called 
fiolsam,  which  is  droits,  but  it  does  include,  1,  goods  found  at 
low  water,  between  high  and  low  water  mark ;  2,  goods,  be- 
tween the  same  limits,  partly  resting  on  the  ground,  but  still 
moved  by  the  water.  The  King  v.  Borty-Nine  Ctuks  of  Broftdy, 
267. 

2.  (Same.)  The  same  point  was  decided  the  same  way,  and  it 
was  also  held,  as  to  goods  which  have  touched  the  ground,  but 
have  been  again  floated  by  the  tide,  and  are  within  low  water 
mark,  that  the  right  of  the  grantee  of  wreck  of  the  sea,  will  de- 
pend upon  circumstances,  as  whether  they  were  seized  by  a 
person  wading,  or  swimming,  or  in  a  boat.  Tie  King  v.  Ttea 
Catkt  of  Ttdltno,  S94. 
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II.— DIGEST  or  AUERICAH  CASES. 


Selection*  ttonn  I  Hetctlf'i  mnd  19  Picberinf '■  (HauuliiMetta) ;  ud  21  and 
S3  WeDdell'i  (New  Ysik)  Reporti. 

ACCORD  AND  SATISFACTION.  (By  one  partna^)  The  ac- 
ceptaDce  of  the  note  of  a  Ihird  person  from  one.  of  the  members 
of  K  firm,  indorsed  by  him,  together  with. ihe- payment  oC  the 
balance  of  the  accouol  against  the  firm  in  cash,  is  an  accord  and 
satisfaction  of  the  demand  against  the  firm  4  there  being  no 
agreement  that  such  note  was  received  merely  as  collateral 
security.     FrtMbie  j.  Lamed,  31  Wendell,  450. 

3.  (&me.)  So  a  judgment  confessed  by  one  of  the  partners  for 
the  debt  of  the  firm  is  a  satisfaction.    Ih. 

ACTION.  The  provision  in  the  Rev.  Sts.  c.  118,  §  42,  that 
*'  when  any  pecuniary  forfeiture  or  fine  is  made  recoverable  by 
bill,  plaint  or  information,  it  may  nevertheless  be  sued  for  and 
recovered  by  an  action  of  debt  or  an  action  of  trespass  on  the 
case,"  relates  only  to  forfeitures  and  fines  to  be  prosecuted  for 
in  forma  adapted  to  criminal  proceedings,  where  the  suit  ia 
brought  by  the  Commonwealth,  or  by  a  common  informer. 
Wiley  V.  Tale,  1  Metcalf,  653.     Colhtm  y.  Swett,  lb.  236. 

3.  (Bjt  ittference.)  As  a  general  rule,  a  common  informer  can- 
not maintain  an  action  for  a  penally,  unless  power  is  given  to 
him  for  that  purpose  by  statute.     lb. 

8.  {Corporation.)  When  an  action  ia  commenced  and  prosecuted 
by  a  corporatioD,  by  direction  of  its  oflicera  de  facto,  —  no 
other  persons  claiming  a  right  to  act  as  its  officers, —  the  de- 
fendant cannot  be  permitted  to  show,  for  the  purpose  of  pro- 
curing the  action  to  be  dismissed,  that  those  officers  were  ille- 
gally elected.  {1  Hall,  191.)  Charitable  Association,  ^c.  v. 
Baldunn,  I  Metcalf,  359. 

ACTION  ON  THE  CASE.     {Fr^aring  plaint^t  medidnei.) 
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If  a  druggist  prepares  a  certain  kind  of  mediciofi  and  designates 
it  by  the  nam&ttf  a  superior  medicine,  invented,  prepared,  and 
sold  by  the  pluotiff,  and  sells  it  as  and  for  the  medicine  pre- 
pared by  the  plaintiff,  the  plaintiff  may  maintain  an  action 
Dgainst  him  «idiout  proof  of  special  damage.  Thomson  v. 
Wineheiter,  IftPickering,  214. 

Z.  {Same.)  Where  certain  medicines  are  designated  by  the  name 
of  the  invMrtor,  as  a  generic  term,  descriptive  of  a  kind  or  class, 
the  inventor  is  not  entitled  to  the  exclusive  right  of  compound- 
ing or  vending  them,  unless  he  has  obtained  a  patent  therefor; 
and  if  another  person  prepares  such  medicines  of  an  inferior 
quality,  and  sells  them,  and  by  this  means  all  medicines  of  that 
class  are  brought  into  disrepute,  such  inventor  can  maintain  no 
action  for  any  loss  sustained  by  him  in  consequence  thereof, 
unless  they  are  sold  as  and  for  medicines  prepared  by  him.    R. 

ADDITION.  When  in  an  indictment  against  a  woman,  she  is 
described  as  A.  B.  "  wife  of  C.  D."  these  latter  words  are 
mere  addition,  or  dacriptio  persona ;  and  it  need  not  be 
proved,  on  the  trial,  upon  the  plea  of  not  guilty,  that  she  is 
such  wife.  If  such  addition  be  wrong,  it  must  be  excepted  to 
by  plea  in  abatement.     Commonwealth  v.  Lewis,  1  Metcalf,  151. 

APPRENTICE.  {Right  to  sertnce  of.)  Where  the  plaintiff  put 
his  apprentice  into  the  service  of  another  person  exercising  the 
plaintiff's  trade,  for  a  short  time,  on  wages  to  be  paid  to  the 
plainuiT,  and  during  that  period  the  apprentice  absconded  and 
went  to  sea,  it  was  held,  that  by  such  transfer  of  the  apprentice 
the  plaintiff's  right  to  his  services  was  suspended,  and  that  it 
did  not  revive  upon  his  absconding,  so  as  to  entitle  the  plaintiff 
to  his  earnings  on  the  voyage.  Ayer  v.  Chase,  19  Pickering, 
556. 

ARBITHAMENT  AND  AWARD.  A  submission  was  made  to 
the  arbitration  of  three  persons,  with  an  agreement  that  their 
award,  or  the  award  of  a  majority  of  them,  should  be  final :  All 
the  arbitrators  met  and  heard  the  parlies,  but  afler  consulting 
together  at  different  times,  and  not  agreeing  on  an  award,  one 
of  them  told  the  others  that  be  should  not  sit  with  them  again. 


^laiiizodbvGoogle 


1841.]  Digest  of  American  Caees.  167 

The  two  othen  aAerwards  met  and  made  an  award,  without 
requestiag  the  altendaoce  of  the  third,  or  giving  him  notice. 
Held,  that  the  award  waa  valid.  Carpenter-  r.  Wood,  1  Met- 
calf,  409. 
ARBITRATION  AND  AWARD.  (Aulharitt/.'i  In  a  aubmis- 
sioD  between  an  insurance  company  and  a  fttrly  assured,  in 
respect  to  a  loss,  and  an  award  of  a  sum  of  ^money  to  the  as- 
sured, the  arbilrators  will  be  deemed  not  to  hare  "cuUeeded  their 
authority  in  directing  a  transfer  bgr  the  assured  of  his  claims 
against  another  company  for  a  loss,  as  the  legal  intfeodment  is, 
that  there  was  a  double  insurance.  NichoU  t.  The  Rensselaer 
Comly  Mutual  Ins.  Co.  22.  Wendell,  125. 

2.  (Offer  to  perform.)  Upon  such  an  award,  it  is  not  necessary 
that  the  assured  should  aver  an  offer  of  performance  on  hia 
part,  if  there  be  no  necessary  connection  between  the  act  to  be 
done  by  him,  and  the  payment  of  the  money,  or  if  the  part  of 
the  award  which  directs  the  assignment  be  void  ;  if  both  parts 
of  the  award  be  valid,  each  party  is  entitled  to  no  action  for  the 
default  of  the  other.     lb. 

3.  (Doing  of  mutual  acts.)  If  an  award  directs  the  performance 
of  acts  by  both  parties,  and  the  award  as  to  the  acts  to  be  done 
by  one  of  the  parties  is  void,  and  the  void  part  is  the  considera- 
tion or  recompense  of  the'  thing  awarded  on  the  other  side,  the 
whole  award  fails ;  whether  ao  offer  to  perform  the  part  of 
the  award  void  for  uncertainty,  or  because  out  of  the  submis- 
sion, would  remove  the  objection,  qiiere.    lb. 

4.  (Same.)  To  bring  a  case,  however,  within  the  above  rule,  it 
must  be  manifest  that  the  act  directed  to  be  performed  by  one 
party  in  respect  to  which  the  award  is  bad,  is  the  consideration 
of  the  act  to  be  performed  on  the  other  side  ;  every  intendment 
being  in  favor  of  the  award.     lb. 

ARREST.  (Privilege  from.)  Where  a  party  entitled  to  free- 
dom from  arrest  while  returning  from  court,  went  to  a  place 
out  of  the  direct  route  to  his  home,  for  the  purpose  of  attending 
the  funeral  of  his  son,  it  was  hdd,  that  he  had  forfeited  his 
privilege.     Chafe«  v.  Jmes;  19  Pickering,  360. 
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ASSUMPSIT.  (By  Unant  in  eommm.)  After  <me  tenant  in 
commoD  has  obtained  fwrtitioD  by  legal  procesa,  he  ma;  ntuuQ- 
tain  an  aciioo  of  naaumpsit  against  his  former  cotr:naDt  to  re- 
cover his  s^inre  of  the  rent  received  by  Buch  cotenant  on  a 
demise  by  him  of  the  whole  estate,  before  and  during  the  pen- 
denoy'of  the  prooess  for  partition;  although  such  cotenant 
appeared  and  pleaded  to  the  petition  for  partition  that  the  peti- 
tioner wa«  not  seized  <^  said  estate  aa  tenant  in  conoMQ 
thereof.    Mmrw  r.  Luix,  i  Metcalf,  459. 

2.  (AgaiMt  svAacriitTi  to  a  eamptmy.)  Several  members  of  an 
uoincorpont0d  religious  society  mutually  agreed  in  writing  to 
take 'and  pajrTor  the  number  of  shates  affixed  to  their  aantes,  in 
the  stock  of  ([^meetinghouse  which  they  praposed  to  build,  and 
to  pay  a  certain  sum  en  each  share  to  suoh  peraoa  aa  the  ma- 
jority of  share  holders  present  at  a  meeting  to  be  held  for  that 
purpose  should  elect  as  a  treasurer ;  such  treaanier  to  give 
bond,  with  sureties,  for  fidelity,  &c.,  and  to  pay  over  Ibe  money 
received  by  him  to  the  treasurer  that  should  be  elected  by  the 
share  holders  when  they  should  be  organised  under  an  act  of 
incorporation,  which  they  intended  to  obtain.  A.  snfaecribed 
for  shares  in  said  stock,  and  B.  was  chosen  treasurer,  and  gave 
bond  as  provided  for  in  said  agreement  of  the  sobscribers.  The 
subscnbers  afterwards  obtained  an  net  of  incorporation,  o^an- 
ized  under  it,  and  chose  C.  treasurer.  A.  refused  to  pay  the 
sum  which  he  had  subscribed,  and  B.  brought  an  actioa  against 
him  to  recover  the  aome.  Held,  that  there  was  a  snfiicient 
considtfraticn  for  A.'s  promise,  and  that  the  actioa  thereoa  was 
rigbtlj  brought  by  B.      Tkompatm  v.  Page,  1  Metcalf,  565. 

3.  {  Tent  of  credit.)  Wtwrc  goods  are  sold  to  be  paid  for  by  a 
note  or  bill,  payable  at  a  future  day,  which  ie  not  delivered 
according  to  the  terms  of  sale,  the  vendor  may  sue  imme* 
dialely  for  a  breach  of  the  special  agreement  and  recover  as 
damages,  the  whole  value  of  the  goods,  allowing  a  rebate  of 
interest  during  the  stipulated  credit ;  he  cannot,  however,  main- 
tain assumpsit  on  the  common  counts  until  the  credit  has  ex- 
pired.   Haimav.Af*Us,SLl  Woffldell.W. 
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4.  (Same.)  Where  goods  are  to  be  paid  for  in  s  note  or  bill,  the 
veador  cannot  recover  on  Ibe  common  couot  Tor  goods  sold  and 
delivered  until  the  credit  has  expired  ;  but  be  ina]r  proceed  im- 
mediately for  a  breach  of  the  special  agreement.  Yale  v.  Cod' 
dington,  31  Wendell,  17&. 

&.  (M(mey  had  and  received.)  The  plainlilT  may  give  ia  evi- 
dence, under  a  count  for  money  had  and  received,  a  promissory 
note  due  when  tlie  action  was  commenced,  but  which,  at  that 
time,  he  did  not  intend  to  include  ia  the  actiM'.  Weitter  v. 
RandaU  and  Tr.  19  Pickering,  13.  ^ 

6.  (Suhttiltttum.)  An  agent  to  collect  a  debt,  if  ViA  the  consent 
of  the  debtor  he  credits  it  to  his  principal  as  pnd,  and  charges 
it  in  bb  private  account  to  the  debtor,  may  oi^tain  aiBumpsit 
for  money  paid,  or  money  had  and  received,  against  the  debtor, 
altbou^  in  foot  iheie  was  no  payment  or  receipt  of  money. 
Emeratm  v.  Bagliet,  19  Pickering,  55. 

7.  {Defect  mi  quantiiy  ef  land.)  Where  a  parcel  of  land  repre- 
sented  as  containing  fifteen  acres,  was  sold  for  15.05  by  the 
acre,  hut  the  vendor's  deed  set  forth,  that  in  cooaideratioQ  of  the 
jMyraent  of  the  sum  of  975^75,  be  thereby  conveyed  to  the 
veodee  tb»  parcel  id  question,  "  containing  fifleen  acres," 
described  by  metes  and  bounds,  and  there  proved  to  be  a  defi> 
ciency  in  the  quantity  of  the  land,  it  was  held,  that  the  vendee 
could  not  recover  back  any  porttoa  of  the  consderallon  paid, 
all  prior  pK^raaala  and  stipulationa  being  merged  ip  the  deed. 
WiliUm  V.  Hathmtof,  19  Pickering,  387. 

6.  (SooM. — Promite.)  A  aubseqaent  promise  by  soe^  .vendor, 
Ibat,  if  there  should  be  a  deficiency  in  the  quantity  of  t%p  land, 
ha  wmild  make  it  right,  ia  void,  aa  not  being  founded  on  it  sufii- 
cieat  legal  coosideralion.     lb. 

9.  (Moral  olligalion.)  In  order  that  a  moral  obligation  may 
eoaatitnte  a  valid  ocHtnde ration  for  an  express  promiae,  there 
must  have  been  some  precxttting  legal  cooHderatioa.  Dodge 
r.  Adam,  19  Ptckering,  429. 

10.  (Soflw.)  Wbei»  the  defendaDt'a  mino>  ciuldreD  were  taken 
from  hia  bouse  without  his  consent  and  without  any  neglect 
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on  his  part  to  provide  Tor  them,  and  were  boarded  by  his  wife's 
father  during  the  pendency  of  a  libel  filed  by  her  for  a  divorce, 
and  the  defendant,  after  the  board  had  been  furnished,  promised 
to  pay  thertfor,  it  was  held,  that  the  promise  was  not  binding  for 
want  of  a  sufficient  consideration.     lb. 

ATTORNEY.  {General  aulkoriiy  of.)  An  attoraey  who  prose- 
cutes a  suit  M.judgment,  has  not  power  by  virtue  of  his  {^neral 
authority  ttxHuCbarge  a  defendant  from  arrest  on  a  ea.  ta.  with- 
out the  actual  payment  of  the  debt.  Smonton  v.  BarrclU  21 
Wendell,  36!$. 

AUCTIONB£ft.  {Delegation  of  power  ly.)  An  auctioneer 
cannot  delegate  his  power  to  sell  by  auction  ;  but  be  may  em- 
ploy another' person  to  use  the  hsmmerand  make  the  outcry 
under  his  immediate  direction  and  supervi^on ;  nor  wjll  his 
occasional  absence  during  the  sale  subject  his  servant  or  sub- 
stitute to  the  penalties  of  the  statute  against  selling  by  auction 
without  a  license.  CommonweaUh  v.  Hamden,  19  Pickering, 
483. 

AWARD.  (Performance  of.)  If  one  of  the  parlies  to  an  unau- 
thorized award  performs  it  on  bia  part,  and  the  other  parly 
accepts  such  performance,  the  latter  thereby  ratifies  the  award 
and  is  bound  to  perform  it  on  bis  part.  Cuicer  v.  Athleg, 
19  Pickering,  300. 

3.  (Same.)  After  one  of  the  parties  has  received  the  benefits  of 
such  an  award,  it  seems  he  cannot  repudiate  il  on  the  ground 
that  he  ratified  it  in  ignorance  of  the  facts,  unless  he  can  and 
does  restore  the  other  party  to  as  good  a  situation  as  he  was  in 
before  the  ratification.     lb. 

3.  (SubmUsion  en  pats.)    An  award  upon  a  flubmisslon  en  pait,    ' 
cannot   be  accepted  in   court,  as  the    basb  for  a  judgment 
Shearer  v.  Mooere,  19  Pickering,  308. 

BAILMENT.  {Innke^>ers.)  An  innkeeper  Is  responsible  for  the 
safe-keeping  of  a  load  of  goods  belonging  to  a  traveller  who 
stops  at  his  inn  for  the  night,  if  the  carriage  containing  the 
goods  be  deposited  in  a  place  designated  by  the  servant  of  the 
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icnkeeper,  although  such  place  be  an  open  unenclosed  space 
near  the  public  highway.  Piper  v.  Matmy,  21  Wendell,  383. 
2.  {^Baggagt  left  at  carrier*''  ofieeM.)  Common  carriers,  who  CRiry 
passengers  and  their  baggage  as  well  as  merchandise,  are  an- 
strereble  under  their  common  law  liability  for  the  baggage  ot 
passengers  leH  at  their  offices  in  charge  of  their  agents,  with 
the  intention  of  proceeding  with  the  same  in  -the  next  train  of 
cars,  steamboats,  or  other  conveyances  departm^froin  the  place 
where  the  baggage  is  deposited.  Camden  and  Jm&ojr  RaU  Road 
Co.  V.  Betkn^,  31  Wendell,  354. 
BANK  BILL.  If  a  creditor  actually  receives  bink  bills  of  his 
debtor,  though  he  protests  that  he  will  not  receive  them  unless 
the  difference  between  their  value  and  that  of  ^cie  shall  be 
allowed  to  him,  and  the  debtor  refuses  to  make,  or  to  promise 
to  makei  such  allowance,  the  creditor  cannot  maintain  an  ac- 
tion to  recover  the  amount  of  such  difference.  FkiUipi,  Judge, 
r.  Blaie,  1  Metcalf,  156. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  (Notice 
hg  mail.)  Notice  of  protest  sent  by  mail  directed  to  the  town 
where  the  party  resides  is  sufficteat,  although  there  be  several 
post  offices  in  the  same  town,  unless  it  appear  that  the  holder 
knew  that  it  should  be  directed  in  a  different  manner ;  or  now 
by  statute,  unless  the  party  when  a0ixing  his  signature  to  a  bill 
or  note  specifies  thereon  the  post  office  to  which  notice  must  be 
addressed.  Dotoner  v.  Remer,  31  Wendell,  10. 
3.  (Relea$e  ofjirat  indorser.)  Where  there  are  three  consecutive 
indorsers  to  a  promissory  note,  the  release  by  the  plaintiff  of  the 
first  indorser,  is  a  bar  to  an  action  against  the  second  and  third 
iodorsers.  Neweomb  v.  Raynor,  31  Wendell,  108. 
3.  (Paying  value.)  Where  a  bank  receives  and  discounts  nego- 
tiable  paper,  places  the  proceeds  to  the  credit  of  the  holder,  and 
charges  over  against  him  and  cancels  other  notes  upon  which 
are  responsible  parties,  but  which  are  over-due  and  lie  under 
protest,  such  cancellation  is  equivalent  to  paying  value  at  the 
lime,  and  precludes  all  defence  existing  as  between  the  original 
parties.     Bank  of  Salina  v.  Baicod,  21  Wendell,  499. 
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4.  {Guaranty  inform  of.)  A  giuranty  of  a  clebt  in  the  form  of 
an  indorsement  of  a  promissory  note  is  obligatory  upon  the 
guarantor ;  and  in  case  of  non-payment  by  the  debtor,  tha 
guarantor  is  liable  for  the  whole  amount  of  the  debt,  and  not 
merely  for  ttie  sum  received  by  him,  with  the  interest  thereof. 
Oailes  v.  Boorman,  21  Wendell,  588. 

5.  (lieglect  of  notary.)  An  action  does  not  lie  against  a  notaiy 
for  the  omission  of  notice  of  protest  lo  an  indorser,  where  the 
bolder  may  l^sort  to  other  grounds  for  fixing  the  indorser  inde> 
pendent  of  tbta  notice,  and  wilfully  or  negligently  omits  to  avail 
himself  of'such  facts.     Franklin  v.  Smith,  21  Wendell,  724. 

6.  {Duty  of  batUt receiving  for  collection.)  A  bank  receiving  for 
colleciion  a  biTI  of  exchange  drawn  here, upon  a  person  residing 
in  another  stale,  is  liable  for  any  neglect  of  duly  occurring  in  its 
collection,  whether  arising  from  the  default  of  its  officers  here, 
its  correspondents  abroad,  or  of  agents  employed  by  such  cor- 
respondenlB.  S.  4*  M.  Allen  v.  The  Merchants*  Bank,  22  Wen- 
dell, 215. 

7.  {Same.)  This  liability  may  be  varied,  however,  either  by  ex- 
press contract  or  by  implicatioa  arising  from  general  usage  in 
respect  to  such  paper  ;  it  is  competent,  therefore,  for  the  bank 
to  show  an  express  contract,  varying  the  terms  of  its  liability, 
or  in  the  absence  of  a  judicial  deienniDation  upon  the  point,  to 
show  that  by  the  usage  and  custom  of  the  place,  a  bank  thus 
receiving  foreign  paper  is  liable  only  for  its  safe  transmission 
to  seme  competent  agent,  and  is  not  responsible  for  the  acta  at 
omissions  of  such  agent,  or  of  any  subordinates  employed  by 
him.    lb. 

6.  {Same.)  The  inquiry,  however,  in  such  case,  is  not  as  to  the 
opinion  of  merchants,  however  general,  as  to  the  law  of  the 
case,  but  as  to  the  usage  and  practice  in  respect  to  such  trans- 
actions, or  the  ganeral  underalandiog  of  merchants  as  to  the 
nature  of  the  contract  evidenced  by  their  acts,  so  as  to  enable 
the  coort  lo  give  the  contract  a  correct  interpretation.     lb. 

9.  {Duty  of  notary.)  Where  a  debt  was  lost  by  the  omission 
of  a  notary  to  give  notice  of  the  non-acceptance  of  a  hill  pre- 
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sented  befora  inaturily,  it  was  held  not  to  ezcun  a  bank  which 
bad  received  the  same  for  collection,  that,  by  the  law  merchant 
of  the  place  where  the  bill  waa  presented,  notice  of  non-ac- 
ceptance was  deemed  unoecesaary  ;  but  that  on  the  contrary, 
as  the  lex  loci  amtractut  governed  io  a  case  lik*  it,  it  was  the 
duty  of  the  bank  to  have  given  the  necessary  instructions  to  its 
correspondents,     lb. 

10.  (Same-)  The  omission  to  give  notice  of  non-acceptance  hap- 
pening through  the  default  of  a  commissioned  gamic  officer,  a 
notary,  does  not  vary  the  rights  of  the  psrlie^,:  ffro  hoc  vice, 
be  acted  merely  as  the  agent  of  his  employers,  and  not  in  his 
official  capacity,     lb. 

11.  (Witnetted  note.)  The  indorsee  of  a  witnessed  promissory 
note  may  maintain  an  action  thereon,  for  his  own  use,  in  the 
name  of  the  payee,  against  the  maker,  after  the  expiration  of 
six  years  from  the  time  when  the  cause  of  action  accrued,  if 
such  action  la  brought  with  the  coiuent  of  the  payee,  or  he 
makes  no  objection  thereto.  Hodga  v.  Holland,  19  Pickering, 
43. 

12.  (Fitlitiinit  pagee.)  A  promissory  note  purporting  to  be  pay- 
able to  a  real  person  and  indorsed  in  a  forged  handwriting 
jeMmbllng  and  intended  to  pass  for  hia,  cannot  be  considered 
as  a  note  payable  to  a  fictitious  payee  and  so  negotiable  without 
being  Indorsed.    Dana  y.  Underwood,  19  Pickering,  99. 

13.  (Acceptor /or  accommodation.)  The  acceptor  of  a  bill  of  ex- 
change for  the  accommodation  of  the  drawer,  may  pay  it  on 
the  last  day  of  grace  before  the  commencement  of  business 
hours,  and  forthwith  bring  his  action  against  the  drawer  to 
recorer  an  indemolty.  Whilweli  v.  Brigham,  Id  Pickering, 
117. 

14.  (Same.)  A'payment  of  a  bill  by  such  acceptor,  before  the 
last  day  of  grace,  will  lake  effect  as  a  payment  at  the  com- 
mencement of  that  day,  as  against  the  drawer.     lb. 

18.  (Aeeeplor /or  honor.)  The  acceptor  of  a  bill  of  exchange 
for  tbe  honor  of  the  drawer  cannot  maintain  an  action  thereon 
agaloBt  him,  without  protrf'  of  its  presentment  to  the  drawee,  and 
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noa-acceptanc6  or  Don-payment  by  him,  and  notice  thereof  to 
the  drawer.     Baring  v.  Clarke  19  Pickering,  220. 

16.  (PosteuioH  of  hill.)  The  poBsession  of  a  billof  exchengeby 
the  acceptor,  after  it  has  been  in  circulation,  is  prima  fade 
evidence  that  it  has  been  paid  by  him.     Ih. 

17.  ( Waiver  of  notice.)  A  promissory  note  was  indorsed,  first 
by  the  payee,  and  then,  for  the  accommodation  of  the  promisor, 
by  the*  defendant,  and  over  the  payee^s  name  were  written  the 
words,  "  waiving  right  to  notice."  The  note  was  then  dis- 
counted al  a  bank,  at  which  the  defendant  was  accustomed  to 
do  businen,  and  the  by-laws  of  which  required  the  indorsers  of 
notes  discounted,  to  waive  their  right  to  notice,  on  the  back  of 
the  papeK,  Held,  that  the  waiver  of  notice,  on  the  back  of  the 
note  in  question,  was  the  several  act  of  the  first  indoraer,  and 
that  the  defendant  was  entitled  to  notice.  Central  Bank  v. 
Darw,  19  Pickering,  373. 

BOND.  A  Bubaequent  attaching  creditor,  on  being  admitted  by 
the  court  of  common  pleas,  under  St.  of  1B23,  c.  142,  to  defend 
an  action  brought  by  a  prior  attaching  creditor,  filed  a  bond  for 
the  payment  of  all  such  costs  and  damages  as  said  court  should 
adjudge  and  decree  to  have  been  occasioned  by  such  defence 
to  be  so  made.  The  action  was  afterwards  brought,  by  appeal, 
into  the  S.  J.  C ,  where  defence  was  made  but  did  not  prevail. 
Judgment  was  thereupon  rendered  against  the  defendant  for 
the  plaintiff's  full  demand  and  for  costs,  and  execution  was 
sued  out  thereon  and  returned  satisfied  in  part  only,  the  de- 
fendant being  insolvent.  No  adjudication  respecting  costs,  6ic. 
was  made  by  the  court  of  common  pleas.  Held,  th^t  the  pli 
tiff's  only  remedy  was  by  suit  on  the  bond,  after  an  adjudica- 
tion,  as  to  costs  and  damages,  by  the  court  of  common  pleas 
and  that  be  had  waived  this  remedy  by  taking  his  said  judg- 
ment against  the  original  defendant  Whitwelt  v,  Bunuide, 
1  Metcalf,  39. 

2.  (Computation  of  lime.)  In  computing  the  time  within  which  a 
prisoner  in  execution  must  surrender  himself  to  close  confine- 
ment, when  be  gives  bond,  pursuant  to  Bev.  Sts.  c.  97,  %  €3, 
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with  condition  that  "  if  lie  shall  Dot  be  lawfully  discharged 
within  ninetyTlays  from  the  day  of  his  commitment,  he  will 
surrender  himself,"  Ace.,  the  day  of  commitment  is  to  be  ex- 
cluded. And  as  such  prisoner  has  the  whole  of  the  ninety  days, 
thus  computed,  to  obtain  his  discharge,  the  condition  of  his 
bond  ia  saved,  if  be  surrender  himself  on  the  nincly-first  day. 
Wiggin  V.  Peter*,  1  Metcalf,  127. 
3.  {Same.)  A  bond  with  condition  that  the  prisoner  "  shall,  at 
the  expiration  of  ninety  days  from  the  day  of  his  commitment, 
surrender,  &.c>,  unless  he  shall  before  that  lime  have  been  law- 
fully discharged,"  is  of  the  same  legal  effect  as  a  bond  with 
conditioD  in  the  precise  terms  prescribed  by  the  Rev.  Sts.  c.  d7, 

%  63.    n.  ;. 

BOUNDARIES.  (AcU  of  parties.)  Where  a  deed,  conveying 
land,  is  of  doubtful  construction  as  to  the  boundaries,  the  con- 
struction given  by  the  parties  themselves,  as  shown  by  their  acts 
and  admissions,  is  deemed  to  be  the  true  one,  unless  the  contrary 
be  clearly  shown.     Stone  v.  Clark,  1  Metcalf,  378. 

BY-LAW.  {Unequal  and  unreasonabie.)  A  by-law  of  the  city 
of  Boston,  requiriug  that  every  person,  who  enters  hia  particu- 
lar drain  into  a  common  sewer  of  the  city,  shall  be  held  to  pay 
to  the  city  such  bum  as  is  his  just  proportion  of  the  expense  of 
making  such  common  sewer,  having  reference  always  to  the 
last  valuation  of  such  person^s  estate,  in  the  assessors'  books, 
previous  to  the  expenditure,  is  void  for  inequality  and  unrea- 
sonableness.    Ciiy  of  Boston  v.  SkoK,  ]  Metcalf,  130. 

CASE.  {For  teditction  of  daughter.)  An  action  on  the  case 
may  be  sustained  by  a  father  for  the  seduction  of  his  daughter 
without  proving  any  actual  loss  of  service  ;  it  is  enough  that  the 
daughter  be  a  minor  residing  with  her  father,  and  that  he  has 
the  right  to  claim  her  services.  Hewitt  r.  Prime,  31  Wendell, 
79. 

2.  {Same.)  In  such  action  a  plaintiff  may  show  in  proof,  in  aggra- 
vation of  damages,  any  circumstances  the  natural  consequences 
of  the  principal  act,  although  they  did  not  transpire  until  af\er 
.  suit  brought.     Ih. 
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3.  {For  eoUUion.'i  In  an  Bciioa  on  the  case  for  a  colliaion  of  ves- 
sels, the  plaioiJj^'  is  not  entitled  to  recover,  if  the  injury  is  in 
any  degree  aUribulable  to  hit  own  want  of  care  ;  and  where 
such  is  the  fac^.^d  he  obtains  a  verdict,  a  new  trial  will  be 
granted.     Bami^  f.  Colt,  21  Wendell,  188. 

4.  (Malicima  proMtnttion.)  An  action  on  the  case  for  a  mali- 
cious prosecution  lies  against  a  party  who  falsely  and  maliciously 
prosecutes  anolbef,  although  the  court  in  which  such  praaecutioo 
was  had  was  jitterly  destitute  of  jurisdiction  in  the  niaiter; 
consequently  It  is  not  neceasary  in  the  action  for  the  nialicioua 
prosecution  <^  aver  or  prove  that  the  court  in  which  were  the 
proceedings  complained  of  had  jurisdiclion,  provided  that  the 
malice  and  falsehood  of  the  charge  be  put  forward  as  the  grata- 
men,  and  the  arrest  or  other  act  of  trespass  be  alleged  merely 
as  a  consequence.     Morrit  v.  Scotl,  SI  Wendell,  281, 

5.  (CtdpaiU  negligence.)  Where  a  child  of  such  tender  age  as 
not  lo  possess  sufficient  discretion  lo  avoid  danger,  b  permitted 
by  his  parent!  lo  be  in  a  public  highway  without  any  one  to 
guard  him,  and  is  there  run  over  by  a  traveller  and  injured, 
neither  trespass  or  case  lies  against  the  traveller,  if  there  be  no 
pretence  thai  the  injury  was  voluntary  or  arose  from  culpable 
negligence  on  his  part.    Hartfield  v.  Roper,2l  Wendell,  615. 

6.  (Same.)    In  an  action  for  such  injury,  if  there  be  negligence 
'    on  the  pan  of  the  plaintifi*,  there  cannot  be  a  recovery  ;  and 

although  the  child,  by  reason  of  his  tender  age,  be  incapable  of 
usifg  that  ordiaaiy  care  which  is  required  of  a  discreet  and 
pru4Mt  person,  the  want  of  such  care  on  the  part  of  the  parents 
or  guardians  of  the  child  furnishes  the  same  answer  to  an  action 
by  the  child,  as  would  its  omission  on  the  part  of  the  plaintiff  in 
an  action  by  an  odult.     lb, 

7.  (Same.)  The  same  rule,  it  seems,  would  apply  in  an  action  by 
a  blind  or  deaf  man,  or  a  person  non  compos,  who,  under  similar 
circumstances,  received  an  injury  on  a  public  highway.     Ih. 

CONSIDERATION.  (Covenaai.)  Where  lands  were  sold  and 
conveyed  by  deed,  containing  a  covenant  for  quiet  eBJoymeot, 
and  the  purchaser  executed  his  bond  for  the  consideration  money. 
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it  wu  luU(  tb«t  it  i«  no  deCNwe  to  ta  wtioa  oa  th«  bond,  that 
the  graDtor  wm  not  aeized  in  fee  and  had  ^o~  right  to  coovejr 
tbo  prentiaeat  if  then  b«  no  iiJIegatKiD  of  aay  fraudulflnt  repre- 
seniatioD  on  the  part  of  the  plainiifi*  in  reapect  (o  th«  title ;  the 
above  facts  abowing  noilbar  »  failure  or  aq  original  want  of  con- 
aideralioo.     WkUwy  f^Lewu,  21  Wendell;  131. 

%.  {Jnadtqitaey.)  A  promise  or  obligalion  cannot  be  defeated  in 
vhole  or  in  part,  on  the  ground  of  the  inadequacy  of  the  com- 

.  penaation  received  for  the  ohligati<»  iacMPe^l^tbe  slighteat 
coosidemtioa  is  auffiaieot  to  aupport  the  moat  oneroui  ohligation ; 
tbe  meaaing  of  the  riile  that  yon  may  impeach  the  contideraiion 
ia  only  that  you  may  afaow  Craud,  mistake  or  illegality  in  its  con- 
coction, or  Don-perfonnaoce  of  tha  atipulationa  of  the  agree- 
mept  QD  the  part  of  the  pramiasafk'  OoUey  v.  Boormaa,  31 
WendflH,568,  .         . 

3.  ( JIecoupeiR«n(.)  Where  an  action  is  brought  for  breach  of  a 
contraot,  whether  the  nama  he  aealed  or  not,  and  the  defendant 
c^n  AbQw  that  the  plajniiff  hoa  not  parGiwed  tha  contract  on 
|)ia  pari,  at^qrdiag  to  it*  tenea  or  apirit,  ao  a«  to  entitle  him  to 
a  croaa-aiitiQn,  he  may  at  hia  alection,  iiMead  of  bringing  an 
actfon  in  hia  turn,  rMWp^  bis  damage*  ariaieg  from  the  breach 
comwittad  by  the  plswlifla,  vbather  they  bo  liquidated  or  not 
/m  V,  Voa  Erpt,  88  Wendell,  L»S. 

4.  (5«Xf-)  It  aqomfi  faowflver,  t|mt  >a  auch  case,  the  defendant 
should  give  notice  with  hia  plea  of  bis  intentioa  to  awilt  upon 
Uu*  right  of  rtcowpsiwgi.     A.  ^i 

CONTRACT-  (Cfmti4«miM,'^  Aprom;ae,by  the  katd«!rc^  a 
ji^nt  an4  several  note,  to  ooa  of  the  makera  who  bad  made  part 
payment  there«f|that  he  would  look  to  the  other  maker  for 
payment  of  what  nmained  due  therewi,  is  without  considera- 
tion, and  furnishes  no  defeoce  to  an  action  agunal  the  maker, 
to  whom  auch  promise  was  made,  to  recover  the  lenuunder  of 
the  note.    Smtk  y-  Bmrtlmlomui,  1  Metcalf,  276. 

i,  (SaaM;)  A  promise  to  pay  «  demand  which  the  promisee  had 
voluntarily  relwsed  for  the  purpoae  of  rendering  the  promisor  a 
competent  witness  in  a  suit  against  the  promisee,  is  without 
VOL.  xxn. — NO.  LL  12 
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considenitioD,  and  ao  action  thereoa  cannot  be  suBtained.  Af- 
ter such  release,  there  is  do  auch  moral  obligation  to  pay  the 
demand,  as  will  support  a  promise  to  pay.  ValetUine  t.  FoiUr, 
1  Metcalf,  f^O. 

3.  {Cojulruction.)  It  was  agreed  between  A.  and  B.  that  if  A. 
would,  at  his  own  expense,  complete  a  certain  machine  which 
he  had  projected,  and  satisfy  B.,  by  trial  thereof,  that  it  would 
save  one  fourth,  or  more,  of  the  expense  then  incurred  by  B.  in 
a  certain  manufacturing  process,  B.  would  pay  A.  twelve  per 
cent,  on  the  actual  savings  made  by  said  machine.  A.  built  the 
machine  in  B.*8  warehouse  ;  but  B.  in  fact  paid  all  the  expenses 
of  buildit^  i^  including  the  labor  of  A.  thereon.  B.  used  the 
machine,  and  the  savings  made  by  the  use  thereof  more  than 
repaid  him  the  expense  of  constructing  it.  Held,  that  the  ma- 
chine was  the  property  of  B.  BoMton  India  Ruiber  Co.  v. 
Hoyt,  1  Metcalf,  139. 

4.  (Rescinding.)  Where  goods  are  sold  and  delivered,  and  the 
seller  afterwards  agrees  to  receive  in  payment  therefor  the  note 
of  a  third  person,  indorsed  by  the  payee  and  another,  and  the 
buyer  delivers  such  third  person's  note,  on  which  the  promised 
indoreements  are  forged,  the  seller  canoot,  upon  discovering 
the  forgery,  maintain  an  action  against  the  buyer,  for  goods 
sold  and  delivered,  until  he  has  rescinded  the  agreement  and 
returned,  or  ofiered  to  reluro,  the  note.  Cootidge  v.  Brigham, 
I  Metcalf,  M7. 

5.  (Same.)  A  cootract  cannot  be  rescinded  by  one  of  the  parties 
for  the  default  of  the  other,  unless  both  of  them  can  be  put  in 
the  same  state  as  before  the  contract.  It  must  be  rescinded 
in  lolo  i  and  if  the  party  rescinding  has  received  property  of 
any  value,  however  inconsiderable,  under  the  contract,  he  must 
restore  it  to  the  other  party.     Ih. 

6.  (Accident.)  Where  a  person  contracted  to  build  a  house  on 
the  land  of  another,  and  the  house  was,  before  its  completion, 
destroyed  by  (ire,  without  his  fault,  it  was  held,  that  he  was  not 
thereby  discharged  from  his  obligation  to  fulfil  bis  contracL 
Adams  V.  McAob,  19  Pickering,  375. 
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7.  (iSmne.)  If  a  person  contract  to  build  a  boase  for  another,  and 
on  bia  land,  and  the  house,  before  its  completion,  be  destroyed 
by  fire,  he  is  not  sntitled  to  any  compensation  for  the  tabor  and 
materials  bestowed  and  furalsbed  in  puTBuance  of  the  contract. 
Adams  v.  Nichols,  19  Pickering,  279. 

8.  {Terminating  of.)  The  piaintifi*  having  agreed  to  spin  at  the 
defendants'  factory  at  a  certain  rale  per  yard,  and  for  a  certain 
time,  upon  being  furnished  by  them  with  the  material,  and  the 
defendants  having  failed,  occasionally,  to  supply  sufficient  ma- 
terial, it  was  held,  that  the  plaintiff  waived  his  right  to  terminate 
the  contract  on  the  ground  of  such  failures,  if  he  continued'  in 
the  defendants^  serrice  for  such  a  length  of  tiroe  atlerwards,  as 
would  lead  the  jury  to  infer  a  waiver ;  end  that  if  the  plaintiff 
left  the  defendants'  service  without  saying  at  the  time,  that  he 
leA  on  that  ground,  he  thereby  waived  such  right,  so  far  as  re- 
garded deficiencies  in  the  supply  of  material  happening  a  short 
time  before  he  left.     Thayer  t.  Wadsworth,  19  Pickering,  349. 

9.  (  Time  of  payment.)  If  a  contract  for  service  to  be  performed 
for  a  certain  time  be  silent  as  to  the  time  when  payment  is  to 
be  made  therefor,  the  presumption  that  payment  is  to  be  made 
at  the  expiration  of  the  term  of  service,  and  not  in  part  before 
that  time,  may  be  rebutted  by  any  evidence  from  which  a  jury 
nay  lawfully  infer  a  different  arrangement  between  the  parties. 
R. 

10.  {Leming  aftenice.)  If  the  plaintiff,  having  agreed  to  work 
for  the  defendant  for  a  definite  period,  voluntarily  leaves  the 
defendant's  service  without  any  fault  on  the  part  of  the  defend- 
ant and  without  his  consent,  before  the  expiration  of  the  term, 
he  cannot  recover,  either  on  the  express  contract  or  on  a 
ffunUuni  meruit,  for  the  labor  actually  performed  by  him. 
Olmslead  v.  Beale,  19  Pickering,  528. 

CONVEYANCE.  (MomimenU.)  In  a  deed  of  conveyance  of 
woodland,  the  boundary  line  was  described  as  running,  "north- 
erly to  land  of  M.,  thence  southessierly  by  M.'s  land,  thirty- 
eight  rods  and  one  half,  to  a  slump  and  stones  -,"  and  imme- 
diately after  the  conveyance  the  parties  went  upon  the  land 
12* 
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and  a  moDumettt  wu  pointed  out  a»  being  nt  the  northwesferlj 
corner,  and  a  stump  aad  sUmea  as  at  the  northeasterly  corner, 
aod  the  length  of  the  line  between  (hem  was  exactly  tbirty-eigbt 
rods  and  a  half;  but  a  gore  of  land  intervened  between  this' 
line  and  the  land  of  M.  It  was  AeU,  that  the  monuments  were 
lo  govern,  and  therefore  that  the  gore  did  qot  pass  by  Ibe  deed. 
FfoU  V.  Spmddiag,  19  Pickering,  44£i. 

CORPOHATIQNS,  {Remds  againii  delinquent  atodbolden.) 
Where  an  incorporated  company,  the  capital  stock  of  which  is 
.  divided  into  s|i^Ba,  are  aulbori^  by  their  act  of  incorpOTatton 
to  make  calls.;^;]i|tD[i  the  stockholders  for  the  paynieat  of  the 
sums  by  the  Irrespectively  aDbtcrihed,  in  such  propartioDS  and 
at  such  limes  as  the  direclora  see  fit,  under  penally  of  forfeit- 
ure of  the  riiareitsubscribed  and  of  the  previous  payments  made 
thereon,  the  company  may,  in  caae  of  non-payment,  proceed  by 
suit  to  recover  the  amount  of  the  calls,  or  may  declare  a  for- 
feiture of  the  Btoc^.  Herder  Mmnff.  tmd  Hfdrt^ic  Co.  r. 
SmaU,2l  Wendell, 27a 

S.  (Same.)  So  even  after  suit  brought,  they  may  declare  a  for- 
feiture of  the  stock,  and  aucb  latter  proceeding  cannot  be  pleaded 
in  bar  of  the  further  maintenance  of  the  sgit,  where  the  value 
of  the  stock  forfeited  is  not  equal  to  the  money  due  to  the  cofo- 
pany.  The  stockholder,  bowever,  is  extidod  in  such  case,  mi 
the  assessment  of  the  damages,  to  insist  that  the  value  of  ^ 
stock  foricited  shall  be  allowed  in  mitigatiqp  or  diminution  of  the 
sum  which  the  plaiptifls  would  otherwise  be  entitled  to  recover. 
lb. 

3.  {Same.)  Where  the  stock  forfeited  is  equal  in  vftlue  to  the 
money  which  may  be  demanded  by  the  company,  the  fttrfeitttre 
may  be  pleaded  in  bar ;  hut  a  plea  of  foifeitur^  witlXNlt  Vich 
averment  of  value  is  bad.     R. 

4-  (Stme.)  The  clauae  in  an  sot  of  inoorporatioii  of  a  turnpike 
or  railroad  company  auiborizing  a  forfeiture  of  «lock  and  pre- 
vious psyments  in  cases  of  con-payment  of  calls,  confers  a 
cumulative  remedy ;  and  does  not  deprive  the  company  of 
the  right  to  proceed  by  ^lipa  ffir  Uw  T«covflry  of  aubMiip- 
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tiona.     ih>y  'ntmpike  and  R.  R.  Co.  *.  MTAMnej/Sl  W6n- 
dell,  396. 

5.  (Same.)  Nor  'a  the  company  Umited  to  the  reinecl3r  by  fbr- 
feituro,  although  the  promlSo  be  expressed  ia  the  subscriplion  to 
be  upon  pftiii  of  forfeitJDg,  &t.,  and  consequenlly  the  plainlifis 
lOKj  declare  upoti  suchcotttnitit  as  upon  an  absolute  prdmise.    lb. 

6.  (Transfer  of  ttock.)  An  action  of ' auumpsU  lies  against  a 
corporation  for  rerusing  to  permit  a  transfer  or  stock  upon  its 
books;  and  the  measure  of  damages  is  the  fU)t  value  of  the 
stock  at  Its  highest  price  at  any  time  belmcri  the  refusal  and 
the  commencement  of  the  suit.  Quete.  '  (light  not  ihe  time 
have  been  extended  to  the  day  of  trial  ?  Th»  ■Commercial  Bank 
of  Buffalo  T.  Sorlrigkt,  1*2  Wendell,  848. 

7.  {Same.)  A  blank  transfer  of  t  certificate  DT  stock,  where  the 
holder  has  affixed  hts  name  and  seal  upon  the  back  of  the  cer- 
tificate is  valid ;  and  the  trabsfhree  is  authorized  to  fill  it  up  by 
writing  a  transfer  and  a  power  of  attoiliey  over  the  signa* 
ture.    lb. 

S.  (Some.)  Proof  dfeostom  as  to  tte  mode  of  transferriog  stock 
is  admissible.     lb. 

9.  {Agents  of.)  A  corportltiott  is  bound  by  the  acts  of  its  ac- 
knowledged agentii  in  the  common  transactions  of  the  corpora- 
tion, although  the  appointment  of  the  agents  be  not  evidenced 
by  the  records  of  the  corporalion.     R. 

10.  {EUetum  of  directors.)  Where,  by  the  act  incetpORtting  ail 
insurance  company,  the  Rianagement  of  the  stock  and  aflairs  of 
the  corporation  is  given  to  a  board  of  twenty-three  directors  to 
be  annually  elected,  a  major  part  of  whom  by  the  act  are  com- 
petent to  the  transaction  of  all  the  business  of  the  corporation, 
and  an  election  of  directors  takes  place,  at  which  only  twenty- 
two  persons  receive  a  plurality  of  votes,  such  twenly-two  per- 
nos  are  duly  elected,  and  take  the  place  of  their  predecessors, 
notwithstanding  that  it  chanced  that  the  full  number  of  twenty- 
three  directors  was  nut  filled  up.  In  ihe  matter  of  ihe  Union 
Insurance  Co.,  32  Wendell,  691. 

11.  (5amc.)    Where,  under  luch  circumstances,  the  old  boud 
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conceived  that  the  electioo  had  wholly  Ailed,  and  a  aecoad 
election  waa  held  by  their  order,  at  which  tweoty-three  direc* 
ton  were  chosen,  this  court,  upon  the  sunimary  application  au- 
thorized by  statute,  aet  aside  ihe  second  election,  declared  the 
tweniy-two  directors  first  chosen  duly  elected,  and  ordered  a 
new  election  to  supply  the  vacancy  of  the  one  director  who  was 
not  chosen  at  the  first  election,    lb. 

12.  (&im«.)  Application  was  made  to  Ihe  court  previous  to  tha 
second  ele<Aioi)^  tV4»claTe  the  tweaty-two  persons  chosen,  di- 
rectors of  the  cAnpany,  and  to  direct  the  election  of  one  addi- 
tioual  drrectOr  ;^|lut  the  court  refused  to  act  upon  it,  considering 
the  proceed  in  g^rremature.     Jb, 

13.  (Saae)  It'luems,  that  the  stockholders,  without  any  order 
of  the  court,  bave  the  power  to  fill  up  a  vacancy  happening  un> 
der  the  above  circumitances  ;  and  further,  that  on  the  neglect 
of  the  board  to  make  order  for  an  election  to  aupply  such  va- 
cancy, a  mtBtdtanut  would  lie.    lb, 

14.  {Execution  of  poven  hg.)  Where  an  aggregate  body  is  am* 
powered  to  grant  an  aulhorily  or  privilege,  as,  for  instance,  a 
collegiate  degree,  and  the  mode  of  making  such  grant  or  prov- 
ing the  same,  is  not  specially  pointed  out,  a  vote  by  such  body 
that  the  authority  or  privilege  be  granted,  is  an  execution  of  the 
power;  flid  a  duly  authenticated  copy  of  the  vote  sufficient 
proof-Bf.il.     Wrigia  V.  Lanckton,  19  Pickering,  288. 

COVEI4AMT.  (Rmtning  with  land.)  If  a  grantor  of  land  is  not 
sei^d  thereof  when  he  makes  his  deed  of  conveyance,  his 
covenant  of  warranty  does  not  attach  to  the  land  and  run  with 
it ;.  and  he,  therefore,  is  not  liable  to  an  action,  by  the  assignee 
4>Phi9  grantee,  for  breach  of  such  covenant  SUUer  v.  RtaMOH, 
-1  Metcalf,450. 

3.  {EUoj^.)  Where  an  assignee  of  a  grantee,  in  an  action  of 
covenant  against  the  grantor,  avers  and  proves  that  the  grantor 
had  neither  seizin  nor  title,  at  the  lime  of  his  grant,  the  grantor 
is  not  estopped  to  rely  on  his  want  of  seizin  as  a  defence  to  the 
action  on  the  covenant  of  warranty.     Jb, 

3.  {Againtl  ineumbrancct.)    In  a  deed  conveying  real  estate,  the 
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grantor,  after  a  description  thereof,  added  tbal  it  was  «oId  sub- 
ject to  the  right  of  the  widow  and  daughter  of  B.  in  the  same  — 
the  daughter's  "  right  to  exist  do  longer  than  the  widow  occu- 
pies the  preroisea  to  which  she  is  entitled  under  said  B.'s  will " 
—  and  covenanted  that  the  premises  were  free  froin  all  incura- 
brances  except  the  above  mentioned.  By  the  will  of  B.,  the 
daughter  had  a  right  after  the  widow's  death,  in  the  estate  coo- 
Teyed.  Heid,  that  ibe  grantor  was  liable  to  the  grantee,  in  an 
action  on  the  covenant  against  ini  iimbnw  Jarvi*  v..But- 
trici,  1  Melcalf,  480.  ■  t-  '      ■  ' 

DAMAGES.  (7a  rep&vui.)  In  replevin,  w]||ne  the -defendhnt  . 
has  obtained  judgment  de  retorno,  and  sued  -^ut  a  writ  of  in- 
quiry to  have  his  damages  assessed  for  detention,  the  jneasure 
of  damage  ordinarily  ia  the  iulerest  upon  the  valoB  «f  the  goods 
when  taken,  from  the  time  of  the  taking  unftt  the  quarto  die 
post  succeeding  the  execution  of  the  writ  of  inquiry.  Brixaee 
T.  Magbee,21  Wendell,  144. 

2.  (Same.)  It  seems,  however,  that  where  a  writ  of  repleTin  is 
sued  out  fraudulently,  or  without  color  of  right,  that  a  jury  would 
be  warranted  in  giving  exemplary  damages,  as  in  a  case  for  a 
wilful  and  malicious  trespass.    lb. 

5.  {Breach  of  contract.)  In  an  action  for  the  recovery  of  the 
price  stipulated  for  the  building  of  a  steamboat,  thaplaintifi*  ia 
entitled  to  recover  the  full  amount,  without  any  d^i^action  by 
way  of  recoupment  of  damages  to  the  defendant  in  cflnsequenca 
of  damage  sustained  by  him  for  the  loss  of  trips  and  iba  profits 
resulting  therefrom  occasioned  by  defects  in  the  boat  or  its  ma- 
chinery.    Blaachard  v.  £/y,  21  Wendell,  842. 

4.  (Same.)  The  defendant  in  such  case  is,  however,  entitled  to 
an  allowance  for  moneys  necessarily  expended  by  him  in  sup- 
plying defects  in  the  vessel  or  its  machinery,  so  as  to  make  it 
conform  to  the  plan  specified  in  the  contract ;  and  where  it  ia 
manifest  that  an  sllowance  on  that  account  ought  to  have  been 
made,  and  was  not  made  by  the  jury,  a  new  trial  will  be  grant- 
ed,    lb. 

6.  {LUpudaled  or  noL)    Whether  a  sum  agreed  upon  by  the  par- 
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ties  tD  ft  wmatct  at  tho  inmnm  of  danogM,  ahril  be  c«D8tder- 
ed  w  lic^idamd  duMigM,  or  only  u  a  peiMttj,  depflmls  vpioD 
the  intent  of  ibe  partioa  and  ibe  peouliw  eireunwiwMW  of  the 
subject  maHer  of  Ihe  coiktncl ;  if  the  dftmages  must  necessarily 
be  wholly  uncertain  and  incBpsble  of  estimation,  the  party  fail- 
ing to  perform  wltt  be  held  to  pay  the  slipulsted  snm  as  ti(}ui- 
dated  damages,  aad  it  was  accordingly  held,  where  the  plain- 
lifi  gaTs  93000  for  the  patronage  and  good  will  of  a  newspaper 
establishment,  and  $500  tot  the  type  and  printing  apparsttas, 
and  the  defe^Bnts  (the  vendors)  covenanted  that  they  woald 
not  publish  or-aid  or  assist  in  publishing  a  rival  paper,  and  Jlzed 
the  nteesure  «f  damages  for  a  violation  of  their  covenairi  at 
93000,  and  didatriisequcntly  aid  and  assist  in  the  publication' of 
such  paper,  tint  the  plaintifis  were  entitled  to  recover  the  whole 
sum  of  93000,  as  liquidated  danages.  Williana  t.  DaktH, 
aSt  Wendell,  301. 
DEED.  {Imbecililg  of  grantor.)  bnbecilltyof  mind,  not  amount- 
ing to  luniiey  or  idiocy  in  ifae  grantor  of  landy  is  not  soAcienf 
to  avoid  bis  deed,  where,  in  the  obtaining  it,  there  la  no  flvad. 
Odeltr.  Buck,  21  Wendell,  143. 

2.  (ReiervalioR.)  Where  the  owiter  of  land  eoBreya  away  a 
portion  of  his  premises,  a  part  of  which  at  the  time  of  ilie  coh' 
veyance  are  Sowed  by  a  mill  dam  belonging  to  him,  and  malies 
no  reservation  of  the  right  to  continue  to  flow  Ibe  Itmd,  he  IcSes 
the  ri^t,  and  canDot  set  up  an  implied  resemiion.  B»f^  v. 
JIfiitf,  21  Wendell,  296. 

3.  ( fiMHm'.)  If  the  owner  had  sold  and  coevey«d  the  mill  10  a 
tiiird  person,  it  would  hsTe  been  otherwise  ;  then  the  right' to 
flow  the  land  would  have  passed  as  an  incident  to  the  purchaser 

'of  the  mill,  and  conid  not  have  been  cut  off  by  the  grantor.    lb. 

4.  {AlUration.)  An  alteration  in  a  deed  though  made  subse- 
quent to  its  execution  by  the  grantee  himself  does  net  avoid'it, 
if  under  the  deed  a  legal  title  became  vested  in  the  grantee  by 
tiansmutalioD  of  possession,  either  by  \ivtry  of  seizin  or  1^  Ihe 
operation  of  the  statute  of  uses.  Herrick  r.  MiUin,  32  Wen- 
dell, 888. 
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ft>  CSttM.)  It  ia  otiwrwise,  bowever,  wheb  sti  MItOfcis  brought 
«pon  ibe  deed  for  a  bivach  of  the  covehanu  flierein,  er  upon  a 
bo6d  or  Mh«r  sealed  instrurMnI ;  then  upon  th«  plea  oT  non  est 
ftKtum,  llM  plaintiff  is  bound  to  ahoff  it  to  be  ths  deed  of  the 
ptiTtf  pftiAecnted,  and  if  there  baa  been  an  alteraliDti  of  the 
imtnnmnt,  it  muat  be  setiafactority  eiplatoed.    Ih. 

It.  (Same.)  Where  the  alteration  in  a  deed  is  materia),  the  party 
seeking  fo  enforce  It,  ia  bound  to  give  some  eiplanation  as  to 
the  apparent  aUeraiion,  eren  If  the  deed  be  cdtautB  than  thirty 
yeais  standing,  and  ia  ofiered  in  evidence  wit^ut 'proof,  as  an 
ancient  deed.  ^  it  seems,  expraii&lion  may  ie  required  where 
Ae  deed  is  proved  without  producing  and  (^mining  the  sub- 
scritMng  wiineases ;  tind  if  it  be  nOtgiven,a  jlAgrVU>be  warranted 
In  finding  in  opposition  to  (hat  pftrt  of  the  deed  appearing  to  be 
altered,  if  the  apparent  alteration  beofsuthaehftracterastocte- 
«te  a  stAng  suspicion  thAt  it  had  been  ftaudutenily  inAde.     lb. 

7.  (Sang.)  Icseeths,  bbwevei',  that  where  there  ia  a  mer«  inter- 
liueatidd  id  a  deed,  without  htay  thing  to  exclie  Aispiclon  that  it 
was  made  al  the  iitm  that  the  deed  «a«  drawn  and  executed, 
the  reasonable  preSumptlDn  is,  that  it  wa«  utade  before  the 
deed  was  executed.     R.   ' 

DEVISE.  (LimittiHon  tmer  dfier  «n  ^bioMe  right.)  Where  a 
testator  devises  aft  his  real  and  petwinal  estate,  giving  the  devi' 
see  power*  of  unqoeTified  dispoeltbn  of  the  property  deviaed,  the 
devifeee  takes  a  fse  Siirip^e  abSCi!u1e  in  the  real  estale<4tthough 
ttiers  be  no  words  of  limluiion  applicablO  to  such  dew,  atad 
tntwithsffflfHng  that  by  a  subsequent  clause  in  the  w3t-JK4imita- 
ttota  over  \i  created  in  favor  of  bnotber  person,  as  to  so  mufelrof 
the  property  given  to  (he  first  devisee  afl  may  remain  at  ihe 
decease  of  Ihe  firrt  taker.  Hehnir  v.  Shotmaktr,  32  W«nd.  ISTi 

2,  [Pafoi  evidence,  to  explain.)  Where  a  testator  gives  all  his 
back  taodtr  to  certain  devisees,  parol  evideitce  Je  admissible  to 
designate  the  premises,  as  by  showing  that  certain  lands  owned 
by  him,  were  Called  and  known  by  that  designation  by  him,  his 
fttnily  and  neighbow.     Hjer*  v.  Wueler,  92  Wend.  I«. 

8.  {Seetaratioru  of  testator.)    Declarations  of  Ihe  testator  at  the 
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itime  Iff  the  tnakiDgfif  ibe  will,  explaining  the  meaning  of  the 
terms,  or  deliDing  the  property  intended  to  bo  devised,  cannot 
be  received  in  evidence ;  but  if  mode  before  or  after  the  execu- 
tion  of  the  will,  proof  of  such  declarations  is  admissible,  lb. 

DISSEIZIN.  (By  teey  ofexeaUum.)  The  levy  of  an  execution 
on  land  which  is  not  the  judgment  debtor's  does  not  work  such 
a  disseizin  of  the  true  owner,  as  will  prevent  his  maintaining  an 
aciion  of  trespass,  without  reeatry,  against  the  judgment  credi- 
tor  or  those  acting  under  him.  Blood  v.  Wood,  I  Hetcalf, 
508. 

S.  (Samf.)  An  execution  was  levied  on  land  not  the  judgment 
debtor's,  being  part  of  a  large  unenclosed  meadow,  and  the 
judgment  creditor  entered  thereon  two  or  three  times  for  the 
purpose  of  showing  the  grass  for  sale,  but  took  no  actual  pos- 
session :  He  afterwards  advertised  e  sale  of  the  grass,  in  a  pub- 
lic newspaper,  as  grass  growing  on  his  land,  and  caused  the 
same  to  be  sold  at  auction,  at  a  distance  from  the  land,  and  tha 
purchaser  thereof  cut  and  carried  it  away — the  true  owner  of 
the  land  having  no  actual  notice  of  the  proceedings.  Held, 
that  these  acts  did  not  constitute  such  a  disseizin  or  ouster  of 
the  true  owner,  as  to  prevent  his  maintaining  an  action  of  tres- 
pass against  the  purchaser  of  the  grass.     Jb. 

DRUNKARDS.  ( ValidUy  of  the  aett  of.)  Long  continued  ine- 
briety, ri&ough  resulting  in  occasional  insanity,  does  not  require 
proof  ol^'e  lucid  interval  to  give  validity  to  the  acts  of  the  drunk- 
ard, as  is  required  where  general  insani^  is  proved  on  a  ques- 
tion of  devisavit  vel  non.  Where  the  indulgence  has  produced 
permaneDt  derangement  of  mind,  it  would  be  otherwise,  it 
seems.     Gardner  v.  Gardner,  22  Wend.  &36. 

3.  (Some.)  The  act  of  a  party  addicted  to  intemperance,  in  dis- 
posing of  bis  property,  will  not  be  invalidated  on  the  ground  of 
undue  influence  exercised  over  him  by  the  inmates  of  his  family, 
where  the  influence  arises  from  kind  offices  springing  from  at- 
tachment or  affection ;  to  vitiate  the  act,  the  influence  must  be 
shown  to  have  arisen  from  threats,  force  or  coercion,  destroymg 
free  agency,  and  the  boon  to  have  been  obtained  by  such  coer- 
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cioD,  or  by  importiiDity  that  could  not  be  leaisted — pipduoiog 
compliance  for  the  sake  of  peace.     Jh, 

EQUITY.  {Party  to  biU.)  A  member  of  a  corporation,  tllough 
not  an  officor  or  agent  thereof,  may  righlly  be  made  k  party  to 
«  bill  in  equity  agaioat  the  corporatioa  and  individuals jrfbr  dis- 
covery  and  relief,  and  ia  bound  to  answer,  on  oath,  so  much  of 
ibe  bill  as  seeks  for  a  discovery  of  matters  affecting  the  corpo- 
ration.    WngfU  V.  Dame^  1  Metcalf,  237. 

2.  (Snne.)  It  is  not  necessary  that  such  bill  should  aver  that  the 
member  of  the  corporation,  who  is  thus  made  defendant,  has 
any  ioformatioD  which  is  not  possessed  by  other  m^jnbers  there- 
of;  nor  need  the  bill  assign  any  special  reason  ibr  requiring 
auch  defendant  to  make  the  discovery  prayed  for.    A. 

ESTOPPEL.  (Conoeytmu.)  Where,  at  the  first  trial  of  a 
cause,  a  party  sets  up  a  conveyance  as  a  mortgage,  and  it  is 
decided  that  such  conveyance  is  absolute,  he  is  not  estopped  to 
rely  on  it  as  absolute,  at  a.  second  trial.  Miller  v.  Bakery 
1  Metcalf,  37, 

2.  {Admitnon  of  debtor.)  Where  a  debtor  admits  to  a  third  per- 
son an  existing  balance  due  from  him  on  a  bond  or  other  ohose 
in  action,  and  upon  the  strength  of  such  admission  such  person 
takes  an  assignment  of  the  bond  or  other  chose  in  action,  the 
debtor  in  a  suit  subsequently  brought  for  the  recovery  of  such 
balance  is  estopped  from  showing  a  claim  against  tbt  original 
creditor,  for  the  purpose  of  reducing  the  amount  of  iheTecov- 
ery,  although  the  assignment  was  taken  for  a  precedent  debt. 
Fotier  V.  Nevland,  21  Wendell,  94. 

2.  {Admienon  of  a  promi»sor.)  Where  the  maker  of  a  note  on 
its  being  presented  to  him  by  a  person  about  to  take  a  transfer 
of  it,  acknowledges  himself  to  be  faolden  for  its  payment,  and 
the  note  is  purchased  for  value,  and  the  maker  subsequently 
makes  a  payment  upon  it,  he  cannot  aRerwards  sue  to  recover 
back  the  money  thus  paid,  although  he  shows  that  he  signed  the 
note  merely  as  surety,  that  it  was  paid  by  the  principal,  that  it 
was  over-due  at  the  time  of  the  transfer,  and  that  be  made  the 
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'  mkntmMgiaont  of  hii  liftbitity  In  IgoonADe  bt  the  paymtat 
by  the  principal.  Felrie  v.  Pieter,  21  Wendell,  173. 
EVIDENCE.  (PrwuMptiM  of  Aeath.)  When  &  peiwMi  leave> 
his  uinl  home  and  plaoe  bf  I'esidence,  for  temporary  pufpooes, 
and  it  hot  heard  of,  or  known  to  be  living,  for  the  term  of  sevDn 
yeara,  the  legal  pmumptioo  ia  that  be  is  dead.  Loring  j. 
Suintman,  1  Melcalf,  a&4. 

2.  {Bomtdaries.)  When  the  proprieton  of  adjoining  lots  of  iatad 
agr^e  upon  a  dividing  line  tMlween  them,  the  presuiAption  ift 
that  it  ia  the  true  line  according  to  the  original  location  of  the 
lots.     Sparkavik  v.  Btdba-d,  1  Meteatf,  9S. 

3.  {Diahonw  ofmte,)  In  an  aotion  by  the  isdoraee  against  the 
maker  oft  a  flegoliablfi  note,  the  burden  iS  on  the  defendant  to 
proTB  that  the  note  was  negotiated  after  it  waa  due  and  disboo- 
ored  )  and  thai  burden  is  not  removed  by  proof  that  the  note 
iraa  tranaferred  and  delivered  to  the  plaintiff  before  it  waa  db- 
honored,  bat  waa  not  kidtHaed  until  afterwarda.  Ran^  v. 
Cory,  I  Metcalf,  S69. 

4.  {Domieil.)  In  an  action  to  try  the  qu«tion  whether  the  plain- 
tiff, who  had  left  the  coontry  with  his  fkmily,  waa  liable  afler- 
wards  to  be  taxed  aa  an  lAhabltani  of  the  place  of  his  former 
reaidence,  a  letter  from  him  to  his  agent  in  that  place,  espreas- 

-  -ing  his  iniMtlOR  lo  rAaide  abroad  pefttutieAily,  ia  admisaibla  in 
evidence,  if  written  before  he  knew  thfat  a  tax  bad  been  aaseaaed 
upon  him,  though  written  after  the  aaseasment.  Otherwise,  it 
aeeHBi'.of  soch  letlftra  written  after  he  knew  that  he  waa  taxed. 
Thomiike  v.  City  of  Boston,  1  Metcalf,  848. 

5.  (Privileged  cofnmmtication.)  A  phyaician  consulted  by  the 
defendant  in  an  action  on  the  case  ftir  seduction  as  to  the  means 
of  producing  an  abortton^  ie  not  privileged  from  testifying,  by 
the  atatDie  forbidding  a  disclosure  of  information  received  by  a 
phyaician  to  enable  him  to  prescribe  for  a  patient  HetoUt  y. 
Prtm«,21  Wendell,  79. 

6.  {Competency.)  In  an  action  by  a  bank  against  the  indorsera  of 
a  promisaory  tiote,  the  certificate  of  the  notary  of  the  bank,  if 
he  be  a  stockholder,  is  not  admiasible  in  evidence  to  prove  pre- 
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seattnent,  proteat  aad  ootipe.  fftrkimer  C«.  ffmii  1-  CoBi.Zl 
Wendell,  1 19. 

7.  {Same.)  Ooe  or aeveral  jKirtQera  k  r competent  witnew  ftr  hia 
copartoen  in  hb  actioo  Bga'ait  ibem  in  whicb  he  ja  nat  fnade  9 
defendant  for  a  debt  cUiioed  te  be  due  by  the  firni,  iP  be  be 

.  released  by  bis  oopartiMra  ffom  all  liability  for  ooolribution. 
Ltjan$  V.  De  Mott,  31  Weodell,  136. 

«.  (Same.)  The  king's  beucb  of  England  bolda  that  lo  render 
mtoh  a  psrfy  oompetBot,  it  i*  neceawr7i  in  addition  ta  the  release 
pf  his  QOp«ru«T>t  that  be  reloMe  to  tbeiq  hia  iBtoffet  io  the  sur- 
plus of  the  asaets  of  the  linp  as  far  fortb  M  the  mme  niay  be 
ffiectod  by  tbf)  demand  io  pontroveniy  :  imsh  nlMuw  for  that 
purpoM  is  here  held  unneoessary.     fb. 

9.  {Samp)  Iq  an  aptioD  pa  ibe  case  againtf  the  owners  of  a 
Bteamboal,  for  negligence  in  the  navigating  of  lb*  ¥esael,  whereby 
Ihe  pluoliir  WW  iiQureij,  the  steerwe^  of  tbo  boet  W  «■  con>p4- 
teat  wilnoas  for  the  dflf«i)<l«Qt,  if  it  appwr  that  he  aoled  under 
Ihe  immediate  direptioq  of  the  na4iit^T  of  tbe  boat.  Bmme^  1. 
CoU,  21  Wendell,  188. 

H).  {Mi^ake  tH  dtpetitioH.)  Wherq,  iB  tha  testiRiray  of  a  wttt 
neas  taken  under  a  (^nrimissiop,  a  soistvke  ecours  in  lefereDce 
to  (be  time  of  the  transaction  testified  tq,  evidenoe  is  4<|missible 
to  show  Ibe  mistake  and  fix  Itte  tfue  tiim.  IMrfAv  v.  Ar^ 
tart,2lV/iiam,  18Q. 

11.  {Oath.)  Where  a  witDess  calM  to  testif]'  is  of  tender ye^rs, 
the  p9Tty  against  whom  he  is  called,  may  wquire  thftt^  akaU 
be  examined  as  to  hill  understanding  of  the  nature  and'iohliga- 
tioDS  of  an  oath.     Tie  Ptopit  y,  McNair,  31  Wendell,  QQS. 

EXECUTOR  AND  ADMINISTRATOP.  {Jit4gm^  against.) 
If  an  administrator  sufiera  judgment  to  be  recovered  against 
bim  before  he  represents  the  deceased's  estate  insaU«qt,  bff 
laust  pay  the  full  amoiuit  of  such  judgment,  without  regard  to 
the  assets  of  the  deceased.  And  if,  on  demand  made  upon  him 
to  pay  Buch  judgment,  or  to  show  sufficient  prqp«rty  of  \hfi  de- 
ceased to  be  ivkeq  in  eseeution  to  satisfy  (be  same,  be  qegleott 
9t  refuses  so  to  doi  he  and  his  soreties  are  liable,  on  hia  admin- 
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ntration  bond,  to  a  suit  by  tbe  judgment  creditor,  in  th«  namo 
ofjhe  judge  of  probate,  atlhough  the  deceased's  estate  is  in  fact 
ii^olvent.  Naecomh,  Judge,  r.  Go»,  1  Metcalf,  333. 
FALSE  PRETENCES.  The  defendant  having  from  time  to 
time-^^Kwiled  mooey  in  and  drawn  checks  upon  a  bank,  under 
a  fictitious  name,  at  length,  for  the  purpose  of  defrauding  the 
bank,  drew  such  a  check  when  he  had  no  money  deposited, 
and  presented  it  himself,  and  the  bank  paid  him  the  amount  of 
it ;  whei^upon  he  was  indicted  under  St.  1815,  c.  136,  against 
dbtaining  iiMIHIj  by  false  pretences  with  intent  to  defraud. 
Held,  that  the  assumption  of  a  fictitious  name  was  a  false  pre. 
tence,  withia'tbfi'^neamng  of  the  statute,  but  that  as  it  appeared 
that  it  had  no  ioAMnn  in  inducing  the  bank  to  pay  the  moneyi 
proof  of  it  would,  not  support  the  indictment  Commanteeaitk  v. 
•Drew,  19  Pidwring,  179. 

2.  Held  also,  that  merely  opening  and  keeping  an  account  in  the 
bank,  though  as  part  of  a  stratagem  by  which  the  defendant 
intended  to  practise  the  fraud,  was  not  a  false  pretence,  within 
tbe  statute.     lb. 

3.  Held  also,  that  the  mere  drawing  and  presenting  the  check 
and   receiving  tbe  money  upon  it  from  the  bank,  were  not  a 

.  false  pretence,  within  tbe  statute.     Otherwise,  it  seems,  if  the 
.jdrawer-«f  a  check  on  a  bank  passes  it  to  a  third  person,  when 

he  has  no  funds  nor  credit  in  tbe  bank,  and  knows  that  the 

check  ^ill  not  be  paid.     lb. 
FIXTURE.     ( What.)    Where  the  owner  of  land  erects  upoo  it  a 

dye-house  and  sets  up  dye-kettles  therein  firmly  secured  in 

brick  work,  they  become  part  of  the  realty  and  pass  by  a  deed 

of  the  land,  without  express  words.    Noble  v.  Bostoortk,  19 

Pickering,  314. 
3.  (Parol  retenation.)     A  parol  reservation  of  a  fiilore,  before 

or  at  the  lime  of  the  delivery  of  a  deed  of  the  land,  is  inadmis. 

sible  in  evidence  to  control  the  ordinary  efiect  and  operation  of 

the  deed.     ifi. 
FRAUD.     (In  procuring  on  indoraermnt.)    The  holder  of  a  note, 

who  fraudulently  procures  it  to  be  indorsed  by  a  minor,  and 
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aflennirdB  sells  it  to  a  peraon  who  relies  on  the  validity  of  such 
iodoreement,  b  liable  to  bd  action  by  such  peraon,  ^ough,  at 
Ibe  time  of  sale,  he  had  no  fraudulent  intent.  Selling  the^ote 
without  erasiog  aucb  indorsement,  or  discloaing  the  mioorily  of 
the  tndoraer,  is  laotamount  to  a  direct  affirmation  hy  the  seller, 
that  the  indoTBement  constitutes  a  valid  contract.  ■  Lobdell  t. 
Baker,  I  Metcalf,  193. 
FRAUDS,  STATUTE  OF.  {Sale  of  goods,  ^c.)  An  agree- 
ment  to  make  macbioes  for  a  specified  price,  and  to  find  the 
material  therefor,  ia  not  within  the  statute  of  &■»)>' —  Hev.  Sts. 
c.  74,  ^  4.     Spencer  v.  Cone,  1  Metcalf,  263.    . 

2.  {Letndi.)  An  oral  agreement  for  the  Ba)6  of  mnlberry  Ireea 
growing  in  a  nursery  and  raised  to  be  sohLaod' transplanted,  to 
be  delivered  on  the  ground  where  the^  tm  growing,  upon'  pay- 
ment  therefor  being  made,  is  not  a  coniraet  f*r  the  sale  of  an 
interest  in  or  concerning  lands,  &c.,  within  the  statute  of 
frauds  —  Rev.  Sis.  c.  74,  ^  1.  Whitmanh  v^  Walker,  I  Met- 
calf, 313.  >  : 

3.  {Same.)  A  license  to  enter  upon  land,and  remove  trees  there- 
from, passes  no  interest  in  the  land,  and,  though  not  in  writing, 
ia  valid,  notwithstanding  said  statute.     Jb. 

4.  {Same.)  Part  performance  of  an  oral  contract  for  the  sale  of 
lands,  &x.,  does  not  take  such  contract  out  of  the  o^ffratioo  of 
said  statute.     Adama  v.  Towiaend,  1  Metcalf,  483. 

5.  {Conlratt  to  be  performed  within  a  year.)  A  parol  C9>tnct  is 
not  void  by  the  statute  of  frauds,  as  an  agreement  not  to  be  per- 
formed within  a  year  from  the  making  thereof,  if  the  perform- 
ance of  it  depends  upon  a  contingency  which  may  happen 
within  the  year,  although  in  lact  it  do  not  happen  until  afler  the 
expiration  of  the  year,  Peter$  v.  Watborough,  19  Pickering, 
304. 

&  (Smie.)  Thus,  a  parol  contract  to  support  a  person  for  a  cer- 
tain number  of  years,  is  not  within  the  statute  ;  for  if  he  die 
within  one  year,  having  been  supported  under  the  contract  until 
his  death,  the  contract  will  have  been  fully  performed.     A. 

GUABANTY.    (Continuing.)    A  writing  in  these  words,  "I 
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agree  to  be  reapoiiMblv  for  th*  prioc  of  good*  purclMMd  vf  jou, 
«ith«r  by  note  or  fccDunt,  by  EJ.  H.  st  any  tima  borwAer,  to  |btt 
unount  of  tlOOO,"  it  &  coaliouing  guarao^,  lo  that  fSMiO,  for 
goods  to  be  at  any  lime  sold  to  H>  H.  b«Ior«  the  credit  m  re- 
called. BaU  T.  Hamkoru,  1  Melcalf,  34- 
HUSBAND  ANU  WIFE.  (C<ww«»fflica  i«  vift.)  Wbe«  a 
husband,  by  deedn^n  hia  own  name  oitly,  eooveys  his  wife's 
land  ID  fee,  and  aha  merely  ttflisea  hsr  sigsatur*  and  wal  tft  tbt 
deedi "  in  token  of  ber  rBlin^uiahmaot  of  nil  bar  right  in  the 
bargained  pre^iaaa,"  bttr  right  in  fee  ia  not  thereby  oonvayed, 
and  she^^Mlecrjtlw  deoeaw  of  her  huaband,  Hwy  meiniaiii  a  writ 
of  eptry^OB-T^QtevD  m»n,  tg  iMeover  the  land,  Bmet  t, 
KWj.  i  Metoalf.  MS. 

2.  (CoatraeU  kHiMem.)  A  ftm  *o«erf  may  C40li<i«t  »  4ebt  in 
regard  lo  b«r  aapamle  wlate,  and  may  even  beqwn*  the  dehtw 
of  her  biMhaod,  fw  money  borrowed  of  turn  to  ioipMv*  eocli 
Mtate ;  and  paymavt  of  the  debt  thus  eontra«Md  witt  be  enfotoed 
in  equity  as  a  lien  upon  the  estate,  unleas  by  the  tmos  of  the 
4onatiQB  the  /ww  be  probibiied  fran  cbargiag  tbt  «t«ta, 
Gsr4fkir  «,  (hrdntr,  33  Wend.  636. 

3.  (Some.)  AdebtthuacoMTUted  by  the  wiietway  badiaobaFged 
by  a  donatio  mtw*  nvrfu,  aa  by  the  detjaretion  of  the  huaben4 
that  the  money  waa  her's.  aad  by  doatmytag  tha  boRd,  th»  cvi- 

-  dencoof.tba  debt     A. 

INFANT.  i4¥tkorizt4  t9  tamm*  in  Mnimgt.)  A  miwv  aqh 
lhortw4  by  bia  father  to  go  out  to  aenice  and  rtceire.  hi*  eorn- 
inga  to  hii  own  ute,  may  malritaio  an  action  for  iua  wages 
against  his  empteyer,  although  aueh  authority  wu  oot  ntde 
known  to  the  employer  at  the  Ume  when  tb«  minor  astqnd  into 
hia  aetvioe.     Careg  v.  C^rtf,  tO  Pickeringi  38- 

3.  (Sane.)  If,  in  such  case,  no  express  contract  be  mad«  with 
the  employer,  the  law  will  imply  %  pranuH  by  bin  to  thfl  nwtori 
and  not  to  the  father.    Ih. 

&  (Awtidmiee  of  (xmtract  iy.)  If  a  Dtinor,  aAer  the  death  of  his 
father,  ahip  hiraMlf  in  a  whale  ship,  as  a  mariner,  the  contiect, 
being  voidable  by  hini,  ia  lesgaily  avoided  by  hia  dvortion  irf 


3,a,l,zt!dbvG00glc 


lS4t.]  Digest  of  American  Caaea.  -193 

the  %hip  befoTs  the  completion  of  th«  voyage,  and  be  rrmjr, 
ibereupoD,  recover  a  qwoUum  menut  for  his  aervicei.  Fent  t. 
Otgoody  19  Pickering,  572. 
INSURANCE.  (Bg  part  omur.)  A  part  owner  of  a  vessel  may 
insura  his  actual  interest  therein,  though  he  do  not  Btate  t«  the 
underwriter  the  nature  or  extent  of  such  imereBt  If  he  own 
part  of  a  vessel,  as  admiaistfator,  he  \my  insure  it  without 
stating  ibe  capacity  in  which  he  owns.  But  a  part  owner,  in- 
suring in  his  own  name  only,  and  not  mentioning  any  other 
owner  or  person  interested,  can  recover  only  the  nfttount  of  his 
own  interest.     Jpimttg  v.  Warren  Int.  Co.  t^VMcaiti  16. 

2.  {Same.)  One  who  owns  part  of  a  vessel  Bas'nb  itisurable  in- 
terest in  the  other  part  thereof,  merely  by  reason  -of  his  keep- 
ing the  accounts,  receiving  the  avails,  making  the  diahurae- 
ments,  and  directing  the  voyages  of  such  vessel.     lb. 

3.  {Bg  agent  in  kU  own  name.)  One  who  procures  insurance  to 
be  made,  in  his  own  name,  for  another  person,  or  for  whom - 
■oever  it  may  concern,  cannot  maintain  an  action  on  the  policy, 
in  hia  own  name,  if  his  authority  is.  diiavowed  or  revoked, 
before  action  brought,  unless'  there  is  some  express  provision, 
in  the  policy,  authorizing  him  to  sue,  or  he  has  a  lien  or  other 
interest,  which  the  party  whose  property  is  insured  cannbt  de- 
feat.    Reed  V.  Pacific  itu.  Co.,  I  Metcalf,  166. 

4.  (Some.)  One  who  thus  procures  iDsurance  on  a  vessel,  not  as 
a  broker  or  geoeml  agent,  but  in  pursuance  of  a  spec i  Air  order, 
and  under  directions  to  forward  the  policy  to  thefiv^who 
gives  the  order,  has  no  lien  on  the  policy,  nor  interest-  In  it. 
And  though  he  be  ship's  husband  for  the  general  management 
of  the  vessel  insured,  yet  be  has  no  lien  en  the  policy  for  the 
balance  of  his  account.    lb. 

5.  {Aeetptanee  of  abandonment.)  When  an  underwriter,  who  has 
refused  to  accept  an  abandonment  of  a  stranded  vessel,  takes 
possession  of  the  vessel  for  the  purpose  of  removing,  repairing, 
and  restoring  her  to  (he  owner,  he  is  bound  to  use  due  diligence 
and  despatch,  as  well  in  removing  as  in  repairing  her ;  and 
want  of  such  diligence  and  despatch  in  lemoving  her  operates 
VOL.  Xxn. — NO.   LI.  13 
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u  «  conMructiTe  accaptiDcs  of  the  &bandonineiit,  althod^b  the 
repairs  are  Kftftrwardo  made  with  reaaonablg  despatch.     Reg- 

.    tioldt  T.  Oeem  Ins.  Co.,  1  Helcalf,  ISO. 

6.  (Saau.)  The  nnderwriter'B  dutjr  and  liability,  in  such  ease, 
ar»  oot  varied  by  a  clause  in  the  policy  of  insuraoce,  that "  the 
acts  at  the  assurer,  in  recoveriDg,  saving,  and  preserving  the 
property  insured,  in  case  or  disaster,  shall  not  be  ponsidered  an 
acceptance  of  an  abandonment ;"  sucb  clause  being  inserted 
,  diwrto  intuitv.    Jb. 

'•  (Qf  fi^^-)  An  insurance  of  "  freight  on  board  "  a  vessel 
means  the  same  aa  "  IWight  of  the  vessel."  RobiMom  v.  JUimi- 
%faclurer^  bu.  Co.,  1  Metcalf,  143. 

8.  (Some.)  Insurance  was  effected  on  freight  of  a  vessel  at  and 
from  Cadiz  to  a  port  in  Sicily,  and  at-  and  from  thence  to  ber 
port  of  destination  in  the  United  Statea.  The  vessel  was 
lost  in  the  Bay  of  Cadiz,  after  being  ready  Ut  sail  for  Palermo 
in  Sicily,  having  on  board  a  very  small  quantity  of  goods  on 
freight,  and  those  abipped  for  her.  port  of  destination  in  the 
United  States.  The  assured  had  chartered  the  vessel,  except 
the  cabin,  deck,  and  necessary  room  for  the  accommodation  of 

■  the  crew,  (reserving  to  the  master  the  privilege  of  freight  in  the 
-  cabin,)  from  Palermo  to  New  York,  for  92500,  and  935  per 
diem  demurrage.  Held,  that  the  whole  freight  from  Cadiz  to 
Palermo,  and  from  Palermo  to  the  United  States,  was  one  entire 
subject  of  insurance ;  that  the  valuation  was  not  so  great  as  to 
raise  a  suspicion  of  fraud ;  and  therefore  that  the  undarwriten 
were  not  entitled  to  have  the  policy  opened,  but  were  liable  to 
a  total  loss.     B. 

9.  (Return.)  Where  the  assured  pays  for  insurance  in  his  own 
name  on  the  whole  vessel,  when  he  owns  but  part,  he  is  enti- 
tled, on  a  count  for  money  had  and  received,  to  a  return  of 
premium  for  the  short  interest.  Finney  v.  Warren  ins.  Co. 
1  Metcalf,  19. 

10.  (Lou  byjire.)  A  destruction  of  merchandise  insured,  by  the 
blowing  up  with  powder  of  a  building  in  which  it  was  stored, 
under  the  direction  of  a  chief  magistrate  of  a  ci^  to  prevent 
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the  apreading  of  a  conflagrBtian,  was  held  to  be  a  peril  insuted 
agaiost  ia  a  policy  against  fire,  and  the  insurers  adjudged  liable 
for  the  loss,  where  it  appeared  that  the  fire  would  have  destroyed 
the  building  had  it  not  been  blowa  up.  CUy  Firt  Int.  Co.  of 
N.  Y.  V.  CorlUt,  21  Wendell,  367. 

11.  { Vmrped  povxr.)  The  power  thus  exercised,  tboughSt  should 
be  admitted  to  hare  beea  illegally  exercised,  does  not  bring  the 
case  within  the  exception  exempting  the  assurers  from  liability 
in  case  of  loss  arising  from  usurped  power.  The  usurped  power 
provided  for  in  a  policy  means  a  usurpation  of  ihe  power  of 
government,  and  not  a  mere  excess  of  juasdictwD  by  a  lawful 
magistrate.     J%.  \  • 

13.  {MiMdacriplion.)  Where  an  insurance  was  effected  at  New 
York  on  goods  tadea  or  to  be  laden  on  board  the  brig  Abeona, 
from  one  port  to  another,  and  Ihe  goods  were  shipped  in  a  vessel 
called  the  Abeooa,  which  subsequently  was  lost,  and  it  appearing 
that  there  were  two  vessels  frequenting  the  port  of  New  York 
called  Abeona,  one  a  brig,  and  the  other  a  schooner,  half  brig, 
brigantine,  or  hermaphrodite  brig,  and  that  ibe  goods  were  em- 
barked in  the  latter  vessel,  it  was  held,  (hat  without  proof  that 
the  vessel  in  which  the  goods  were  laden  was  in  the  contempla- 
tion of  the  parties  at  the  time  of  the  contract,  there  was  no  room 
for  the  presumption  that  the  parties  meant  a  different  vessel  from 
that  described  in  the  policy.  Sea  Int.  Co.  v.  Fowler,  21  Wen- 
dell, 600. 

13.  (RepreaetUation.)  Where,  in  an  action  on  a  policy  of  insur- 
ance for  the  loss  of  a  ship,  it  appeared  that  at  the  time  of  the 
application  for  the  insurance,  a  representation  was  made  that 
no  spirits  would  be  allowed  on  board,  and  it  turned  out  in  proof 
that  the  master  of  the  vessel  had  in  the  cabin  two  kegs  of  spirits, 
contaioing  four  or  five  gallons  each,  which  would  have  belonged 
to  him  as  a  perquisite  on  his  arrival  at  the  port  of  destination, 
but  which  were  not  broached  or  any  of  the  contents  used  on 
board  of  the  vessel,  it  was  held,  that  the  spirits  not  being  on 
board  for  use,  and  not  being  in  fact  used,  the  policy  was  not 
invaJidaled.  Irrnn  v.  J%e  Sea  IiiMraaee  Co.  22  Wendell,  380. 
13* 
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14.  fSame.)  It  wu  further  held,  th&t  the  rtpresentation  would 
not  preteot  the  lakiDg  on  board  &  whole  CAtga  of  ^irits,  if  takea 
for  traMporlotlM  ia  the  repilar  oouise  of  bminess.    lb. 

J5.  (Barratry.)  '■  The  Bteeluigof  cai^  by  the  manoera  (other 
than  petty  thefts)  is  barnUiy.  SHoM  r.  Nationai  Luuriaux  Co. 
19  Pickering,  34i 

16.  (Sane.)  A  policy  of  insursDce  upon  the  mate's  Kdrenture 
againat  barratry  of  the  mariners,  coven  a  loei  by  the  theft  of 
the  marinerB'    lb. 

17.  (Same.) '  Where  the  mate  took  a  bill  of  lading  of  his  outward 
'  adventure^aad  received  the  proceeds  in  dollars,  which  be  put 

into  his  titmlc,  and  usually  kept  his  trunk  in  the  cabin,  but  while 
the  cabin  was  painting  in  a  foreign  port,  the  officers  were  obliged 
to  sleep  and  keep  their  trunks  and  baggage  in  the  steerage,  and 
the  mate's  trunk,  beiog  placed  under  the  steerage  Meps,  was 
opened  and  the  dollars  stolen  by  the  code  and  steward,  it  was 
held,  that  do  negligence  was  proved  which  would  dlscbai^  the 
noderwrilers  oar- the  male's  adventure,  against  barratry  of  the 
ttlBrinera.     lb. 

18.  {Repairi.)  if  a  vessel,  in  the  course  of  her  voyage,  put  into 
a  port  where  repairs  can  be  made,  and  afterwards  sail  therefrom 
with  a  defect  in  her  bottom,  produced  during  the  voyage  by  the 
perils  of  Ihe  seas,  and  which  causes  her  to  founder,  the  insurers 

'  are  liabte  for  the  loes,  unless  the  captain  had  reasonable  cause 
to  subset  the  existence  of  the  defect  when  the  vessel  was  in 
•ueh  port,  or  had  reasonable  cause  to  believe  that  she  coutd  not 
proMad  safely  home  wilhout  having  the  same  repaired.  Star- 
hut  r.Neu  England  Marine  LuttranM  Co.,  19  Pickering,  198. 

JURISDICTION.  {Lmdt  ceded  to  VnUed  Statu.)  Persons 
who  reside  on  lands  purchased  or  caded  to  the  United  States 
for  navy  yards,  forts  and  arsenals,  and  where  there  is  no  other 
reservation  of  jurisdiction  to  the  state  than  that  of  a  right  to 
serve  civil  and  criminal  process  on  such  lands,  are  not  entitled 
to  the  benefits  of  the  common  schools  for  their  children  in  the 
towns  in  which  the  lands  are  situated  — nor  are  they  liable  to 
be  aasessed  for  tbeir  polls  and  astalea  to  state,  counQr  and  lava 


^lailizodbvGoOglf        . 


1841.]  Digest  of  AnterieaH  Cases.  197 

taxM,  in  such  towna — nor  do  they  gain  a  settlement  i»auch 
towos,  for  theoueNes  or  their  children,  by  residence  for  any 
length  of  time  on  such  lands  —  nor  do  they  ae^ire,  by  residing  * 
on  Bucb  lands,  any  elective  fiancbiae  aa  iiiHabitaDts^-fluali 
towns.     1  Metcalf,  560. 

LANDLORD  AND  TENANT.  {Payment  in  advance.)  A  les- 
see who  has  paid  rent  in  advance,  is  not  liable  for  the  same  rent 
to  a  grantee  of  the  land,  subject  to  the  lease,  talcing  without  no- 
tice  of  such  payment     Stone  v.  Patterton,  19  nckering,  476. 

LEX  DOMICILII  It  aeema,  that  where  a  plaintiff  bnngs  an 
action  in  respect  to  personal  property  in  the  plao«rwheie  he  ts 
domiciled,  that  the  law  of  that  place,  and  not  tln^  rei  rita 
governs.    HoffnuM  v.  Caron,  22  Wendell,  286. 

LIEN.  ( Ofmechanie.)  Where  one  who  had  contracted  to  finish 
a  machine,  employed  a  mechanic,  without  the  knowledge  of  the 
owner,  to  perform  the  work,  discloaing  to  him  the  contract  with 
the  owner,  it  was  held,  that  such  mechanic  did  not  acquire  a 
lien  in  hisown  right,  for  his  labor  upon  the  ruchine,  as  against 
the  owner,  although  the  owner  knew  that  he  was  performing* the 
work,  while  it  was  in  progress.  SoUingtaorth  r.  Dow,  19 
Pickering,  22S. 

LIMITATIONS,  STATUTE  OF.  {Wbw  promfae.)  A  memo- 
landum  written  on  a  note,  by  the  maker,  in  these  wwds, "  for 
value  received,  I  hereby  acknowledge  this  note  to  be  due,  and 
promise  to  pay  the  same  on  demand,"  and  signed  inr^e  pre- 
tence of  an  attesting  witness,  is  itself  a  "  promissorynote," 
within  the  fourth  section  of  Rev.  Sta.  c.  120,  and  .an-«etioa 
Ibereon  is  not  barred  by  the  statute  of  limitations.  But  if  Jhe 
original  note  was  without  consideration,  or  the  consideration 
thereof  had  foiled,  and  there  was  no  new  consideration  for  such 
memorandum,  (or  new  note,)  the  payee  cannot  recover  iheieon. 
ComnwMttMoKA  hu.  Co.  v.  Whitney,  1  Metcalf,  21. 

MISTAKE.  {In  ilating  an  aeeotmt.)  It  is  a  general  rule  that  a 
mistake  in  the  slating  of  an  account,  may  he  corrected  ;  but  to 
this  rule  there  are  many  exceptions.  In  this  case,  it  was  held, 
that  a  balance  struck  by  parties  in  respect  to  certain  matters 
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-• 

aflir  a  heariag  before  refereea  had  commenced,  and  which  ma 
reported  to  the  referees  aod  entered  by  tbem  on  their  minutes, 
was  Cdnclusive  as  an  admission  in  the  cause,  and  could  not  be 

.    opened.     C/n-iv.PatrcAtU,  32  Wendell,  576. 

MORtGAGE.  (Of  real  etlaU  fry  indmiure.)  A.  lease  for 
yelra  by  indenture,  in  which  the  lessor  acknowledges  the  re- 
ceipt, in  advance,  of  a  gross  sum,  in  full  for  rent  of  the  demised 
■  premises  during  the  term,  and  in  which  4he  lessee  covenants  to 
reconvey  the  premises  on  payment  of  said  sun  and  interest 
thereon,  is  a  mortgage  ;  and  the  rights  and  duties  of  the  parses 
are  tike  those  of  mortgagors  and  mortgagees  of  estates  of  free- 
hold.    Nugmt  T.  Xihg,  1  Metcalf,  117. 

2.  {Smite.)  So  of  ft  lease  prepared  in  such  form,  but  executed 
by  the  lessor  only ;  provided  Uie  lessee  accepts  it  and  takes . 
possession  under  It.     lb. 

3.  (Same.)  In  the  latter  case,  there  is  no  covenant,  technically, 
on  the  part  of  the  lessee,  upon  which  an  action  can  be  maintain- 
ed.  But  if  be  underieta  (he  demised  premises,  and  receives 
rent,  before  the  term'  expires,  to  the  amount  of  the  gross  sum 
advanced,  by  him,  and  interest  thereon,  his  estate  for  yean  is 
therApoD  defeated,  and  the  lessor  is  immediately  in  of  his  old 
estate.  All  that  the  lessee  receives  above  that  amount,  is  re- 
ceived, not  as  mortgagee,  but  for  the  lessor,  who  may  recover 
it  of  him  in  an  action  for  money  had  and  received.     lb. 

4.-  {Abatement  of  mm  due.)  If  a  mortgage  be  made  of  two  par- 
cels of  land  as  security  for  the  payment  of  a  sum  of  money, 
and  the  right  in  equity  to  redeem  one  parcel  be  transferred  to 
A.  and  the  right  to  redeem  the  other  to  B.,  and  the  mortgagee 
aAerwards  release  A.'a  parcel  from  the  mortgage,  B.,  on  re- 
deeming, cannot  compel  A.  to  contribute,  but  he  is  entitled  to 
have  an  abatement  of  such  a  proportion  of  the  sum  due  on  the 
mortgage  as  the  value  of  A.'s  parcel  bore,  at  the  time  of  the 
execution  of  the  mortgage,  to  the  value  of  both  parcels.  Park- 
mm  V.  Wdchy  19  Pickering,  231. 

5.  {Forecloture.)  If  a  mortgagee  enters  for  condition  broken,  and 
is  aubsequently  put  under  guardianship  as  a  spendthrift,  his 
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guardian  is  authorized  to  restore  the  possesion  of  the  Juid  to 
the  mortgagor,  and  thereby  to  preveat  a.  forecloeure.  Sotham 
T.  JO'Inlier,  19  Pickering,  346.  « - 

6.  {Effect  of  Entry.)  A  mortgagee  who  enlers  for  condition  hro- 
ken  and  orders  the  teoaot  in  posaessioD  to  pay  him  the  >ent,  is 
entitled  thereto  as  against  the  mortgagor,  whether  the  etttiy  be 
or  be  not  valid  for  the  purpose  of  foreclosure.-  -iStone  t.  PaUer' 
■on,  19  Pickering,  476. 

7.  iNole  ouiUaMd.)  In  the  case  of  a  mortgage  of  real  estate  to 
secure  the  payment  of  a  promissory  note,  although  the  note  he 
barred  by  the  statute  of  limitations,  yet  if  it  has  not  heeo  paid, 
the  roorlgagea  haa  his  remedy  on  the  mortgage.  Thayer  v. 
Mann,  19  Pickering,  &36. 

PARTNER.  (Releaee.)  A  bond  given  by  one  of  several  part- 
ners, to  a  debtor  of  the  firm,  to  pay  the  debt  and  save  the  debtor 
harmless  from  the  same,  cannot  be  pleaded  or  given  in  evidence 
as  a  release,  in  an  action  by  the  firm  against  the  debtor.  Emt- 
TTSon  V.  Bayliet,  19  Pickering,  55. 

PARTNERSHIP.  (LtMtUs  of  dorouoU  partner.)  A  dormsnt 
partner  is  not  liable  for  debts  of  the  firm  contracted  after  a 
dissolution  of  the  partnership,  although  he  does  not  give  notice 
of  such  dissolution.     Gronenor  v.  Lloyd,  1  Metcalf,  19. 

2.  {AtUkorUji  of  pariaer.)  Under  an  authority,  though  by  parol 
only,  given  to  one  partner  by  the  othen,  after  a  dissolution  of 
the  partnership,  to  sell  a  negotiable  note  made  to  the  firm  be- 
fore dissolution,  he  may  indorse  such  note, "  without  recourse," 
in  the  name  of  the  firm.     Yale  v.  Eamis,  1  Metcalf,  486. 

3.  {Fraud  by.)  All  the  members  of  a  firm  are  answerable  for  a 
fraud  committed  by  one  of  tbem — or  by  their  agent  acting 
within  the  scope  of  his  authority  —  in  the  sale  of  partnership 
property.     Locke  v.  Steornt,  1  Metcalf,  560. 

4.  {Deaiingt  with.)  Where  a  note  was  made  by  a  firm  in  the 
copartoership  name,  which  was  discounted  by  a  bank  for  the 
accommodation  of  the  payee,  and  was  repeatedly  renewed,  it 
was  he[d,  that  the  firm  must  be  considered  as  having  had  deal- 
ings with  the  bank  wilt\ip  the  meaning  of  the  rule  requiring 
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wVg  notice  of  dM  diaMliilioD.  Venum  v.  Tht  Mtaiktitkn 
Con^^y,  33  Wendell,  183. 

6.  {Same^  It  seeme,  however,  that  the  rule  of  actual  notice  woald 
not  be  applied  to  every  person,  through  whoae  hand*,  in  the 
ordinary  course  of  buaineaa,  the  paper  of  the  firm  had  paased, 
but  would  be  limited  to  those  who  were  in  the  habit  of  taking 
the  paper  under  circumstaoces  where  the  knowledge  of  the  ftct 
on  the  part  of  the  firm  might  be  legally  presumed.    A. 

PATENT.  {Spccifxaiion.)  A  description  of  en  improremenl 
of  a  machine  alceady  in  use,  in  a  conveyance  by  a  patentee  to 
a  purchaser  of  the  right  to  vend  the  saroe  within  prescribed 
liroits,  ia  sul&eiejit.  If  it  set  forth  the  nature  of  the  invention  and 
the  manner  in  which  it  may  be  made  available,  with  ao  much 
particularity  as  to  enUile  persona  at  competent  skill  to  conslmct 
end  apply  the  improvement ;  it  is  not  necessary  to  describe  the 
original  machine.    Harmon  v.  Bird,  23  Wendell,  113. 

PAYMENT.  {By  void  coneeyoMce.)  Where,  under  en  agree- 
ment betsreen  a  debtor  and  bis  creditor,  the  debtor  procured  a 
conveyanee  t»ihe  creditor  from  a  third  person  of  all  his  title  to 
-land  specified  in  the  deed,  end  the  creditor  accepted  the  same 
ae  a  payment  in  full,  but  it  subsequently  appeared,  that  the 
grantor  had  no  title  to  any  such  land,  it  was  held,  that,  in  the 
absence  o^fraud  on  the  part  of  the  debtor,  the  claim  of  the 
creditor  upon  him  was  dlMbarged.  Retd  v.  Bartlett,  19  Pick- 
ering, 373. 

POWERS.  {Of  jnihlic  <^era  md  ammiMaiotura.)  In  the  exer- 
cise of  a  public  as  well  as  private  authority,  whether  it  be  minis- 
terial or  judicial,  all  the  persons  to  whom  it  is  committed  must 
confer  and  act  together,  unless  there  be  a  provision  that  a  leas 
number  may  proceed.  Whera  the  authority  ia  public,  and  the 
number  be  such  as  to  admit  of  a  majority,  such  majority  will 
bind  the  minority  after  all  have  duly  niet  and  conferred.  Dovm- 
ing  V.  Sugary  31  Wendell,  178. 

3.  (Sosu.)  Where  an  act  of  incorporation  of  a  raitroed  com- 
pany, appoints  a  certain  number  of  commissioners  to  open  bodu 
to  receive  subscriptions  to  the  capital  slock  of  the  corporation. 
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wmI  to  distribule  the  stock  amoDg  the  several  aubecribera  nr  aach 
iDBDoer  BB  tbey  shall  deem  moat  conducive  to  the  int^sts  of 
the  corporation,  making  no  provisioo  that  a  majority  «hal I  con* 
Btitute  a  quorum  for  the  discharge  of  the  duties  eoinisted  to 
them,  alt  must  he  present  to  hear  and  consult  when  they  come 
to  distribute  the  stock,  although  a  majority  are  competent  to 
decide.  In  the  distribution  of  the  stock  they  act  judicially ;  not 
so  as  to  receiving  subecripiiona,  in  respect  to  which  they  act  only 
ministerially,  and  it  is  not  necessary  for  thflt  purpose  that  even 
a  majority  should  be  present.  Crocket  wj  Grane,  31  Wendell, 
211. 
PRINCIPAL  AND  AG£NT.  {Fraud.)  TUb-  principal  is  lia. 
hie,  cioiliter,  for  the  fraud  or  deceit  of  his  agent  committed  in 
the  course  of  the  agent's  employmeot.  Locke  v.  Steams, 
I  Metcalf,  560. 

2.  (Broker.)  Where  a  broker  makes  a  sale  in'  the  usual  line  of 
business,  his  representations  bind  his  principal,  although  they 
are  made  contrary  to  the  principal's  express  instructAns;  unleas 
such  instriKtions  are  known  to  the  purchaser.  Otherwise,  in  case 
of  particular  and  special  agents.  Lobdell  r.  Baier,  1  Metcalf, 
193. 

3.  (Action.)  Ordinarily,  an  action  of  tinver  will  Dot  lie  by  a  prin- 
cipal against  his  agent,  unless  it  appear  that  the  agnt  has  con- 
verted tke  property  of  his  principal  to  his  own  use,  or  disposed 
of  it  contmry  to  his  own  instructions ;  there  must  be  some  act 
on  the  part  of  the  agent ;  a  mere  omission  of  duty  is  not  enough, 
though  the  property  be  lost  in  consequence  of  the  neglect.  Nor 
will  trover  lie  where  the  agent,  (hough  wanting  in  good  faith, 
has  acted  within  the  general  scope  of  his  powers.  McMorrit 
T.  Simpson,  21  Wendell,  610. 

4.  (Binding  of  former  by  latter.)  Where  an  agent  compromised 
a  claim  of  his  principal,  by  receiving  from  a  debtor  money  and 
other  means  of  realizing  a  debt,  and  executed  a  release,  in  his 
own  name,  it  was  held,  that  such  release  not  purporting  on  its 
face  to  have  been  made  by  the  principal,  or  to  have  been  exe- 
cuted by  him,  was  not  binding  upon  the  principal  as  a  release. 
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apd  could  not  be  nt  up  bjr  the  debtor  in  bar  of  n  recoverjr  is 
KD  acitioa  bwught  for  the  recovery  of  the  origiool  debt.  Eotmt 
V.  WtiU,  22  Wendell,  324. 

5.  ('Some.)  Bui  it  was  further  held,  ih%t  it  wu  coonpetent  to  the 
debtor  for  the  purpose  of  establlshiag  an  accord  and  salis&ctioa, 
to  prove  by  parol  a  ratification  by  the  principal  of  the  acts  of 
the  ageat :  by  showing  that  with  full  knowledge  of  the  facts  be 
reaped  the  benefit  of  the  comproroiee,  by  accepting  in  whole  or 
in  part,  its  fruits  ;  and  for  that  purpose  to  produce  the  release  as 
evidence  of  the  agreement,  and  show  a  compliance  cm  his_put 
with  its  requirefl^tar    lb. 

6.  (iS«iin«.)  The  rule  tbst  a  contract  unijer  seal  entered  into  by 
*  an  agent  lo  be  [wdiDg  upon  the  principal,  must  on  its  face  pur- 
port to  have  been  made  by  the  principal,  and  to  have  been  eie- 
cuied  in  his  name,  tod  not  in  the  name  of  the  agent,  is  applied 
in  all  its  rigor-where  the  validity  of  the  inslniraent  in  question 
depends  upon  the  annexation  of  a  seal ;  hut  it  seems,  in  refer- 
ence to  less  formal  writings,  such  as  the  evidence  of  ordinary 
commenial  transactions, a  more  liberal  interpretation  prevails; 
in  such  cases  in  furtherance  of  the  public  policy  of  encouraging 
trade,  if  it  can  upon  the  whole  instrument  be  collected  that  the 
true  object  and  intent  were  to  bind  the  principal  and  not  merely  . 
the  ogealicourts  of  justice  will  adopt  that  conatnictioa  of  it, 
however  ioformally  it  may  be  expressed.    Jb.  ^ 

7.  (DUcmmting  of  note.)  The  plaintifi*,  being  the  holder  ^f  a 
negotiable  note  indorsed  in  blank,  delivered  it,  without  putting 
his  name  upon  it,  to  an  agent  to  procure  it  lo  be  discounted. 
The  agent  indorsed  it  in  his  own  name,  and  sent  it  to  a  hank, 
and  the  messenger  represented  that  the  money  was  wanted  for 
the  accommodation  of  the  agent.  The  hank  discounted  the  note 
and  passed  the  proceeds  to  the  credit  of  the  agent,  and  the  same 
were  then  attached  as  his  property,  in  the  possession  of  the 
bank,  on  a  trustee  process.  The  plaintiff  forthwith  informed 
the  bank  that  the  note  belonged  to  him  and  demanded  payment 
of  the  proceeds.  Held,  that  the  bank  was  responsible  to  him 
therefor.    Merriil  v.  Bank  of  Norfolk,  19  Pickering,  88. 
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#BfNCIBA.L  AND  SURETY.  {Conir^naion.)  A  sureljrVcause 
of  Kction  against  a  co-surety  or  his  representatives,  for  coniribu- 
tioD,  accrues  when,  and  doI  before,  he  pays  the  debt'  of  tbe 
principal.     Wood  v.  Leland,  1  Meloelf,  367. 

S.  {IndonemejU.)  Where  one  not  a  promisee  nor  indorsee,  puts 
bis  name  in  blaok  on  the  back  of  a  note,  before  it  is  delivered 
lo  the  promisee,  be  is  ao  original  promisor  and  surety,  and  if  he 
pays  the  note,  tie  must  pursue  his  remedy  as  surety,  and  not  as 
indorser,  against  the.  other  promisors.  Chaffee  t.  Jones,  19 
Pickering,  260. 

3.  (Same)  Where  a  note  was  paid  by  ove'^tiio  had  thus  put  his 
name  on  the  back  of  it,  and  be  thereupon  brought  bis  action  for 
money  paid  by  bim  as  indorser,  against  tb&frincipal  and  anothel 
surely  jointly,  and,  after  a  trial,  the  action  was  cot  supported  on 
that  ground,  he  was  not  allowed  to  discontione  against  the  prin* 
cipal,and  proceed  as  a  surety  against  his  co>Burety  for  contribu- 
tion.    lb. 

4.  {Same.)  The  fact  that  such  party  put  his  name  on  (h6  back  of 
tbe  noie  at  tbe  request  of  the  principal,  and  withool  the  know- 
ledge of  a  surety  who  had  signed  on  the  face  of  a  note,  was 
held  not  to  afiect  his  right  to  recover  contribution  of  such  surety. 
lb. 

5.  {ContrVmlion.)  On  the  question  of  a  contributio|t4t8tween  co- 
sureties, partners  who  signed  in  the  partnership  name  are  to  be- 
regarded  as  but  one  surety.    Jb. 

€.  (Same.)  An  action  lies  against  a  co-surety  for  contribution, 
without  a  previous  notice  of  the  payment  by  the  plaintiff  and  a 
special  demand,     lb. 

PROMISSORY  NOTE.  (Diahtmor.)  A  note  payable  on  de- 
mand is  not  regarded  as  dishonored  within  one  month  after  its 
date.     Raider  \.  Cary,  I  Metcalf,  369. 

2.  {Coiuideralion.)  A  note  given  for  a  premium  of  insurance 
cannot  be  recovered,  if  the  vessel  insured  were  unseaworihy  at 
the  time  when  the  risk  would  have  commenced  —  the  consid- 
eration having  failed.  Commoniaealth  Int.  Co.  v.  Whilneif, 
1  Metcalf,  21. 
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a.  i^Grace.)  The  maker  of  a  promiaaoiy  note  is  bound  to  pay  it, 
upon  demand  made  at  any  seaaonable  hour  of  the  last  day  of 
grace,  aud  may  be  sued  on  that  day,  if  he  fail  to  pay  on  Bucb 
demand.    Stapla  t.  Franklin  Bank,  1  Melcalf,  43. 

4.  {Poit  notes.)  Poet  soles,  issued  by  a  bank,  are  payable  on 
demand  made  at  any  time,  on  the  last  day  of  grace,  af^er  the 
knovn  and  usual  hour  of  opening  the  bank  for  bunness,  and 
may  be  put  in  suit  on  that  day,  if  payment  is  refused.     Jb. 

&.  {Local  law.)  The  indorsee  of  a  note  made  and  indorsed  in 
another  state,  must  do  all  that  is  required  by  the  law  of  that 
state  to  charge  the  indoTser,  before  he  can  maintain  an  action 
against  him  in  this  state.     Williama  v.  Wade,  1  Metcslf,  82. 

QUO  WARRANTO.  {Judgment  in.)  Where  to  an  information 
in  the  nature  of  a  qw  warranto  tiled  against  individuals,  calling 
upon  them  to  show  cause  by  what  warrant  they  exercise  the 
franchise  of  maintaining  a  bridge  across  a  navigable  river  and 
exacting  toll  from  passengers,  the  defendants  answer  that  they 
do  so  by  virtue  of  an  act  of  the  legislature,  authorizing  the  ereo 
tioD  of  a  bridge  in  a  specific  form,  and  that  they  have  in  all  re- 
spects confbfined  to  the  requirements  of  the  act  granting  the 
franchise,  upon  which  allegation  issue  ia  taken  and  found  against 
them  by  the  jury,  judgment  of  ouster  follows  of  course.  The 
People,  ex  ret,  Taylor  v.  Thompaon,  21  Wendell,  235. 

5.  {Divii4ffir  of  county.)  Where  a  county  is  divided  and  two 
separaW-and  distinct  counties  formed  out  of  it  by  act  of  the 
legislalttre,  to  one  of  which  a  new  name  ia  given,  whilst  the 
otherit  is  declared  shall  be  and  remain  a  separate  and  distinct 
county  by  the  name  of  the  county  as  it  existed  previous  to  the 
divtsjon,  the  judges  of  the  county  courts  appointed  previous  to 
the  division  who  happen  to  reside  in  that  portion  of  the  territory 
distinguished  as  a  county  with  a  new  name,  under  the  operation 
of  the  act  requiring  judges  of  county  courts  to  reside  within  the 
county  for  which  they  are  appointed,  lose  their  ofliees,  and  are 
no  longer  competent  to  act  under  their  commissions ;  whilst  those 
of  the  judges  who  happen  to  reside  in  the  portion  of  the  territory 
which  mains  the  original  name,  continue  in  office  until  the  ex- 
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piratioa  of  the  term  for  which  tbftjr  wen  origioally  appidiMeil. 
The  PeopU  v.  MorreU,  21  Weodell,  563. 

HEQUEST.  Where  the  owner  of  land,  by  a  coveDsnt  which 
binds  his  heirs  and  amigns,  engages  to  do  a  ceruin  act  when 
thereto  requested,  a  written  request  to  do  such  act,  addressed  to 
all  the  heirs  or  assigns,  and  seasonably  delivered  at  the  dwel- 
liitghouse  of  one  of  them,  is  sufficient ;  and  if  they  neglect  to 
do  the  act,  they  are  liable  to  an  action  on  the  covenant. 
Morte  V.  Aldrieh,  1  Metealf,  544. 

RESTRAINT  OF  TRADE.  A  bond  conditioned,  that  the  obligor 
shall  never  carry  on,  or  he  coocenied  in,  the  business  of  found- 
ing iroa,  is  void.    Alger  v.  Thather,  19  Pickering,  51. 

REVERSION.  {DtMtdbU.)  The  reversion  eipectant  on  the 
detenninatioD  of  an  estate  tail  is  a  vested  interest,  which  may 
be  devised,  and  which  will  pass  to  a  devisee  under  a  general 
residuary  clause  in  a  will.     Sleel  v.  Cook,  1  Hetcalf,  281. 

2.  {AttifptahU.)  When  the  owner  of  such  reversion  limits  the 
same  by  way  of  executory  devise,  on  the  cootiogeDcy  of  there 
being  issue  of  a  fliture  marriage  of  one  of  the  teoaiit#4n  tail, 
the  reatdnary  devisee  of  the  reversion  may  graV-ttw  same  to^a 
third  person,  subject  to  such  executory  devise.    lb, 

SALE.  {Delwery.)  If  goods  in  the  poaseasion  of  .a  lessee  are 
•old,  and  a  bill  of  parcels  delivered  to  the  vendee,  aifd  notice  of 
the  sale  given  to  the  lessee  by  the  parties  with  a  reqvaU'thet  he 
will  hold  the  goods  for  the  vendee,  this  constitutes  o.'Vt^id  con- 
atructive  delivery  of  such  goods,  as  against  a  subae^ttqntly  at- 
taching creditor  of  the  vendor,  although  the  lessee  do  iiftt  con- 
sent BO  to  hold  them.     Carter  v.  WxUard,  19  Pickering,  1,. 

2.  (Sosu.)  But  the  mere  delivery  of  the  hill  of  parcels,  wiUwut 
^ving  notice  of  the  sale  to  the  lessee,  is  not  sufficieot  as  against 
a  subsequent  attachment  by  a  creditor  of  the  vendor,     lb. 

3.  (jSoiae.)  On  a  sale  of  partnership  goods  by  a  partner  to  his 
eoparloer,  a  delivery  of  the  property  is  necessary  to  the  validity 
of  the  sale  ;  but  such  delivery  consists  rather  in  the  surrender 
of  the  possession  and  cootrol  of  the  goods,  than  in  the  actual 
tradition  of  them  by  the  seller  to  the  purchaser.  Shurllefv. 
WUlard,  19  Pickering,  202. 
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4.  ('Snw.)  On  a  sale  of  goods  a  delivery  of  a  part  for  the  whole, 
applies  to  all  the  gooda  embraced  by  the  contract  of  sale,  al- 
though they  happen  to  be  scattered  in  different  and  dictant 
places,    lb.    • 

&.  (Conditional.)  If  goods  are  sold  upon  a  condition,  and  the 
vendee  fails  to  perTorni  it,  but  retains  the  goods  and  converts 
them  to  his  own  use,  the  vendor,  if  he  rescinds  (he  sale,  cannot 
waive  the  tort  and  recover  the  value  of  the  goods  in  assumpsit, 
but  his  proper  remedy  is  trover.  jlUenv.  Fortf,  19Pickering,217. 

SALE  OF  CHATTELS.  (BailviaU  or.)  Where  a  contract 
was  made  betwmLa  miller  and  other  persons,  for  the  manufac- 
ture of  wheat -iiiiii'Aour,  he  engaging  on  his  part  for  every  four 
bushels  Bud  fifty^e  pounds  of^wheat  received,  to  deliver  one 
barrel  of  supei^H  flour,  and  there  was  no  stipulation  ormnder* 
standing  tliat  thyntbeat  delivered  should  be  kept  separate  from 
other  grain,  orilwt-the  identical  wheat  should  he  returned  in  the 
form  of  flaur;it'«W  held,  that  the  transaction  between  the  par- 
ties coostkitfed  a  sale  and  not  a  bailment,  and  that  the  owners  of 
the  wbaat  cotd  not  maintain  an  action  for  the  conversion  of  the 

*  flour  manufactured  from  the  wheat.  SmUh  v.  Clark^  SI  Wen- 
dell, 88. 

2.  {CondUiotud  deUoerj/.)  Where,  under  a  contract  for  the  sale 
of  chattels,  a  delivery  of  a  portion  of  the  property  sold  was 
made  to  the  purchaser,  under  an  agreement  that  a  note  should 
be  given  for  the  whole  quanti^  upon  the  delivery  of  the  residue 
at  a  future  day,  the  delivery  of  the  first  parcel  was  held  to  be 
conditional,  and  that  on  the  delivery  of  the  residue  and  the 
refusal  of  the  purchaser  to  give  the  note  and  to  deliver  up  the 
fint  parcel  oa  demand,  an  action  of  replevin  for  the  wrongful 
detention  might  be  sustained.  Rusaell  v.  JIffnor,  S2  Wendell, 
659. 

SHERIFF.  {Arrest.)  An  officer,  who  arrests  a  judgment  debtor 
on  execution,  cannot  lawfully  bold  him  in  custody  against  his 
consent,  in  order  to  procure  an  interview  with  the  creditor,  or 
his  attorney,  for  the  purpose  of  negotiating  with  the  debtor,  or 
for  the  purpose  of  the  creditor's  giving  further  directions  to  the 
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officfli  as  to  service  of  the  execudoa.  FreneK  t.  Baner^' 
1  Melcalf,  502. 

S.  (Same.)  If  a  judgment  creditor  direct  bd  officer  to  arrest  the 
debtor  on  execolion,  but  not  to  commit  him  until  further  orders, 
the  officer  is  justified  in  not  Brresting  him.     lb. 

3.  (Satne. — Forgery  of  bail  bond.)  An  officer,  who  is  lawfully 
directed  to  arrest  a  defendant  on  a  writ,  is  answerable  to  the 
plaintiff,  if  be  lake  a  bail  bond  to  which  the  sureties*  names  are 
forged,  and  thereupon  dischai^  the  defendant  from  custody. 
Marth  V.  Bancnfi,  1  Metcalf,  497. 

SHRUBS  AND  TREES.  (Penotial.)  £)wba  and  trees,  id 
land  demised  to  be  used  as  a  nursery  garden^are  personal  chat- 
tels, as  between  the  lessor  and  the  lessee  -and  his  assigns,  and 
may  be  severed  and  removed.     Miller  v.  Battr,  1  Metcalf,  27. 

SLANDER.  {RepreaerUation  concerning  pMUi^offieer  to  the  head 
of  hit  departmejU.)  An  action  on  the  case  flim  libel  lies  against 
a  parly  making  a  communication  in  writw^.-to  the  bead  of  a 
department  of  the  govemmenl,  chaining  a  suhordisate  officer  of 
such  department  with  peculation  and  fraud  oftTrarieiw  kinds, 
where  such  subordinate  officer  is  subject  to  removal  by  the  officer 
to  whom  the  communication  ia  addressed ;  but  such  action, 
though  in  form  for  a  libel,  is  in  the  nature  of  an  action  for  a 
malicious  prosecution,  and  the  proof  to  sustain  it  must  lie  the 
same  as  is  required  in  the  latter  action,  that  is,  the -plaintiff  ia 
bound  to  show  both  malice  and  a  want  of  probable  caifae.  -  Hote- 
ard  V.  TAofl^on,  21  Wendell,  319. 

2.  (Some.)  Where  the  conduct  of  a  public  officer,  agunstwhom 
complaint  is  made,  be  such  as  with  the  attendant  circumstances 
to  excite  the  honest  .suspicion  of  a  citizen  that  the  officer  is 
chargeable  with  a  want  of  fidelity>to  the  trusts  reposed  in  him, 
or  with  fraud  as  it  respects  the  government,  and  an  action  ia 
brought  against  a  citizen  for  a  representation  made  by  him  re- 
specting such  officer,  the  question  of  probable  cause  should  be 
submitted  to  the  jury.     lb. 

3.  (Safn<.)  Even  after  a  notice  of  justification,  the  proof  of  which 
is  abandoned  on  the  trial,  the  defendant  may,  in  an  action  tike 
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lUft,  rest  bU'dtfencfl  upon  tbe  ground  of  probable  cause ;  be  is 
precluded  frooi.4i>ing  so,  under  sucb  circumstauces,  only  wb«n 
probable  cause  is  mere  malter  of  mitigation.     lb. 

4.  {Prieilegtsf  anuuel.)  Tbe  privilege  of  counsel  in  advocating 
the  rights  of  bis  client,  and  of  tbe  part}'  himself  where  be  man- 
ages his  own  causa]  in  a  judicial  proceeding,  is  as  broad  as  thai 
of  a  member  of  a  legislative  body ;  however  false  and  malicious 
may  be  a  charge  m»de  by  the  counsel  or  the  party  upon  such 
^  occasion,  aS«ctit^  the  reputation  of  another,  ao  action  of 
slander  will  not  lie,  provided  that  what  id  said-be  pertinent  to  the 
question  under  discussion ;  the  remedy  ie  by  action  on  the  case. 
Hastingt  v.  iMtk,  23  Wendell,  410. 

STATUTES,  CONSTRUCTION  OF.  [Change  of  phroMeolagy.) 
It  is  a  rule  of  oonstrucliou,  that  a  men  change  of  phraseolc^ 
in  a  revision  of  the  statutea,  will  not  be  deemed  to  alter  the  law, 
unless  it  evidently  appean  that  such  was  the  intention  of  tbe 
legislature.     Elxf<aie  Brovm,  21  Wendell,  316. 

TRESPASS,  iTaking.)  Trespass  de  fronts  Mportatu  is  maJn- 
taip^d  by  proof  that  the  defendant  unlawfully  esBrciaed  an  au> 
tborily  over  fhe  chattels,  against  the  will  and  to  tbe  exclusion 
of  the  osner,  though  then  was  no  manual  taking  or  removal. 
MiUer  V.  Baker,  1  Meicalf,  27. 

TROVER.  (Sale  of  stolen  good:)  An  anclioaeer  who  sells 
stolen  goods  Is  liable  to  (he  owner  in  an  action  of  trover,  not- 
withslaading  that  the  goods  were  sold  by  him,  and  the  proceeds 
paid  over  to  the  thief,  without  notice  of  the  felony.  Hojinan  v. 
CiinnO,32  Wendell,  285. 

TRUST,.  {Capilid,— Income.)  Where  property,  real  and  pe^ 
tonal,  was  devised  intrust,  the  rents,  issues,  and  income  thereof 
to  be  paid  to  the  ceitut  que  trust,  and  a  part  of  the  real  estate 
was  taken  for  a  railroad,  and  the  damages  thereby  caused  were 
paid  to  the  trustee  i  it  was  held  that  such  damages  were  not 
income,  dec.  to  be  paid  to  the  cestui  que  trust,  but  were  a  sub- 
stituted capital,  of  which  the  interest  only  was  payable  to  him. 
Gibson  V.  Cooke,  I  Metcalf,  75. 

VERDICT.    ( Waiver  of  issue.)    Where  a  verdict,  which  is  de- 
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ciKve  of  the  com,  is  found  on  ooe  or  more  of  MTeral'MueB, 
BDd  the  jury  cannot  agree  oa  to  another  iasae,  the  party,  in 
whoM  fevor  the  verdict  is  found,  may  waivd  the  otlieHssu;,  or 
consent  (hat  a  verdict  be  entered  thereon  againat  him.  /nAoM* 
tmU  of  SuUon  v.  Inkidntantt  of  Dana,  1  Metcalf,  383. 

WARRANTO.  {Of  indorsmmlt.)  A.  agreed  to  procure  and 
deliver  to  B.  the  note  of  W.  indorsed  by  two  other  persons,  and 
afterwards  wrote  to  B.  this  letter  —  "  I  enolose  you  the  note  of 
W.'s,  as  proposed,  which  you  will  please-  pma  to  my  crediL" 
Held,  that  this  was  tantamount  to  a  wamnty  that  the  indorse- 
ments on  the  note  enclosed  in  the  letter  were  genuine. 
CooHdge  V.  Brigkam,  I  Metcalf,  &47. 

WILL.  {Conttrvcium.)  Promissory  notes  and  other  securities 
for  the  payment  of  money  will  pass  by  a  bequest  of  money, 
whera  such  is  manifestly  the  intention  of  the  testator.  Morton 
v.  Perry,  1  Metcalf,  446. 

S.  {Same.)  A  testator,  after  reciting  that  he  had  sold  his  real 
estate  and  paid  to  his  heirs,  in  cash,  the  largest  part  of  their 
portions,  and  that  he  was  making  his  will,  "dividing  the' resi- 
due," gave  legacies  to  his  wife  and  two  of  his  heirs,  in  full  of 
their  portions :  He  then  bequeathed  to  his  three  other  heira  all 
the  money  which  should  be  left  at  his  decease :  At  the  date  of 
his  will,  almost  all  his  property  consisted  of  promissory  notes 
and  money  on  hand :  The  amount  of  money  then  on  hand 
could  not  be  ascertained ;  but  he  commonly  had  not  mere  than 
twenty  or  thirty  dollars :  At  his  decease,  he  had  promissory 
notes  to  the  amount  of  more  than  $2300,  and  only  $81  in 
money.  Held,  that  the  money  due  on  his  notes,  at  his  decease, 
psssed  by  the  bequest  of  money  left.     lb. 

3.  {Indefinite.)  A  testator,  af^r  bequeathing  to  his  wife  a  por- 
tion of  his  property,  added  a  clause  to  his  will,  in  which  he 
requested  that  a  person,  to  whom  he  had  bequeathed  nothing, 
might  provide  fur  her  a  chaise,  or  other  suitable  conveyance, 
and  attend  her  whenever  and  wherever  she  might  wish  to  go, 
for  a  suitable  compensation,  if  she  should  desire  it  Beld,  that 
VOL.  xin. — NO.  u.  14 
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ihia  WS9  loo  vague  and  indefinite  to  be  conatrued  as  a  legaejr 
to  the  wife.      Wtipple  v.  Adanu,  1  Melcair,  444. 

£  (Conatmetion.)  B.,  bj  his  will,  gare  to  hia  wife,  in  commoo 
with  his  daughter,  the  use  of  certaia  rooms  id  a  house,  and  also 
gave  to  his  dau^ter,  in  common  with  hia  wife,  the  use  of  the 
same  rooms  ^vhieti  use  the  daughter  was  to  have  so  long  as 
she  should  remaiu  unmarried.  Held,  that  afler  the  death  of 
the  wife,  the  daughter,  remaining  unmarried,  was  entitled  to  the 
sole  use  of  the  rooms.    Jarvit  v.  BuUrick,  1  Metcalf,  480. 

5.  {Same.)  A  davsa.added  to  a  devise  of  a  fractional  part  of 
certain  land,  that  it-  is  "  to  be  taken  by  the  devisee  where  he 
shall  choose  or  s^ct,  at  its  just  or  proportionate  value,"  does 
not  constitute  a  condition  precedent  to  the  vesting  of  the  estate 
devised ;  but  the  devisee,  on  the  death  of  the  devisor,  becomes 
tenant  in  commoi^  with  a  right  of  selection,  to  be  exercised  or 
not,  at  his  will.     Brown  v.  Bailey,  1  Metcalf,  254. 

WITNESS.  (^Forged  tignature.)  On  the  trial  of  an  indictment 
for  forgery,  the  party,  whose  signature  is  alleged  to  be  forged, 
is  a  competent  witness  to  prove  the  forgery  and  also  the  destruc- 
tion of  the  instrument  alleged  to  be  foiled,  although  civil  ac- 
tions are  pending  against  him  to  which  his  only  defence  may 
be  the  forgery  of  said  instrument.  CtmmomBeaUh  v.  Peck, 
1  Metcalf,  428. 

2.  (Negligence  of  laborer.)  A  hired  laborer  who  haa  performed 
his  work  under  the  eye  and  immediate  direction  of  his  employer, 
if  responsible  to  any  one  for  negligence  or  unakil fulness,  is  re- 
sponsible only  to  his  employer,  and  being  released  by  him,  he 
is  a  competent  witness  in  an  action  for  negligence  and  uoskiU 
fulness  in  the  performance  of  a  contract  under  which  the  work 
was  done.     Dovmer  r.  Datiu,  19  Pickering,  72. 

3.  (Objection  to  eompefency.)  An  objection  to  the  competency  of 
a  witness  should  be  made  before  he  is  examined  in  chief;  but 
if  it  be  not  known  until  afler  such  examination,  it  may  be  made 
in  any  stage  of  the  trial,  when  discovered.  ShurtUfi.  Wil- 
lard,  19  Pickering,  202. 
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III.— MISCELLANEOUS    CASES. 
Li  the  &ipreme  Court  of  the  Uitiled  Statu,  Jamiaiy  Term,  1S41. 
SasAH  Hatbubbv,  AppttUNT,  V.  John  M'Phbkson  Bbibk  amd 

OTBBRS,  ApPELLKBS. 

1.  Where  the  wordi  uwd  in  aconTcjuice  import  (.joint  tpntncy.the;  will 
not  be  conitnipd  to  ialenil  k  tenaaej  in  commoo,  on  the  ground  of  tha  ob- 
ject of  the  eoafejanee,  ooleM  tb*  nuun  uid  nie  of  Um  pniper^be  ibown 

2.  Do»«r  i*  not  demwidable  of  an  Mtete  held  in  jwA-tetuacj. 

3.  The  principle, that  a  leitinraTan  inaUnt  onlfb  not  luOicient  to  lays 
Ibandatinn  for  dower,  ia  not  limited  to  caaea  in  which  tlia  peraon  aeisted 
beeomea  aa  meniy  in  carrying  out  a  naked  tniat.  " 

4.  Bj  Btatnte,  in  HarjUiid,  dower  ia  allowed  in  eqaiUUe  title*,  under  oartain 


This  was  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States,  for  the  district  of  Maryland,  dismissing  the  bill  in  a 
suit  in  equjty  for  dower,  brought  by  the  appellani  as  the  widow  of 
Wiltoughby  Mayburry,  against  John  Brien,  and,  on  his  decease, 
revived  against  the  present  appellees,  his  heirs  at  law,  ~ . 

The  material  facts,  appearing  by  the  bill  and  answer,  and  the 
testimony  taken  in  the  cause,  were  aa  follows.  Certain  reul  estate, 
designated  as  "  the  Catoctin  Furnace  and  all  the  lands  annexed  or 
appropriated  to  il,"  was  sold  by  Catherine  Johnson  and  bibcrs,  as 
the  executors  of  Baker  Johnson,  to  Willoughby  Mayburry  and 
Thomas  Mayburry,  for  the  sum  of  thirty-two  thousand  dollars,  part 
of  which  was  to  be  paid  on  delivery  of  the  deed,  and  the  residue 
secured  by  a  mortgage  on  the  estate.  A  deed  was  accordingly 
prepared  and  executed  and  acknowledged  by  the  executora,  on  the 
5th  of  March,  1812,  and  retained  by  them  lo  be  delivered  to  the 
grantees,  on  their  payment  of  the  cash  part  of  the  purchase  money, 
and  the  execution  of  a  mortgage  to  secure  payment  of  the  residue. 
On  the  19th  of  the  same  month,  the  grantees  paid  the  money, 
executed  a  mortgage  for  the  residue,  and  received  the  deed  of  the 
estate ;  the  delivery  of  the  deed  and  mortgage,  aa  wai  teiliSed  by 
14* 
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one  of  the  graotora,  being  "  airaultaneoua  acts."  Tb«  mortgage 
was  subsequeDily  foreclosed,  during  the  lifetime  of  the  appetlaol'a 
husbaDd,  and,  under  the  decree  of  forecloeure,  John  Brien,  the 
ori^oal  respondent,  became  the  purchaser  of  the  estate.  On  tbe 
9th  of  March  1813,  and  previous  to  the  foreclosure,  Thomas  May- 
burry  conveyed  his  undivided  moiety  in  the  estate  to  hia  cotenant, 
the  appellanl^s  husband,  who,  t^  a  deed  executed  at  the  same  time, 
mortgaged  all  hia  interest  in  the  estate  to  his  grantor  as  a  security 
for  the  payment  of  certain  obligations  to  him.  The  terms  of  tbe 
dead  from  the  executors  of  Johnson  to  the  Mayburrys  imported  ■ 
joint  tenancy  In  them. 

Tbe  case  was  argued  by  Mr.  Mayer,  for  the  appellant ;  and  by 
Messrs.  Meredith  and  Nelion  (with  whom  was  Mr.  Scldey)  for  the 
appellees. 

On  the  part  of  the  appellees,  the  appellant's  claim  to  dower  was 
opposed  on  two  grounds ;  far»t,  that  the  conveyance  to  Willoughby 
and  Thomas  Mayburry  created  a  joint  tenancy  in  them,  and,  conse- 
quently, that  the  appellant's  husband  was  never  sole  seized  of  tbe 
legal  title  in  .the  estate ;  and,  tecond,  that  his  seizin,  if  sole,  was 
merely  for  an  instant 

On  the  part  of  the  appellant,  it  was  argued  :  fint,  that  the  deed 
to  the  Msybunys,  although  in  lerma  importing  a  Joint  tenancy, 
must  be  construed  to  create  a  tenancy  in  common,  inasmuch  as  tbe 
property  conveyed  was  a  furnace  ealablisbment  and  land  incident 
and  subservient  thereto ;  and  it  is  settled  that  real  estate  conveyed 
to  several  parties  for  partnership  purposes,  or  which  is  useful  only 
for  some  business,  is  held  by  tbe  parties  as  tenants  in  common,  and 
not  as  Joint  tenants ;  tecond,  that  the  rule  relating  to  dower  in  case 
of  joint  tenancy  is  only  applicable  on  behalf  of  the  survivor,  and 
to  prevent  any  interference  with  his  enjoyment  of  the  estate,  and, 
consequently,  that  if  the  estate  conveyed  to  the  Mayburrys  was  a 
joint  tenancy,  the  appellant's  claim  to  dowei  therein  can  only  be 
objected  to  by  the  other  joint  tenant,  who  is  estopped  from  so  doing 
by  hia  release  to  her  husband  ;  and,  third,  that  the  principle,  that  a 
seizin  for  an  instant  only  is  insufficient  to  establish  a  title  to  dower, 
must  be  restricted  to  cases  in  which  the  pai^  so  seized  acts  simply 
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ai  an  instrument  in  cairying  out  a  naked  trust,  and  ought  not  ta>^ 
applicable  lo  cases  in  which  any  interest,  immediate  or  contingent, 
attaches  to  the  grantee  under  the  convej'ance. 

The  opinion  of  the  court  was  delivered,  in  substance,  as  fol- 
lows, by 

Justice  M'LzAK.  The  decree  of  the  circuit  court,  dismissing  the 
bill  in  this  case,  is  sought  to  be  affirmed,  on  the  ground,  that  as  the 
conveyance  to  the  Mayburrys  created  a  joint  tenancy,  the  com- 
plainant is  not  entitled  to  dower,  unless,  by  the  conveyance  of 
Thomas  Mayburry  lo  her  husband,  the  latter  became  sole  seized  ; 
and  that  as  the  mortgage  back  to  Thomas  wita  simultaneous  with 
the  conveyance  by  him,  the  seizin  of  Willoughby  was  for  an  in* 
slant  only,  and  consequently  insufficient  to  -support  a  claim  to 
dower. 

The  counsel  for  the  complainant,  admitting  that  the  terms  of  the 
conveyance  from  the  executors  of  Johnson  to  flie  Maykirrys  import 
a  joint  tenancy,  insist,  nevertheless,  that  the  nature  of  the  property, 
and  the  circumstances  of  the  parties,  show  a  tenancy  in  common  ; 
diat  real  estate  conveyed  for  partnership  purposes  constitutes  a 
tenancy  in  common  ;  and  that  the  conveyance  of  thisinrtaace,  and 
the  land  incident  lo  it,  was  for  manufacturing  purposes,  and  comes 
within  this  definition.  No  evidence  being  given  on  the  subject,  the 
counsel  relies  upon  the  above  considerations,  aa  sufficient  to  &i  the 
character  of  the  estate. 

In  the  case  of  Lake  t>.  Graddock,*  the  court  held  that  surrivor- 
ship  did  not  take  place,  where  several  individuals  had  purchued  an 
estate,  which  was  necessaiy  to  the  accomplishment  of  an  enlerprize 
in  which  they  were  engaged  ;  that  tbe  payment  of  the  money  created 
a  trust  for  the  parties  advancing  it ;  and  that  as  the  undertaking  was 
upon  the  hazard  of  profit  or  loss,  it  was  in  the  nature  of  merchan- 
dising, in  which  the  jw  aecruetndi  is  never  allowed  :  and,  in  the 
case  of  Coles  e.  Coles '  it  was  decided,  that  when  real  estate  is  held 
by  partners  for  the  purposes  of  the  partner^ip,  they  hold  it  as  tenants 
in  common ;  and  that  on  a  sale  of  the  land,  one  of  the  partoen,  re- 

<  3  Perre  Williuni,  t&9.  ■  IS  Johni.  Rep.  IS9. 
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otring  the  eonBideratioa  money,  wu  liable  to  the  action  of  the 
other  for  hU  moiety.* 

In  Maryland,  joint  tenancy  is  abolished  by  law ;  *  and  it  is  ai^ued, 
that  this  being  the  settled  policy  of  the  atate,  a  liberal  conatruction 
ought  to  be  given  to  conveyances  prior  to  that  time,  in  order  to  guard 
Bgainst  the  inconvenience  and  hardship,  if  not  injustice,  of  that  ten- 
ancy. Whether  this  estate  was  purchased  by  the  Maybunys,  for 
the  purpose  of  manufacturing  iron,  for  speculation,  or  for  aoroe 
other  object,  is  not  shown  by  tbe  evideace  j  and  it  would  be  dan- 
gerrtus  for  (he  court,  whhout  evidence,  to  give  a  construction  to  this 
deed,  different  from  its  legal  import.  We  must,  therefore,  consider 
the  property  as  conveyed  in  joint  tenancy  ;  and  the  question  arises 
whether  dower  may  be  claimed  in  such  an  estate. 

Dower  is  a  legal  right,  and  whether  it  be  claimed  by  suit  at  law, 
or  in  equity,  the  principle  is  tbe  same.  The  rule  is,  that  *'  the  wife 
shall  not  be  endowed  of  lands  or  tenements,  which  her  husband 
holdeth  jointly  with  another  at  tbe  tin>e  of  his  death ; "  *  but  it  is 
insisted  tbat  this  rule  applies  only  in  behalf  of  the  survivor ;  and, 
that  if  in  this  case  the  deed  created  a  joint  estate,  the  complain- 
ant may,  notwithstanding,  claim  in  virtue  of  the  deed  of  release  to 
her  husbaod-from  the  other  joint  tenant  At  the  time,  when  the 
deed  of  the  estate  in  question  was  made  to  the  Mayburrys,  a 
mortgage  was  given  by  them  to  the  grantors,  to  secure  the  pay- 
ment of  a  portion  of  the  purchase  money  ;  and,  although  the  deed 
bears  a  dale  prior  to  that  of  the  mortgage,  both  instruments  were 
delivered  and  consequently  took  effect  at  the  same  time.  Tbe 
deed  by  Thomas  Mayburry  to  Willoughby,  and  the  mortgage  of 
the  latter  td  the  former,  were  also  executed  and  delivered  simul- 
taneously. Two  queslions,  then,  arise  :  _first,  whether  dower  at' 
taches,  where  there  has  been  only  a  momentary  seizin  in  the  hus- 

■  ThATDlon  o.  DlioD,  3  Brown's  Ch.  Hep.  199 ;  Bklmiin  «.  Shore,  9  Tewj, 
jr.DOO. 

■  Statute  onaS3,ch.  963. 

>  Co.  LiU.31  b;  3  Kent'i  Corora.  37;  1  Roll.  Abr  676;  F.  N.  B.  147; 
Pwk  oQ  Dower,  37 ;  3  Preiton  on  Abitncli,  367 ;  Bartoo  on  Rekl  Properl;, 
53. 
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bond  ;  and,  *econd,  whether,  according  to  Ihe  laws-of  Nbnylaad, 
dower  may  be  claimed  in  aa  equity  of  redemption. 

By  ihe  common  law,  dower  doea  not  attach  to  an  equity  of  re- 
demption ;  the  fee  is  vested  in  the  mortgagee,  and  the  wife  is  not 
dowable  of  an  equitable  seisin  ;  *  but,  in  Maryland,  by  an  act  passed 
in  1818,'  which  gives  dower  in  an  equitable  title  under  certain  re- 
strictions, the  common  law  rule  has  been  changed  ;  and,  in  many 
of  Ihe  other  states,  a  similar  change  has  been  eflected  either  by 
statutory  enactment,  or  by  a  judicial  modification  of  the  common 
law.  The  right  of  the  complainant,  however,  depends  on  confty- 
ancea  executed  prior  to  the  year  I8I8,  and,  consequently,  b  not 
affected  by  the  statute  passed  in  tbal  year. 

The  mortgage  by  Willoughby  Mayburry  to  Thomas,  as  has 
already  been  staled,  was  delivered  at  the  same  instant  that  he  re- 
ceived the  deed  from  Thomas ;  and  the  question  is,  whether  dower 
can  be  claimed  by  the  wife  on  such  a  seizin  of  the  husband  } ' 

In  reference  to  this  question,  the  rule,  as  laid  down  t^  chancellor 
Kent,<  is,  that  "  a  transitory  seizin  for  an  instant,  when  M  same 
act  that  gives  the  estate  to  the  husband  conveys  it  out  of  him,  as 
in  the  case  of  the  conusee  of  a  fine,  is  not  suffioient  to  give  the 
wife  dower  ;  Ihe  same  doctrine  applies,  when  the:btKb«nd  takes  a 
conveyance  in  fee,  and  at  the  same  time  mortgages  the  land  back 
to  the  grantor,  or  to  a  third  person,  to  secure  the  purchase  money, 
in  whole  or  in  part,  dowercannot  be  claimed  as  against  rights  under 
that  mortgage  ;  the  husband  is  not  deemed  sufficiently  or  bene- 
ficially seized  by  an  instantaneous  passage  of  the  fee,  in  and  out 

<  IKioD  ».  SaviUe,  Bro.  Ch.  Cum,  3S6;  Co.  ljtt.36i  Stelle  «.  Cwroll,  13 
Peten,  SOS. 

■  SuiDtei  of  leiS,  eh.  193. 

■  Ai  tlie  Hkybariyi,  at  tlie  time  of  tliii  coovejutc*  bj  Wiltongfaby  to 
ThoiDU,  were  joint  teuanti  of  *□  equit;  of  redemptioii  only,  and  the  court 
bad  joat  decided,  lliat  dower  ooald  not  tie  claiioeil  in  Harjlond  of  an  equi^ 
of  redemptioa,  acquired  previonit;  to  1818,  it  would  leeni  to  beeotirel;  loper- 
flnoos  to  inquire,  wlielhei  the  peiiin  of  Willooghby  waa  lufficient  to  entitle 
the  complainaDt  to  dower ;  inaaroocb,  ai  if  the  aeiuD  had  been  sufficient,  the 
ciUte  ilaolf  wM  of  soeb  a  natnte,  Itiat  abe  conid  not  hive  been  endowed  rf 
H.    Ep.  Job. 

*  4  Kent's  Comn.  38,  3I>. 
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of  hii«t  to  SDtitle  his  wife  to  dower  as  agaiosl  the  mortgagee/'  Thii 
ia  the' well  established  doctrioe  on  the  suhjecl.' 

The  HppellaDt  insists,  tha)  the  principle,  which  excludes  dower 

in  the  case  of  a  momentary  seizin,  applies  only  where  the  grantor 

acts  in  carrying  out  a  naked  trust ;  but  this  position  is  not  sustained 

by  the  authorities.    In  the  case  of  M'Cauley  c.  Grimes,*  the  court 

say,  "  perhaps  there  is  no  general  rule,  in  strictness,  that  in  cases 

of  instantaneous  seizin,  the  widow  shall  or  shall  not  be  entitled  to 

dower ; "  and,  again,  "  where  a  man  has  the  seizin  of  an  estate 

beneBciatly  for  his  own  use,  the  widow  shall  be  endowed."     Wb^ 

may  be  a  beneficial  seizin  in  the  husband,  so  as  to  entitle  his  widow 

to  dower,  may  be  a  matter  of  controversy,  and  must  lead  to  some 

'  inty.     But  in  the  language  of  chancellor  Kent,  where  a 

;e  is  given  by  the  grantee,  at  the  same  time  the  conveyance 

and  is  executed  to  him,  there  is  do  such  beneficial  seizin  in 

to  give  a  right  to  dower.  The  incumbrances,  in  the  present 

is  believed,  exceed  the  value  of  the  estate ;  and  this  being 

i^the  grantees  could  in  no  sense  be  said  to  be  beneficially 

so  as  to  sustain  the  claim  of  the  complainauL     Upon  the 

wuuiu  [he  decree  of  the  circuit  court  is  affirmed. 

1  HoIlirDok  V,  Finnev,  4  Man.  R»p.  566 ;  CUrk  o.  HonnM,  14  Mua.  Sep. 
362 ;  Stow  o.  Till,  IS  Johni.  Rep.  483. 
'  2  GUI  &  Johai.  Rep.  324. 


In  the  Diatriet   Court  of  the  Xlhited  Slates,  for  tke  DistrvA  of 

Maine.    Fthruary,  1841. 

The  D*wm. 

].  The  libellmt  ihipprd  Tor  •  yojtge  ttaat  Bovton  to  Turk'i  iiluid.  Tb« 
■hip  wnn  sftrr  leaving  port  w«a  ao  mach  damagpd  bj  the  forliioe  of  the 
aeu,  that  the  miater,  for  the  larelj  of  the  Uvea  of  the  crew,  put  iota  Ber- 
muda, where  a  vanej  warcalled,  and  ahe  waa  condemned  and  add  aa  a 
wreck,  and  her  crew  diacharfred.  Wagea  were  paid  to  th«  libellant  oatil 
he  arrived  at  Bermuda.  By  hia  libel  be  chimed  either  the  two  moDtbt 
wagea  allowed  to  aeamea  on  the  sale  of  a  veaael  in  a  foreign  port  and  the 
diacbarge  of  the  cnw,  bj  the  act  of  congreaa  of  Februuy,  1B03,  chap.  63; 
oi  a  anm  in  addition  to  hia  vragea  to  pay  hia  expenaea  home. 
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S.  Rated,  thU  tbe  act  ofooDgreu  appliei  onlj  to  tbe  caw  of  a  Tolanttiy  m1« 
of  ■  TBMel,  &nd  not  to  ■  ule  lenilered  necenarf  bj  misliutuDe,  Ad  tb&t 
Ibc  Iib«Uut  waa  not  enlitled  to  tbe  Btatule  allovuice,  but  was  entitled  to  a 
■am  in  addilion  to  hia  wages  to  drrnj  the  expenaea  of  hit  return  home,  to 
be  paid  Trom  the  proceeds  of  the  sale  of  the  Tesael. 

3.  In  case  of  ahipirreck,  thn  seamen  are  b;  the  maritime  law  bound  to 
remain  bf  the  yeaael  and  exert  thenuelTC*  to  save  all  that  is  ponble  of  tlie 
■hip  Bad  cargo. 

4.  When  they  do  Ibis  thej  are  entitled  to  their  fall  wages,  without  dednctioo, 
■gainst  the  materials  which  tfaeysafe  of  the  ship,  if  enough  is  saved  to  pay 
them. 

5.  And  tbey  are  entitled  to  a  farther  reward  in  the  nature  of  aalTige'agwntt 
the  whole  masa  of  propertj  sated. 

6.  Their  claim  is  not  as  geneial  or  TOlunteer  salvon,  nor  are  tbe;  entitled  to 
an  equally  large  salvage  ;  but  tbej  are  entitled  to  a  reaapn'hin  illnwiini-x. 
pro  opera  tt  labort,  accoiding  to  the  oiicumstaoces  of  I 

merits  of  their  servicer. 

7.  When  the  diiaster  happens  in  foreign  parts  thi*  ought  no 
leir  return  home. 


T^is  case  was  before  the  court  Beveral  terms  ago, 
in  Ware's  Reports,  425.  AAcr  the  opinion  was 
the  counsel  for  the  responi}ent  moved  the  court 
decree,  to  enable  the  party  to  offer  further  evidence  lo  snow  the 
actual  condition  of  the  vessel,  when  she  arrived  at  Bermuda. 
Under  the  circumstances  of  the  case,  the  court  allowed  the  motion. 
The  case  was  now  presented  on  the  new  evidence.  The  material 
facts  upon  the  whole  case  were  as  follows.  The  libellant  shipped 
on  board  the  brig  Dawn,  at  Boston,  November  26,  1636,  as  mate, 
for  a  voyage  lo  Turk's  island,  for  wages  at  twenty-five  dollars  a 
month.  Soon  after  the  brig  lef\  port  she  encountered  violent  gales, 
by  which  she  was  bo  much  datnaged  in  her  hull  and  rigging,  as  lo 
be  incapable  of  continuing  the  voyage,  and  the  masler,  for  the 
safely  of  the  lives  of  tbe  crew,  bore  away  for  Bermuda,  where  she 
arrived  on  the  28th  of  December.  The  master  then  made  his 
protest,  and  applied  for  a  survey.  Commissioners  were  appointed 
for  that  purpose  by  the  governor,  who,  after  an  examination,  re- 
ported, that  from  the  great  damage  which  the  brig  had  received  in 
her  spars  and  rigging,  and  especially  from  the  disabled  slate  of 
her  hull,  connected  with  her  great  age,  she  was  unfit  for  Ma  and 
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unworthy  of  repair ;  and  she  was  subsequently  sold  as  a  wreck. 
The  additional  evidence,  now  introduced,  went  to  confirm  the 
report  of  the  surveyors  and  to  prove  the  ruinous  coDdition  of  the 
vessel,  and  to  show  further  the  great  expenses  of  the  repaira,  which 
would  be  required  to  fit  her  for  sea. 

The  crew  were  discharged  and  paid  their  wages  up  to  the  lime 
of  the  discharge.     The  libellant  claimed  in  addition  two  months 
wages  allowed  by  the  act  of  coagress  of  February,  1803,  sect  3, 
upon  the  sale  of  a  ship  and  the  discharge  of  her  crew  in  a  foreign 
port,  or  upoD  the  dischai^  of  a  seaman  in  a  foreign  country  with 
his  own  consent ;  and  if  under  the  circumstances  of  this  cose  be 
was  not  entitled  to  claim  under  the  statute,  an  alternative  claim 
set  forth  in  the  libel  for  a  reasonable  compensation,  in  addition 
is  wages,  in  the  nature  of  salvage  for  hia  extra  labor  and  Ber- 
ts in  saving  the  vessel  and  to  pay  his  expenses  borne. 
!*he  case  was  argued  by   C  S.  Daveit  for  the  libellant,  and 
A.  Deblois  for  the  respondent. 

V^A  BE /-district  judge.    I  do  not  think  it  necessary  on  this  occa* 
I  to  say  much  upon  the  claim  for  the  statute  allowance  of  two 
iihs'  additional  wages,  which  are  directed  to  he  paid  to  the 
9iil  for  the  seamen's  use  on  the  sale  of  a  vessel  in  a  foreign 
:,  or  when  a  seaman  is  discharged  in  a  foreign  country  with  his 
I  consent     When  this  case  was  before  the  court  at  a  former 
(1,  that  question  was  fully  considered,  and  the  conclusion  to 
ch  my  judgment  was  brought  by  that  examination,  was  that 
statute  applied  only  to  the  case  of  a  voluntary  sale  of  the  ves- 
and  to  a  strictly  voluntary  dischai^  of  a  mariner,  and  not  to 
itle  or  discharge  rendered  unavoidable  by  an  imperious  and 
rruling  necessity.     But  when  a  vessel  is  sold  in  a  foreign  port, 
case  is  within  the  words  of  the  statute,  and  if  the  owners  would 
mpt  themselves  from  its  operation  it  belongs  to  them  to  show 
the  sale  was  involuntary  on  iheir  part     As  the  evidence  then 
Dtuud,  it  did  not  appear  to  me  that  the  necessity  of  the  sale  was 
sufBcIenlly  eslabliabed  by  the  proof;  but,  under  the  peculiar  cir- 
cumstances of  the  case,  it  seemed  to  be  reasonable  to  suspend  the 
decree,  and  allow  the  owner  to  offer  further  evidence  to  that  point. 
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The  evidence  dow  produced  does  in  my  opinion  Batisfactorily  show 
that  the  sale  was,  in  the  [easonable  meaning  of  the  word,  a  sale  of 
aeceasily.     Not  that   it  was  physically    impossible  to  repair  the 
Tesiel  and  pioceed  on  the  voyage  ;  for  it  is  always  possible  (0 
repair  or  rebuild  a  vessel,  while  any  part  of  the  hull  remains.     But 
the  damages  were  so  extensive,  and  the  expense  of 
would  have  been  so  considerable,  that  it  was  beyor 
greatly  for  the  interest  of  those,  on  whom  the  loss  musi 
bli,  to  abandon  the  voyage  and  sell  the  materials  preser 
nwot  they  would  bring.     A  sale  is  within  the   mercanti 
■enable  sense  of  the  word  necessary,  when  the  vessel 
repaired,  but  at  a  great  sacrifice  of  the  interests  of  t 
And  when  a  voyage  is  broken  up  for  such  cause,  the  s 
not  properiy  discharged,  but  the  whole  enterprise  is  br 
premature  conclusion  by  a  fortuitous  event,  for  which  ne 
is  responsible. 

The  other  question  raised  by  the  pleadings  in  this 
whether  upon  a  shipwreck  and  loes  of  the  vessel  in  a  fo: 
try,  the  seamen,  who  have  remained  by  the  ship  and  fail 
formed  their  duty  to  the  last,  can  upon  the  principles  o 
lime  law  claim  a  compensalioo,  out  of  the  property  1 
save,  beyond  their  stipulated  wages  up  to  the  time, 
connection  with  the  ship  is  finally  dissolved,  sufiicieat  t 
expenses  home.  This  question  has  been  very  ably  and 
argued  on  both  sides ;  and  ibe  authorities  bearing  up 
been  widely  examined.  But  with  all  the  researches  of 
adjudged  case  has  been  found,  in  which  the  question  has  been 
directly  and  formally  decided. 

It  is  contended  by  the  counsel  for  the  libcllant  that  this  claim  is 
founded  on  an  ancient  principle  of  the  maritime  law  of  Europe, 
incorporated  into  the  earliest  digests  of  the  law,  and  recommended 
OS  well  by  the  dictates  of  justice  and  biunanity  as  by  an  enlarged 
and  enlightened  public  policy;  that  if  it  is  not  directly  sanctioned 
by  any  judicial  precedents,  neither  are  there  any  by  which  it  is 
directly  negatived  ;  but  that  there  are  coses  in  which  a  cumpensa- 
tion  in  the  nature  of  salvage  may  be  allowed  beyond  the  anwuDt 


Diailizcd^vGoOgle 


820.^  JuHaprudmee.  [Oct. 

of  wages  due,  is  fairly  inferrible  from  the  doctrines  of  many  of  the 
adjudged  caaes  ;  and  it  is  in  fact  but  a  just  application  of  the  gen- 
eral principle  of  the  marine  law,  vbich  studiously  connects  the 
inleresi  of  the  crew  with  the  aefely  of  (he  vessel  and  cargo.  On 
the  other  side,  it  is  argued  that  the  claim  cannot  he  supported  as 
one  flowing  from  the  contract,  alt  rights  under  that  being  satisfied 
by  the  payment  of  wages  up  to  the  time  when  the  coolract  was 
dissolved  by  an  accident  of  major  force ;  that  it  cannot  be  main- 
tained as  a  salvage  reward,  because  the  ship's  company  can,  it  is 
said,  in  no  case  claim  as  salvors,  being  bound  by  their  contract  to 
use,  on  these  melancholy  occasions,  their  utmost  exertions  for  the 
preservation  of  the  ship  and  car^  for  their  stipulated  hire;  and 
the  silence  of  our  jurisprudence  on  a  question,  which  must  have 
frequently  been  presented  to  the  court,  has  been  strongly  urged  as 
a  proof  ibat  no  such  principle,  as  that  contended  for  in  behalf  of 
the  libellant,  is  acknowledged  by  the  maritime  law  of  this  country, 
And  it  is  further  contended,  admitting  (he  rule  of  the  maritime  law 
to  be  that  upon  a  shipwreck  in  foreign  parts,  the  crew  sro  entitled 
to  claim  against  the  savings  from  the  wreck  a  sum  sufficient  to 
pay  their  expenses  home,  that  this  rule  is  superseded  in  this  coun- 
try by  the  acts  of  congress  for  the  relief  of  destitute  mariners  in 
foreign  countries,  requiring  the  consuls  of  the  United  Stales  to  pro- 
vide for  their  return  at  the  public  expense.  Such  I  understand  to 
be  the  general  tenor  of  the  arguments  at  the  bar. 

I  agree  with  the  counsel  for  the  respondent  that  by  the  mantime 
law,  aa  It  is  received  in  this  cocntry,  the  seamen  are  bound  to 
remain  by  the  wreck,  and  contribute  their  utmost  exertions  to 
rescue  as  much  as  possible  from  the  violence  of  the  elements,  so 
long  as  there  is  a  reasonable  probability  of  saving  any  thing  with- 
out too  much  hazard  of  life.  It  is  true  that  a  different  view  is 
taken  of  the  obligations  of  the  crew  by  the  most  distinguished 
maritime  jurists  of  France.  Valin  saya,  that  in  case  of  shipwreck 
the  seamen  are  at  liberty  to  abandon  the  ship,  although  he  admits 
that  his  opinion  is  in  opposition  to  the  decision  of  the  judgments  of 
Oleron  and  the  ordinance  of  the  Hanse  Towns.  The  reason,  he 
says,  ia  that  in  this  case  the  owner  is  under  ix>  personal  obligatira 
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to  pay  tbeir  wages  or  the  expenses  of  their  leturn  home,  and  conse- 
queally  if  they  refuse  to  aid  in  saving  the  property  he  has  no  cause 
of  complaint'  Pothier  maintains  the  same  doctrine.  By  the  acci- 
dent of  major  force,  be  says,  which  prevents  the  conlinuatlon  of 
the  voyage,  the  parties  are  freed  from  their  engagements,  and  the 
•eamen  are  no  longer  under  any  obligation  to  continue 
vices.*  Boulay  Paty  without  being  very  eiplicit  seems 
acquiesce  in  ibe  same  conclusion.* 

But  notwithstanding  the  imposing  authority  of  these  gn 
it  appears  to  me  that  this  doclrine  is  exposed  to  veryjp 
tions.    It  is  true  indeed  as  a  general  principle,  when  th< 
anco  of  a  contract  is  rendered  impossible  by  a  fortuitous  event, 
that  tbe  parties  are  freed  from  its  obligations.    And  in  this  case 
the  prosecution  of  the  voyage  having,  by  an  accident  of  major 
force,  become  impossible,  tbe  seamen  are  undoubtedly  discharged 
£rom  the  principal  obligation  of  the  contract,  that  of  performing  the 
voyage.     But  as  incidental  to  that,  they  are  bound  at  all  times  to 
exert  themselves  for  the  preservation  of  the  propert*'  pnimaiitl  tn 
Ibeir  care.     It  would  be  singular  if  they  were  relcs 
collateral  obligation  on  the  happening  of  an  event,  w 
it  peculiarly  necessary.     It  appears  to  be  a  duly  res 
and  necessarily  from  tbe  nature  of  tbeir  engagem 
their  utmoet  exertions  on  these  occasions  to  save  all  I 
for  their  employers.  -  This  duty  Is  expressly  eojoiw 
in  nearly  all  the  old  mantime  ordinances.    Tbe  lai 
by  Abbot  in  his  treause  on  Shipping.'    And  so  it  bas  1  believe 
been  uniformly  held  in  this  country.*     So  long  as  these  services 
are  continued  their  right  to  wages  under  the  contract  remains  in 
full  force,  and  their  lien  against  the  fragment  of  the  wreck  which 
they  preserve.    But  by  abandoniiig  the  wreck  they  forfeit  tbeir 

■  Conin.  nil'  Ordonnuica  de  1b  Muine,  Uv.  3,  tit  4,  uL  9,  voL  i.  TM. 

*  ConlnU  Muitime*,  No.  127. 

>  Coon  de  Droit  Maiitime,  vol.  ii.  330,  331. 

*  Put  4,  Ch.  9,  Sect.  6. 

*  3  Peten't  Ad.  R.  3% ;  S  Huon'i  B.  337. 
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wages,  nor  will  tbeir  right  be  reMored  should  the  wieck  he  nved 
hy  ot^er  haods.' 

But  the  questioa  presented  in  this  case  is,  whether  the  se&meo 
can  claim  odj'  thing  beyond  the  full  amount  of  wages  up  to  the 
:he  actual  termination  of  their  services.     It  is  quite  clear 
claim  cannot  be  mainmined  upon  the  common  principles 
le  to  the  contract  of  hiring.    Having  agreed  to  perform 
ce  for  a  stipulated  price,  they  cannot  maintain  a  claim  for 
impensation,  although  by  some  fortuitous  event,  that  eer- 
f  bkve  been  rendered  more  laborious,  or  have  involved 
uiuii^  uuDger  than  was  anticipated.     However  just  and  reasonable 
such  an  allowance  may  in  some  cases  be,  as  a  pure  question  of 
caauistry,  it  cannot  be  sustained  upon  any  established  and  known 
principle  of  law.    Do  then  the  principles  and  policy  of  the  mari- 
time law  furnish  any  ground  for  making  an  exception,  in  favor  of 
maritime  services,  to  the  general  rule  of  the  common  law?     Afler 
an  attentive  consideration  of  the  subject  and  an  examination  of  all 
trees  of  information  within  my  reach,  I  am  brought  to  the 
sioD  that  to  some  qualified  extent  they  do ;  and  I  will  now 
d  to  explain  somewhat  at  large  the  grounds  upon  which  this 
I  is  founded. 

Mse  was  cited  at  the  bar,  in  which  this  question  has  been 
],  at  least  in  the  form  in  which  it  is  presented  in  this  case, 
are,  however,  several,  in  which  the  general  subject  of  the 
of  seamen  in  case  of  shipwreck,  against  the  fragments  which 
ive,  is  considered.  Chancellor  Kent  in  his  Commentaries, 
king  of  shipwreck  in  connexion  with  wages,  says  that  "  some 
decisions  in  this  country  seem  to  consider  the  savings  of  the 
as  being  bound  for  the  arrears  of  seamen's  wages-  and  for 
tpenses  home."  *  Here  the  expenses  home  are  spoken  of 
arge  on  the  wreck,  in  addition  to  the  arrears  of  wages.  And 
to  this  paragraph,  not  so  much  as  an  authority  in  support  of 
trine,  as  to  show  that  the  idea,  that  the  crew  may  be  entitled 

ent't  Comm.  196 ;  3  Hmod'i  R.  347,  The  Two  C^erines,  3  Sunf 
67,  Pitmsn  v.  Hooper 
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to  something,  beyond  their  wages,  is  not  auch  a  novelty  in  our 
jumprudeDce,  aa  was  supposed  at  the  argument.     In  the  case  of 
the  Two  Catherines,'  (he  vessel  had  performed  her  outward  voyage 
and  earned  freight,  and  was  wrecked,  and  the  cargo  toiallv  lost  on 
ber  return  in  Narraganset  Bay,  near  her  home  port 
was  framed  with  a  double  aspect,  claiming  in  the  alteroati 
or  salvage.     The  question,  what  was  due  to  the  crew,  a| 
have  been  elaborately  aigued  at  the  bar,  and  was  profoi 
amined  by  the  court.    The  conclusion  of  the  court  woi 
wages  were  due,  but  that  the  crew  were  entitled  to  saJiraf 
the  materials,  which  tbey  had  saved  of  the  vessel.     Ttie  c 
that  there  was  no  principle  of  law  which  authorized  the  position 
that  the  character  of  seamen  creates  an  incapacity  to  assume  the 
character  of  salvors,  and  that  the  salvage  should  never  be  less  than 
the  amount  of  wages,  which  would  have  been  due  had  no  disaster 
happened,  but  may  according  to  the  circumstances  of  the  case,  be 
more.*     1  am  aware  of  the  language  used  by  the  same  learned 
judge  in  delivering  the  opinion  of  the  court  in  the  case  of  Hobert  v. 
Drogan.'    But  it  does  not  appear  to  me  inconsistent -with  Ihe'deci- 
■ion  of  this  case  nor  to  take  from  its  authority. 

In  the  case  of  the  CatOi*  the  ship  was  lost  at  sea,  and  the  crew 
taken  from  the  wreck  by  another  vessel.  Part  of  the  crew  of  the 
Cato  assisted  that  of  the  salvor  vessel  in  saving  a  portion  of  the 
cargo,  and  they  were  allowed  to  claim,  as  subordinate  and  auxili- 
ary  salvora,  one  half  the  share  that  was  allowed  to  the  crew  of  the 
salvor  ship.  Judge  Peters  observed,  in  delivering  his  opinion  in 
that  case,  that  "  the  third  article  of  the  laws  of  Oleron  has  been 
produced,  together  with  the  commentaries  upon  it,  to  show  that 
seamen  saving  from  a  wreck  are  entitled  to  a  reward,  when  suffi- 
cient property  is  saved,  beyond  the  amount  of  their  wages.  I 
have,"  he  says,  "  never  disputed  the  doctrine  in  cases  to  which  it 
seemed  applicable."  In  another  part  of  his  opinion  he  adverts  to 
a  previous  decision  he  had  made  in  the  case  of  the  Belle  Creole 
upon  a  slate  of  facts  similar  to  those  of  the  Cato,  and  says,  "  I  do 
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not  exactly  recollect  by  what  rule  I  estimated  the  quantum  of 
*ages  I  ordeced  to  be  paid  out  of  the  surplus  to  the  officers  and 
crew  of  the  Belle  CteolOt  but  I  think  it  was  beyond  the  amount  uf 
wages."  I  shall  have  occasioo  presently  to  remark  particulariy 
on  the  third  article  of  the  laws  of  Oleron,  and  it  will  be  seen  how 
it  applies  to  the  present  case.  The  case  of  the  Catherine  Maria,' 
was  that  of  a  vessel  foundered  at  sea.  A  part  of  the  cargo  was 
saved  hf  the  aid  of  another  vessel,  in  which  the  crew  was  brought 
home.  ^Ivaga  was  allowed  to  the  crew  of  the  salvor  vessel,  and 
the  crew  *f  ^he  lost  vessel  were  allowed  their  wages  from  the  pro- 
perty saved,  ^bich  was  part  of  the  cargo,  not  only  to  the  time  of 
the  abaodonment  of  the  ship,  but  to  the  time  when  the  goods  were 
brought  into  port  and  were  taken  into  the  custody  of  the  ntarshal 
under  the  process  of  the  court.  In  the  case  of  the  brig  Si^hia,* 
the  vessel  was  wrecked  on  her  return  voyage  to  Philadelphia,  on 
the  capes  of  the  Delaware.  The  cargo  was  entirely  lost,  but  some 
of  the  spars  and  rigging  of  die  vessel  were  saved.  The  seamen 
filed  a  libel  agait  the  relics  of  the  vessel  for  their  wages,  and 
the  nmie  a  separate  Ubel  claiming  salvage.  The  court  held,  that 
the  claim  fooa'agea  could  not  be  sustained,  on  the  ground  that 
freight  is  the.motherof  wages,  and  that  when  the  freight  is  entirely 
lost,  no  w»ges:e0  nomine  are  due.  But  it  was  further  decided, 
that  allhoigh  .oiothing  could  be  recovered  as  wages,  the  seamen 
were  entitled  to  claim  as  salvors,  and  that  the  amount,  which 
would  have  been  due  as  wages,  had  the  disaster  not  happened, 
might  be  recovered  as  salvage.  The  libel  of  the  seamen  was 
therefore  dismissed,  and  the  mate  recovered  the  amount  of  bis 
wa^es-nnder  the  title  of  salvage. 

Altihese  cases  clearly  sustain  the  principle,  that  the  seamen  in 
the  event  of  shipwreck,  are  entitled  to  claim,  against  the  properly, 
which  they  have  saved,  in  the  quality  of  salvors.  Ii  is  true,  that 
U  the  case  from  Gilpin,  Ais  seems  to  be  treated  as  a  substitute  for 
the  claim  of  wages,  and  to  be  measured  by  the  amount  which 
Would  be  due  if  the  disaster  had  not  occurred.    In  the  other  cases, 

'  2  Peien's  Ad.  Rep.  4U.  •  l^pin't  R.  77. 
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it  is  eleur  that  the  court  thought  it  niight  exceed  that  ueoont,  and 
in  that  of  the  Catherine  Haria  mon  was  in  fact  awarded.  And  if 
the  elaim  is  valid  ibr  BajTage,  it  would  Mem,  aa  in  all  other  eases 
of  iaivage,  it  muat  bo  discreliuuuy  as  to  the  amount,  to  be  deler- 
Btined  bj  the  partisuiar  cirenmataDcee  of  the  case.  But  all  these 
cases  are  open  to  one  geneial  remark,  which  majr  be  thought  to 
^tract  somethinf;  froBa  their  aullwrity  in  support  of  the  piiociple 
contended  bf  in  the  case  al  bar ;  it  is  this,  that  it  seems  to  )iave 
been  tacitly  aaeumed,  that  the  wages  were  lest  by  the  calamity, 
which  preveaied  the  earning  of  freight,  and  theaeibre,  if  the  sea- 
neocould  not  be  rewarded  for  their  services  in  the  way  of  aalvage, 
Ibey  could  claim  nolhiDg.  Undoubtedly,  it  was  formerly  the  doc- 
trine of  the  English  courts,  that  freight  waa  the  only  fund  out  of 
which  wages  could  be  claimed,  and  of  eourse  when  freight  was 
Dot  eamod,  do  wages  were  due.'  But  that  is  now  overruled  ia 
JEli^land,*  and  it  was  never  received  in  this  country  hut  with  ma- 
terial (tnalificationa.  Freight  is  isdeed  the  natur^  fund  for..th6 
payment  of  wages,  and  tbe  seamen  have  a  privttefsd  ^lairq  against 
it.  It  is  a  right  which  does  not  stand  merely  on  a  dry  rde  of 
positive  law,  but  is  derived  from  the  nature  of  things  for  it  is  in 
part  the  product  of  their  own  bbor.  But,  by  the  maritime  law, 
tbo  ahip  is  as  much  pledged  for  wages  as  the  frej^it:^  When  tbe 
inter«us  of  third  parties  are  involved,  aa  betweefuundvwritera, 
when  ^  ship  and  freight  ere  insured  by  separate  policies,  it 
would  seem,  upon  principles  of  natural  law,  that  the  freight  ought 
first  to  be  exhauWed,  and  the  vessel  resorted  to  only  ae  a  subsidi- 
ary Aiod  when  tbe  freight  proved  insufficient.  This  was  the  opin- 
koi  of  Emerigon,*  and  la  a  proper  case  the  court  may  perhkps 
bava  the  power  of  marshalling  the  funds  to  meet  the  claims -of 
Mtural  justice.  BtH  at  all  events,  the  seamen  are  to  be  paid  their 
vageSt  when  enough  for  that  purpose  is  saved  of  the  ship  or  freight.* 
ll  is  not  pretended  that  these  authorities  establish  the  principle  aa 
a  settled  rule  of  jurisprudence  in  this  country,  that  upon  ship- 

<  Holt,  Law  of  SbippiDf ,  37S.  •  1  HAgg.  B-  327,  The  NeptnDo. 

■  Traite  des  AMurtDcei,  Art.  17,  Srat.  11,53. 
•  3  Smnner'a  B.  60;  Piloiuto.  Hooper. 
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wreck,  when  part  of  the  properly  has  beeo  saved  to  the  owners 
hy  the  exertions  of  the  crew,  they  are  entitled  to  an  allowance  in 
the  nature  of  salvage  beyond  the  amount  of  their  wages.  Bui  to 
me  theyseem  to  prove,  at  least,  that  the  opposite  rule  is  not  estab- 
lished, and  that  the  question  is  fairly  open  to  be  decided  upon 
principle  and  the  authority  of  the  general  marilinie  law. 

We  will  now  inquire  what  grounds  it  has  for  its  support  in  the 
geofliO  doctrines  of  that  law.  The  policy  of  connecting  the  in- 
te^t  of  the  crew  with  the  safe^  of  the  ship  and  cargo  is  deeply 
imbeMfd  in  the.j^inciplea  of  the  maritime  law.  The  ship  and 
freighttare  the  only  pledge  they  have  for  their  wages.  Their  lien 
upon  these  and  upon  every  part  of  them,  attaches  as  a  privileged 
hypothecation  tola  in  ioto  et  lota  in  qualihet  parU,  or,  as  it  has 
been  emphatically  expressed,  to  the  last  plank  of  the  ship  and  to 
the  last  fragment  of  the  freight.'  But  this  is  the  whole  of  their 
security.  If  the  ship  and  freight  are  wholly  lost,  there  is  a  total 
loss  of  wages ;  and  though  the  ship  may  be  lost  on  the  most  dis- 
tant ami  inhosfHtahle  shore  of  the  ocean,  (hey  are  not  only  left 
pennyless  to£nd  their  way  home  as  they  cso,  hut  when  through 
many -hardships  they  have  arrived  there,  however  long  and  peril- 
ous their  ae|Hee  may  have  been,  they  have  do  personal  claim 
against  the  owner,  unless  freight  in  the  course  of  the  voyage  hsi 
been  savftd-and  put  on  shore.  Upon  the  common  principles  of  the 
contract  of  hiring  service  or  labor,  the  title  of  the  laborer  to  his 
reward  depends  on  the  faithful  performance  of  the  service,  for 
which  ha  is  engaged,  and  is  not  liable  to  be  defeated  by  the  acci- 
dents of  fortune.'  The  principle  which  attaches  the  right  to 
wages  to  the  fortune  of  the  vessel,  or  in  other  words,  makes  the 
right  dependent  oa  the  successful  issue  of  the  enterprise,  for  which 
the  men  are  hired,  is  a  peculiar  feature  of  the  modern  maritime 
law.  No  trace  of  such  a  principle  is  to  be  found  in  the  Roman 
law,  nor  in  the  maritime  legislation  of  the  eastern  empire,  nor  in 

<  Jiigei»entD'0lFron,art.3i  Conaakt  de  la  Mer.  oh.  138,  (edition  of  Pir- 
deMus,  02);  Emerigan  Des  Awaraacei,  ch.  16.  wcl.  11,2;  [^tmui  >. 
Hooper,  3  SumDct'i  B.  E>0. 

■  2  Kent'i  Comm.  690—1 ;  Pothiet  Contrst  de  Loutgv,  No.  423. 
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that  aDcisDl  compilation,  which  goes  uni}er  the  nama  at  the  Hbodiaa 
laws.'  It  owes  its  origin  to  the  necessities  and  pecuHar  hazards*, 
which  roarititne  commerce  had  to  cDCOunler  in  the  middle  sges, 
when  to  the  dangera  of  the  winds  and  waves,  were  added  the  mere 
formidable  perils  of  piracy  and  robbery.  The  principle  having 
been  then  eelahlished,  and  found  by  experience  to  be  fovorable  to 
the  general  iolcreBt  and  security  of  commerce,  it  h«a  been  pre- 
served in  the  maritime  jurisprudence  of  Europe,  when  theV[>«cial 
necessities  in  which  it  had  its  birth  have  ceased  (0  exist. 

Il  is  then  to  the  maritime  cusloms  and  usaps  of  th^middle 
ages,  in  which  this  restriction  upon  the  right  of  wBges,iiad  its 
origin,  that  we  are  to  look  for  its  nature  and  quality,  as  well  as 
for  any  countervailing  advantages  to  the  seamen,  by  which  thia 
abridgment  of  the  rights  naturally  resulting  from  their  contract 
was  compensated,  and  the  scales  of  justice,  which  were  made  to 
incline  in  favor  of  the  employer,  were  equitably  readjusted.  If 
we  retain  the  harsher  principles  of  the  old  law,  it  ia  but  just  '.hat 
we  should  also  preserve  the  temperaments,  by  whieh  iisveverily 
and  apparent  injustice  were  mitigated. 

The  earliest  monument  of  the  maritime  jurisprudence  of  the 
middle  ages  which  remains,  unless  we  except  the  tHiBsUlate  of  the 
sea,  is  the  judgments  of  Oleron.  The  rule  is  there  stated  tn  these 
terms :  *'  When  a  vessel  is  lost,  in  whatever  place  it  may  be,  the 
seamen  are  bound  to  save  all  they  can  of  the  wreck  and  cargo. 
Id  this  case  the  master  shall  pay  ihem  their  reasonable  wages,  and 
the  expenses  of  their  return  home,  so  far  as  the  value  of  the  things 
saved  is  sufficient ;  and  if  he  has  not  money  enough,  he  may 
pledge  the  objects  saved  to  bring  them  back  to  their  country.  If 
the  seamen  refuse  to  labor  for  the  salvage,  there  is  notliing  due 
to  them,  and,  on  the  contrary,  when  the  ship  ia  lost,  they  lose  also 
their  wages." — Art.  3.  The  rule  cannot  well  be  moie  explicitly 
declared  than  in  this  article.  If  the  ship  ia  totally  lost,  the  seamen 
lose  their  wages ;  but,  against  the  efiecis  which  their  exertions 
have  rescued  from  destruction,  they  have  a  claim  not  only  for  the 

>  pHdeinu,  Lois  Uuilinm,  vol.  ],  p.  33S,  note  3. 
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full  aoAoiit  of  their  wages,  for  that  I  undentand  to  be  meant  by 
their  reasonable  wages,  but  also  for  a  further  sum  to  defray  their 
expeDses  home.  Thus  we  see  that  in  tlie  very  origin  of  the  ons- 
torn  which  restricted  the  right  of  seamen  for  their  wages  to  (be 
effects  which  they  saved,  it  was  coonecled  with  another  of  allow- 
ing  then  against  these  effects  an  additional  reward  for  their  labM 
in  saving  t)|«m. 

Th^judgmentB)  or  rolls,  or,  as  they  are  more  frequently  called 
in  this  country,  the  laws  of  Oleron,  do  not  appear,  at  first,  espe- 
cially, t*  have  been  sanctioned  by  any  direct  act  of  le^slatioa. 
They  are  apparently  a  collection  of  maritime  usages,  to  which  ciw 
lorn  had  given  the  force  of  law  -,  but  they  have  at  all  times  been 
referred  to  as  of  high  authority  by  all  the  most  commercial  nations 
of  Europe.  They  were  the  earliest  digest  of  maritime  law  in  tbs 
western  part  of  Europe ;  and  from  the  general  wisdom  and  equity 
of  their  decisions,  as  well  as  from  other  causes,  they  aeera,  in  one 
form  or  another,  to  have  been  eariy  incorporated  into  the  nutriiime 
jurisprtWence  of  all  the  western  nations  of  that  continent.  Being 
a  work  of  Fjsoctt  origin,  they  were  received  as  common  law  io 
Aquitaine,  firittany,  Normandy,  and  the  whole  extent  of  the  At* 
lantic  ooBst  of  France.  In  England  they  eariy  acquired  aeariy 
the  same  authority,  from  an  opinion  there  entertained,  that  they 
were  br^ghiBUy  compiled  and  published  by  Richard  I.,  in  bis  cha- 
racter of -duke  of  Aquitaine,  on  his  return  from  the  holy  land.  In 
the' latter  part  of  the  twelfth  century,  they  were  adopted  by 
Alphonso  the  wise,  king  of  Castile  and  Leon,  and  thus  became  the 
law  of  the  northern  coast  of  Spain.'  They  were  at  an  early  period 
translated  and  adopted  as  the  maritime  law  of  Flanders,  under  the 
names  of  the  judgments  of  Damme  and  the  laws  of  West  Capelle.* 
The  third  article  above  quoted  la  in  its  substance  incorporated  into 
the  ordinance  of  Philip  II.,  of  1563.'  In  the  more  northern  coun- 
tries, this  code  does  not  appear  to  have  been  received  as  common 

'  Ptrdenui,  Collection  dei  Loia  HaritiineB,  vol.  1 ,  pigei  301  aod  306 ;  Vol. 
2,  page  29 ;  1  Black.  Comm.  418  i  3  do.  423. 

*  Pudenni,  Loii  Marilimei,  vol.  1,  clup.  9. 

*  Part4,uLl3i  4  PacdrMui, £4. 
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law;  bat  the  geDeral  principles  and  usages  which  it'estaUibhsd 
were  incorporated  into  their  own  ordinances.  The  whole  of  lh6 
first  twenty-five,  which  were  the  primitive  articles,  are  transferred 
to  the  ordinance  of  Wiabuy,  from  the  fiAeenth  to  the  ihirty-ninlh 
article.  The  seventeenth  article  of  the  laws  of  Wisbujr  is  almost 
a  literal  translation  of  the  third  of  Oleron.  The  Hansealic  ordi- 
nance, without  copying  so  closely  the  article  of  Oleron^  arrives  at 
nearly  the  same  conclusion.  In  case  of  shipwreck,  Uk  crew  are 
required  to  assist  the  master  in  saving  the  wreck  add  cargd^or 
an  equitable  compensation  in  salvage,  to  be  taken  from  xlk  wreck 
and  the  merchandise,  according  to  the  judgment  of  arbiters.  If 
Ae  master  has  not  money,  he  shall  carry  the  seamen  btick  to  their 
country  if  they  choose  to  follow  him.  But  if  the  s^eamen  do  not 
assist,  the  master  is  not  bound  to  pay  them  any  thing,  and  those, 
who  have  not  done  their  duty,  are  liable  to  corporeal  punishment. 
Where  the  ship  perishes,  the  whole  that  is  saved  is  pledged  to  pay 
the  totality  of  the  wages.'  The  law  of  Denmark  requires  the 
master  and  crew  to  save  the  ship  and  her  rigging  as  weM  as  the 
cargo,  and  a  compensation  shall  be  paid  them  -XBCording  to  die 
(pinion  of  good  men.  On  the  other  hand,  the  freight  dne  from  the 
shippers  on  the  merchandise  saved,  as  well  as  the  wages  of  the 
crew,  shall  be  paid  in  proportion  to  die  part  of  the  ^tiyage  per- 
formed. The  mariner,  who  will  not  aid  in  saving  the  ship  and 
cargo  shall  lose  his  wages,  even  what  has  been  advanced,  and  be 
regarded  as  infamous.*  The  same  rules  are  established  by  the 
kws  of  Hambui^h.  The  crew  are  bound  to  exert  themselves  to 
save  the  vessel  and  cargo  for  an  equitable  recompense,  and  if  they 
refuse  their  assistance,  the  master  shall  pay  them  neither  their 
wages  tx>r  any  thing  else.'  The  law  of  Lubec  substantially  agrees 
with  that  of  Hamburgh.  It  requires  the  master  and  crew  to  esert 
themselves  to  save  the  vesael  and  cargo,  and  allows  them  an  equi- 

>  OrdiiuiiM  of  ISU,  tit.  4,  ftit  S9,  and  ^t  9,  ut.  h;  Ordinance  of  1591, 
art.  4S. 
■  Code  of  Frederio  11.,  1561,  art.  34;   Pardewm,  Lois  Maritintei,  vol.  3,  p. 

aso. 

■8tatnleori603,tit  17,srtl  I  3  Pardesrat, 395. 
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(able  oompensatioD,  to  be  detennined  by  arbiters.  He  who  doei 
BOl  assist  shall  be  paid  nothing,  and  shall  besides  be  deprived  of 
his  WB^s.'  The  Prussian  law  also  enjoins  the  same  duiies  upon 
the  crew,  and  requires  the  merchant  to  pay  them  a  liberal  reward, 
konestum  pranium  viri  honi  arbilrio.'  The  maritime  code  of 
Charles  XI.,  of  Sweden,  as  well  as  several  or  the  ordinances  ot 
the  northero  nations,  prescribes  particularly  the  course  to  be  pur> 
nued  by  the  master  on  these  occasions.  He  shall  first  save  the 
crev,  then  the  rigging  of  the  ship,  and  lastly  the  cai^;  for  the 
saving  of  which  he  shall  employ  the  boat  and  the  services  of  his 
crew,  for  an  equitable  compensatim.  When  the  ship  and  cargo 
are  entirely  lost,  the  master  and  crew  can  demand  nothing  that  is 
due  to  them.  Dut  if  they  save  of  the  wreck  the  amount  of  their 
wages,  they  shall  be  paid  without  deduction.  No  one  shall  have 
reward  for  a  salvage  who  has  not  aided  ;  and  he  who  bos  saved 
efiects,  may  detain  them  until  he  is  paid.'  And,  finally,  the  roan- 
time  legislation  of  Russia  inculcates  the  same  principles,  imposing 
on  the  cre,w  the  obligation  of  saving  what  they  can  from  the  wreck, 
and  gi*>ng  them  an  equitable  compensation  for  the  salvage.* 

The  Prerch  ordinance  of  marine  of  1581  was  framed  upon  a 
review  of  all  the  antecedent  maritime  legislation  of  Europe,  im- 
proved-and  corrected,  it  is  said,  by  information  sought  from  prac- 
tical men  in  every  part  of  the  continent.  And  so  admirably  was 
the  task  executed  by  the  great  man  who  digested  it,  that  from  its 
fint  publication  it  was  genemlly  acknowledged  as  constituting  in 
some  sort  the  text  of  the  commercial  law  of  all  nations.  In  this 
celebrated  code,  we  find  the  same  principles  established  and  coa- 
firmed.  When  the  ship  and  merchandise  are  entirely  lost,  it  is 
followed  by  sn  entire  loss  of  wages.  But  if  any  part  of  the  vessel 
is  saved,  the  seamen  engaged  for  the  voyage  or  by  the  month 
shall  be  paid  tbeir  wages.  If  merchandise  only  is  saved  tbeysholl 
be  paid  their  wages  in  proportion  to  the  freight  received.    But  at 

<  OfficiaJ  Cade,  I&B6,  tit.  3,  ftrt.  3 ;  8  Psrdfuui,  444. 

■  Code  of  the  Duchy  of  Pmnw,  1630,  lib.  4,  tiu  IS,  ait.  3,  |  3. 

•  CodeorCbulesXl.,  IG(i7,  put  5,  chap.  »i  3  Paid.  17D. 

*  Ststate  of  Rigs,  1673,  M.  5,  art.  liSP>rd.&90. 
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atl  eventa  tbey  shall  be  paid  for  their  days  employed  in  saving  the 
wreck  and  the  effectfl  shipwrecked.'  The  same  principles  afe 
preserved  in  the  code  of  commerce.' 

It  is  certainly  a  liltle  remarkable,  in  passing  to  the  southern  coast 
of  Europe,  that  vre  find  but  very  slight  traces  of  a  custom  that 
seems  from  the  earliest  times  to  have  prevailed  on  the  Atlantic 
coast,  thai  of  allowing  to  the  crew  something  in  the  nature  of  sal- 
▼age  from  the  property  ihey  save  from  the  wreck,  ^'bere  is  one 
chapter  in  the  consulate  of  the '  sea,  from  which  perhaps  a  efllrtom 
may  be  inferred  of  allowing  to  seamen  the  expenses  of  their  return 
home,  when  the  vessel  is  lost  on  a  foreign  coast.  It  provides  that 
when  a  ship  sails  to  the  countries  of  the  Saracens  and  falls  into  the 
hands  of  enemies  or  is  lost  by  the  fortune  of  the  seasi'lfthe  master 
receive  no  freight,  he  shall  not  be  bound  to  pay  the  seamen  any- 
thing. "  The  master,  says  the  consulate,  who,  by  one  of  the  causes 
mentioned,  loses  his  vessel,  is  not  obliged  to  furnish  the  means  of 
passage  nor  provisions  for  the  seamen  till  their  return  to  a  christian 
country,  because  he  has  lost  all  he  had  and  perad venture .  moro."  ' 
The  reason  given  for  exempting  the  master  from  the  charge,  in 
this  case,  leaves  room  for  the  conjecture,  that  tf  pnrt  of  the  wreck 
had  been  saved  by  the  crew,  Ihey  might  by  cuslom  be  entitled  lo 
some  allowance  from  it.  The  law  of  Genoa  provides,  wnen  any 
disaster  happens  to  a  Genoese  vessel,  that  the  crew  shall  ba  bound 
to  remain  with  the  master  and  assist  in  the  salvage,  and  that  the 
master  shall  provide  for  their  board  aad  pay  them  double  wages 
while  they  aT«  employed  in  this  service.*  This  is  all  I  have  been 
able  to  lind  in  the  logislalion  of  those  countries  which  border  on 
the  Mediterranean,  indicating  the  existence  of  such  a  custom ;  while 
the  ordinance  of  Peter  IV.  of  Aragon  and  Talenlia,  by  its  silence, 
seems  to  negative  it.  It  allows  the  seamen  their  wages  in  these 
cases  to  the  time  of  the  expiration  of  their  service,  provided  they 
exert  themselves  lo  save  the  wreck  and  cargo,  but  nothing  more, 
and  visits  upon  their  refusal  to  aid  the  penalty  of  the  forfeiture  of 
all  wages,  even  of  that  which  has  been  paid  in  advance.' 

>  Liv.  3,  tit.  4.  art.  S,  9.  •  Art,  oa-Cl. 

■  Chap.  a2H,  edition  of  Psrdnaua,  19*. 

*  StXatam  1441,  chap.  tM;  Pud.  vol.  iv., 519. 

*  Ordinaiiee  of  1440,  sit.  17 ;  S  Pud.  357. 
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Prom  this  review  of  the  marilime  legialation  and  jurisprudence 
of  Europe,  and  more  particularly  of  the  weslem  nations  of  Europe, 
commeiKODg  with  the  Judgements  of  Oleron  in  the  twelfUi  to  nearly 
the  cloee  of  the  seventeenth  century,  we  find,  either  by  positive 
ordinances,  or  by  immemorial  usages,  having  the  force  of  law,  one 
prevailing  rule  applying  to  the  case  of  shipwreck  upon  the  whole 
extent  of  the  Atlantic  coast.  It  required  the  ship's  company,  in 
casc'of  disaster,  to  exert  themselves  to  the  utmost  of  their  ability 
to  save  R3  much  as  possible  of  llie  ship  and  cargo,  generally  under 
the  penalty  for  the  refusal  or  neglect  to  perform  this  duty,  of  a 
forfeiture  of  wages,  and  in  some  cases  of  additional  puni^ment; 
but  restrictiqg  their  claim  for  wages  to  the  effects  which  they  save, 
and  allowing  them  against  those  eflecis  some  reward  beyond  the 
amount  of  their  wages  stipulated  by  the  contract.  These  priociplae 
seem  to  have  been  inoorporated  into  the  early  law  of  every  maii* 
time  state  on  the  Atlantic  coast,  from  the  extreme  west  of  the 
Spanish  peninsula  to  Sweden,  including  the  ports  of  the  Baltic 
Such  B  general  concurreDce,  of  itself,  raises  a  stroi^  presumptioo 
that  they  are,  TtSren  together,  founded  in  justice  and  wisdom.  But 
independent  of  the  authority  of  general  usage,  these  principles  ap- 
pear to  itne  to  have  their  foundation  in  just  and  enlightened  views 
of  public  policy,  their  object  being  to  connect  the  fortune  of  the 
crew  with  that  of  the  vessel,  and  thus  fortify  the  ohtigatioos  of  social 
duty  by  the  ties  of  pecuniary  interest.  They  are  strongly  main- 
tained by  Mr,  Justice  Story,  in  the  case  of  the  Two  Calheriaes, 
before  referred  to.  "  In  my  judgment "  says  he,  "  there  is  not  any 
principle  of  law  which  authorizes  the  position,  thai  the  characlM  of 
seamencrealesanincapaciiy  to  assume  that  of  salvors;  and  I  cannot 
but  view  the  establishment  of  such  a  doctrine  as  mischievous  to  the 
interests  of  commerce,  inconsistent  with  natural  equity  and  hostile 
to  the  growth  of  sound  morals  and  probity.  It  is  templing  the  unfor- 
tunate mariner  to  obtain  by  plunder  and  embezzlement,  in  a  com- 
mon calamity,  what  he  ought  lo  possess  upon  the  purest  maxims  of 
social  justice,"'  The  rule  which  restricts  the  claims  of  seamen 
for  wages,  to  the  effects,  which  tliey  save,  is  one  of  naked  policy ; 
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but  that  which  allows  them  against  Uiese  efiects  wrne  reward  be- 
yood  their  wages,  seems  tu  me  to  be  fouoded  in  a  principle  of  nalut' 
ml  equity,  that  is,  that  when  property  has  been  rescued  and  saved 
to  the  owner  from  extraordinary  perils  \xf  eztmordinary  exertions, 
the  fund,  which  is  thus  saved,  owes  something  to  the  band  which 
has  preserved  it.  If  it  be  said,  that  the  services,  by  which  it  is 
saved,  were  due  under  the  contract,  the  nature  of  that  contract 
ought  also  to  be  considered.  Upon  principles  of  public  policy,  con- 
trary to  natural  justice  and  the  general  law  of  the  contract  of  hiring 
in  all  other  cases,  if  the  ship  is  lolally  lost  without  any  fault  of  the 
mariner,  he  loses  his  entire  wages.  But  if  a  mechanic  is  hired  to  , 
build  a  house,  and  before  it  is  finished,  the  building  is  A^iroyed  by 
an  earthquake  or  burnt  by  lightning,  he  is  not  on  this.^ccount  the 
less  entitled  to  his  wages.*  Or  if  workmen  are  employed  to  build 
a  dike,  and  before  the  work  is  accepted  by  the  employer  it  is  de- 
stroyed, not  from  any  fault  of  the  workmen,  but  from  the  defect  of 
the  soil  or  any  other  extraneous  cause,  the  laborer  is  still  entitled  to 
his  hire.'  The  loss  in  such  cases  falls  upon  the  owner  or^mployer ; 
and  justly,  for  the  whole  profits,  on  the  successful  issue  oCjlIie  enter- 
prise, would  have  gone  to  him.  It  is  not  so  with  the  seaman.  He 
can  be  paid  only  from  Ae  fund,  which  he  has  brought  hoqie  to  the 
owner ;  and  his  compensation  k  made  dependent  on  the  accidents 
of  fortune,  as  well  as  on  his  own  fidelity.  It  is  no  mora  than  a  just 
compensation  for  this  inequality  of  the  contract,  when,  by  extra- 
ordinary exertions  of  skill  and  intrepidity,  he  has  saved  the  fortune 
of  bis  employer  from  extraordinary  perils,  that  these  Isbors  should 
be  ncfcnovledged  by  some  reward  beyond  his  stipulated  wages. 

And  the  policy  of  the  principle  appears  to  me  to  be  as  clear  aa 
its  justice.  It  is  a  reward  held  out  to  induce  the  crew  to  persevere 
and  exert  the  utmost  of  their  skill  and  courage,  even  beyond  what 
a  court  might  think  itself  justified  in  requiring  under  their  contract, 
to  save  what  otherwise  would  be  irretrievably  lost  to  the  owner.  If 
tbey  can  look  to  nodiing  beyond  their  wages  they  will  naturally  bo 
inclined  to  relax  their  efibrts,  when  enough  has  been  saved  for  that 
purpose.    They  will  also  natwally  turn  their  attenUon  eMlusively 

■  Die.  19,  12,59.  •  Dig.  19,  S,  62- 
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to  saving  that  which  is  pledged  for  iheir  wages,  that  is  the  ship,  to 
the  neglect  of  the  cargo.  An  observation  of  judge  Peters,  whose 
extensive  experience  as  a  maritime  judge  entitles  his  opiaion  on 
subjects  of  this  kind  to  great  consideration,  is  well  deserving  of 
attention.  In  the  case  of  the  Cato  he  remarked,  "  there  is  a  mis- 
take, evidenced  by  some  of  the  counsel  in  this  and  other  salvage 
eases,  as  to  the  principles  regulating  the  payment  of  wages  to  the 
seaven  in  the  cases  of  wreck.  The  old  law  was  that  they  were 
payable  only  out  of  such  parts  of  the  wreck  of  the  ship,  her  cables 
and  rumitnre,  as  were  saved  ;  but  it  was  found  that  under  this  impres- 
sion the  mjtfiners  were  occupied  in  saving  those  articles,  from  which 
they  derived  on  advantage,  and  to  ensure  this  they  suffered  the 
goods  to  perish.  Modern  authorities  are  clear,  that  both  ship  and 
cargo  or  such  parts  as  are  saved  are  alike  responsible  ;  though  it 
should  seem  that  the  old  fund,  namely,  the  part  of  the  ship's  male- 
rials  or  furniture  saved,  should  be  exhausted  before  the  cargo  be 
made  answerable."  The  mind  of  judge  Peters  seems  to  have  been 
vibrating  between  wages  and  salvage.  Sometimes  he  calls  the  claim 
by  one  n^e  and  sometimes  by  the  other.  It  seems  to  me  that  the 
seamen  in  these  cases  have  two  distinct  claims,  one  for  wages  and 
another  ^r  salvage.  Their  wages  are  to  be  paid  exclusively  from 
the  materials  of  the  ship,  they  being  specially  pledged  for  that  pur- 
pose, and.  the  full  amount  due  is  to  be  paid  without  deduction.  But 
they  have  no  claim  for  wages  against  the  cargo,  except  for  the 
freight  due  upon  it.  Their  claim  for  salvage  is  against  the  general 
mass  of  the  property  saved,  and,  as  in  all  cases  of  salvage,  the 
amount  is  uncertain,  depending  upon  the  particular  circumstoncei 
of  the  case. 

Upon  the  whole,  aAer  the  best  consideration  that  I  have  been  able 
to  give  to  the  subject,  it  appears  to  me  that  on  these  melancholy 
occasions,  the  crew  are  bound  to  remain  by  the  vessel  and  contri- 
bute their  utmost  exertions  to  save  as  much  as  possible  from  the 
wreck ;  that  if  this  is  done  they  are  always  entitled  to  their  full 
wages  if  enough  is  saved  for  that  purpose  ;  but  if  they  abandon 
the  wreck  and  refuse  to  aid  in  saving  il,  their  wages  are  forfeited. 
But  that  they  may  not  rest  satisfied  with  saving  what  is  merely  suffi- 
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cient  lo  pay  their  wages,  and  may  be  induced  to  persevere  in  their 
ezcrtiotts  so  long  as  the  chance  of  saving  any  thing  remains,  ihe 
law,  froni  motives  of  policy,  allows  them,  according  to  the  circum- 
stances and  merits  of  their  services,  a  further  reward  in  Ihe  nature 
of  salvage.  The  wages  are  to  be  paid  exclusively  from  the  mate- 
rials of  Ihe  ship,  but  the  salvage  is  a  general  chai^  Qpon  the  whole 
mass  of  property  saved.  It  is  not,  hotvever,  intended  to  be  said 
that  they  can  claim  as  general  salvors,  that  is,  as  persons,  who  heing 
under  no  obligation  to  Ihe  ship,  engage  in  this  service  as  volunliers, 
or  that  they  are  entitled  to  be  rewarded  at  the  same  liberal  rale. 

Such  a  rule  might  sometimes  increase  the  hazards  inttead  of  con- 
tributing to  the  safety  of  commerce.     A  crew  who  had,  from  any 
cause,  become  dissatisfied  with  their  officers,  or  owners,  might  be 
willing  to  see  the  vessel  placed  in  danger  at  the  risk  of  some  per- 
sonal peril  to  themselves,  in  the  hope  of  obtaining  a  large  reward 
for  rescuing  her.    But  they  are  to  be  allowed  a  reasonable  compen- 
sation pro  opera  et  labore,  as  the  rule  is  laid  do 
old  ordinaaces  ioni  viri  arbitrio.    If  the  disa 
foreign  country,  it  ought  to  be  at  least  a  sum  si 
expenses  of  ihetr  return  home.    Such,  I  think, 

of  the  general  maritime  taw.    And  if  they  have _,, 

and  lo  their  full  extent,  sanctioned  by  any  judicial  decision  in  (his 
country,  the  reasoning  of  the  courts,  in  the  coses  which  have  been 
cited,  appear  to  lead  to  the  same  conclusion. 

But  it  was  contended  at  the  argument,  whatever  may  be  the  doc- 
trines of  the  general  maritime  law  on  this  subject,  that  it  has  been 
superseded  in  this  country  by  the  acts  of  congress,  which  provide 
for  sending  home  destitute  seamen  from  foreign  countries,  at  the 
public  expense.  The  argument  proceeds  on  the  ground,  that  the 
only  motive  for  this  allowance  is  to  furnish  the  seamen  the  means 
of  returning  home.  But  the  maritime  law,  aa  we  have  seen,  places 
it  upon  a  broader  foundation,  that  of  general  commercial  policy  as 
well  as  the  intrinsic  equity  of  the  claim.  It  never  could  have  been 
the  intention  of  these  statutes,  made  for  the  benefit  and  relief  of 
seamen,  to  abridge  any  of  the  rights  derived  from  their  service 
under  the  general  maritime  law.    They  have  their  origin  in  a  great 


^laiiizodbvGoogle 


236  Jurisprudence. 

principle  of  public  policy,  that  of  preserring  to  die  country  the 
services  of  this  most  useful  but  most  improvident  and  often  desti- 
tute class  of  citizens. 

The  case  at  bar  was  not  one  of  absolute  shipwreck,  but  isllwr 
what  has  been  called  $tmi-nM^ragiunt.  The  vessel  was  brought 
into  port  in  so  damaged  a  condition,  and  requiring  so  large  an  out- 
lay in  repairs  to  refit  her  for  sea,  that  for  the  interest  of  the  owner 
she  *as  sold  as  a  wreck.  Between  the  owners  and  the  crew  she 
must  be  considered  for  the  purposes  of  diis  case  eitlier  as  a  wreck, 
or  not  a  wreck.  Upon  the  latter  hypothesis,  the  sale  must  be  con- 
sidered as  voluntary,  and  then  the  two  months  wages  under  the 
statute  will  be  due.  On  the  other  the  principles  of  the  maritime 
law  wilt  apply.  Between  the  owners  snd  the  crew,  it  appears  to 
me,  in  the  present  case,  that  the  true  measure  of  justice  will  be,  to 
consider  ber  to  be  what  the  owners  treated  her  as  being,  a  wreck. 
And  as  the  libeHant  faithfully  performed  bis  duty  so  long  as  bis 
service  was  reqaned,  he  is  entitled  to  the  benefit  of  the  rule,  that  in 
addition  to  his  wages  the  master  shall  provide  for  his  expenses  home. 
I  shall  allwv  for  this  purpose  one  month's  additional  wages. 
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CRITICAL    NOTICES. 


1. — OpmioR  of  Ike  aupreme  court  of  New  York,  delivered  by  jva- 
tux  CowEN,  on  the  applietdion  of  Alexander  WLtod,  to  he 
diaeharged  from  wtpritonment.    Utica  Observer,  July  13,1641. 

Some  of  the  most  difficalt  as  well  aa  roost  inteivBting  questions  of 
JBtematioDal  law  ar«  those  which  have  growD  <nt  of  tfaft  relatiooa 
of  neutral  and  bolligerent  natioos. 

The  neutral  power  often  furaiabes  an  asjloro,  protection,  rouni- 
tkms  of  war,  and  all  the  means  of  annoyance  to  one  of  ihe  beU 
ligerent  parties  ;  and, as  analuiBl  consequence, the  fmrty  in  conflict 
against  wliom  these  advantages  are  used  is  frequently  compelled 
to  come  in  collision  with  the  nation  professing  to  assume  a  neutral 
altitude.  When,  a  few  yean  since,  a  band  of  outlaws  were  en- 
gaged  in  an  unequal  cont^t  with  Great  Britain,  the  United  Siaies  . 
occupied  the  position  of  a  neutral  power,  and  the  government 
scrupulously  endeavored  to  maintain  that  charact«r.  StUI  the 
people  on  the  fVootier  where  the  contest  existed  extended  not  only 
their  sympathy,  but  the  means  of  war,  as  well  as  conntenance  and 
protection,  to  the  outlaws.  We  do  not  use  the  lenn  with  hnrah- 
ness,  for  the  individuals  were  violating  the  laws  of  the  United 
Slates,  or  were  rebels  against  Great  Britain,  and  were  clearly  out 
of  the  protection  of  law  in  either  country. 

The  individuals  who  were  engaged  in  canying  on  the  contest 
with  Great  Britain,  at  length  obtained  possession  of  Navy  Island, 
on  the  British  side  of  Niagara  river,  and  a  sleamar  called  the 


DiailizodbvGoOgle 


238  CrilUal  Notices.  [Oct. 

Caroline  wu  employed  in  aiding  the  various  objects  of  those  con- 
cerned in  the  enterprise.  An  expedition  was  soon  af^er  planned 
by-a  detachment  of  British  troops,  to  destroy  her,  one  of  whom 
was  said  to  have  been  McLeod,  the  individual  who  has  been  in- 
dicted for  murder  and  arson  within  the  jurisdiction  of  the  state  of 
New  York.  She  was  accordingly  attacked  in  the  dead  of  night 
whilst  lying  at  the  wharves  of  the  American  shoro,  af\er  having 
been  engaged  in  the  service  of  the  outlaws  during  the  day,  her 
uew  overcome,  a  citizen  of  the  United  States  killed  in  the  melee, 
and  (he  Meamer  itatlf  set  on  fire  and  sent  over  the  falls  of 
Niagara. 

The  territoryof  the  United  States  was  therefore  invaded,  and 
the  crimes  of  nuirder  and  arson  were  also  committed,  by  an  armed 
band  from  the  British  dominions  and  acting  under  British  au- 
thority, unless  the  ciroumstances  of  the  Iraosaclion  were  such  as 
to  justify  the  belligerent  in  pursuing  her  enemy  into  the  territories 
of  a  neuthi,  and  unless  the  British  goveniment  is  alone  respoou- 
ble.  That  government,  however,  was  responsible  for  the  agres- 
sion, because  the  armed  party  consisted  of  troops  under  the  com- 
mand of'Bntisb  officers,  proceeded  from  the  British  dominions, 
and  after  consummating  the  object  of  their  enterprise  retired 
within  those  dominions,  and  until  this  apparent  act  of  hostility  was 
disavowed,  the  government  of  the  United  States  might  properly 
consider  it  a»  emanating  from  the  British  government. 

The  Unked  States  might  also,  at  their  election,  institute  criminal 
prosecuiiooa  against  those  individuals  of  the  party  who  should  fall 
into  their  power,  without  regarding  the  British  government  as  a 
principal  in  the  transaction,  until  sbe  distinctly  recognised  end 
affirmed  the  hostile  proceeding. 

If  the  act  was  recognised  by  the  British  government  as  an  act 
of  hostility  againat  the  United  Slates,  the  two  countries  would  be 
in  B  state  of  war,  and  the  individuals  engaged  in  hostilities,  if 
within  the  United  States,  might  be  treated  as  prisoners  of  war. 

But  if  the  British  government,  whilst  assuming  the  responsibility 
of  the' aj^reasion,  disavowed  hostility  to  the  United  States,  it 
would  then  be  a  question  for  the  letter  government  whether  Great 
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Britain  could  be  permitted  to  sustain  aod  justify  the  aggression  as 
not  incoDsistent  with  peaceful  relations. 

The  aggression,  when  acknowledged  by  the  British  governmeDt, 
could  not  be  justified  for  some  purpoaea  by  th«  United  Slates  and 
condemned  for  others.  It  could  not  be  regarded  bb  excusable  in 
the  government  and  criminal  in  the  subject.  If  the  circumstances 
of  the  cose  justiSed  the  British  goremment,  tke  armed  force  was 
justifiable. 

Tbo  only  ground  upon  which  criminal  pntceedings  can  be  sus- 
tained against  McLeod,  if  Great  Britain  is  mpomible,  is  that  the 
act  m  which  he  participated  was  either  an  act  of  open  hostility,  or 
that  It  was  the  exercise  of  such  a  belligerenl  preVnion  and  claim 
of  right  against  a  neutral  as  the  United  States  instantly  repelljed, 
electing  to  treat  it  as  a  subject  not  of  negotiation,  but  of  immedi- 
ate hostilities. 

It  is  true,  that  even  in  that  event  the  usages  of  international  law 
would  have  required  that  McLeod  and  his  associates,  wMh  arrest- 
ed, should  be  treated  as  prisoners  of  war,  but  if  they  had  been 
executed  whilst  war  was  actually  existing  between  the  two  coun- 
tries, no  other  result  would  have  followed  than  measures  of  re- 
taliation. It  is  only  when  relations  of  peace  exist  de  faelo,  and 
when  war  may  be  a  consequence  of  a  violation  of-  right,  that  the 
question  is  attended  with  consequences  of  great  practical  interest 

Immediately  after  the  agression,  it  became  necessary  for  the 
government  of  the  United  Slates  to  determine  whethento  treat  it 
as  an  act  of  hostility  on  the  pan  of  Great  Britain,  or  toi^ard  the 
aggressioD  as  founded  upon  a  claim  of  right,  and  whilst  waiving  a 
resort  to  retaliatory  measures,  to  entertain  negotiations  respecting 
the  claim  of  righL 

If  the  act  was  one  of  decided  hostility,  admitting  neither  of  ex- 
planation nor  of  juatiiicalion,  it  would  have  been  derogatory  to  the 
character  of  the  government  to  enter  upon  any  diplomatic  discus- 
sion. But  after  electing  to  negotiate,  and  waiving  a  resort  to 
measures  of  forcible  redress  and  retaliation,  a  stale  of  boslililies 
could  not  be  considered  as  existing.  Neither  could  the  United 
Stales,  after  presenting  the  outrage  as  a  national  wrong, against 
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Great  Britaiii,  when  that  power  recogDised  the  act  as  autboriied 
by  the  govemmeat,  to  take  the  ground  that  the  aggraBakm  was  a 
private  wrong,  and  a  cnme  committed  hj  unauthorised  iadi< 
viduals. 

IfMcLeod  ^odhiacompanioiia  had  invaded  the  territory  of  the 
United  States,  wittvut  authority  and  wilhont  sanction,  they  would 
be  liable  to  be  triedWbr  a  crinM,  and  would  be  aubject  to  the  pun- 
ishment of  common  felons. 

9f  the  same  acts  of  aggression  were  authorized  by  Great  Britain, 
the  oAnce  of  the  subject  ought,  by  the  usages  of  nations,  to  be 
mergeif  in  tbe  act  of  the  sovereign.  As  we  have  already  observ- 
ed, the  circumstances  of  tbe  cose  justified  the  presumption,  that  tbo 
bvasion  was  made  under  tbe  authority  of  Great  Britain. 

It  is  true,  and  it  is  certainly  very  remarkable,  that  when  the 
United  States  presented  tbe  outrage  to  the  notice  of  the  British 
government,  it  was  neither  acknowledged  nor  repudiated  as  ema- 
nating ^bm  British  authority.  Tbe  government  of  the  United 
States  mtgfat  veryproperiy  have  repelled  this  shuffling  policy  as 
evasive  and  inworthy  of  tbe  generally  lofty  tone  of  British  diplo- 
macy, ft  wM  due  to  this  country  that  Great  Britain  should  admit 
or  distinctly  disavow  the  highhanded  acts  of  her  subjects.  If  they 
were  felons,  acting  under  her  colors,  and  wearing  her  uniform, 
they  ought  to  have  been  forthwith  punished,  or  yielded  up  to  tbe 
justice  of  tJte  United  States.  But  it  is  notorious  that  theae  indi- 
viduals have  enjoyed,  in  return  for  their  services,  the  distinguisbed 
favor  of  their  sovereign.  Although  not  directly  acknowledged, 
^e  enterprise  hss  been  justified  as  one  which  British  subjects 
might  lawfully  undertake.  We  cannot  entertain  a  doubt,  that 
Great  Britain  had  made  herself  reaponsible  for  the  act  of  McLeod 
long  before  his  arrest,  as  fully  as  if  she  had  distinctiy  avowed  it. 
As  well  might  she  avoid  responsibility  if  her  navy  hod  destroyed 
every  American  ship  on  tbe  ooeen,  when  its  officers  and  men  bed 
received  on  their  return  to  port  rewards  aitd  promotion.  Alt  tb« 
circumstances  showed  that  (he  British  government  all  along  aaae- 
tioned  the  outrage.  A  reasonable  lime  bad  elapsed,  years  even 
had  rolled  by,  and  notwithstanding  tbe  circumstoDccs  indicating 
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approT&l,  the  representstioiw  of  the  govenimeiit  of  flw  United 
States  we^  disregarded.  The  neglect  on  the  part  of  the  govern- 
ineDt  of  the  United  States  to  follow  up  the  subject  resulted  from 
ibe  delay  and  evasions  of  the  British  ministry,  and  fVom  a  natural 
reluctance  to  precipitate  war,  while  the  Britiah'^Jhwrament  affect- 
ed  an  attitude  of  irresponsibility.  It  is  cerWlb  that  under  the  cir- 
cumstances of  the  case,  the  right  to  redress  'was'neither  waired 
nor  abandoned,  and  ike  arrest  of  a  British  subjeot,  who  was  one 
of  the  armed  party,  at  length  made  it  necessary  for  Great  Bri&in 
to  assume  the  fall  responsibility.  * 

It  has  been  gravely  argued,  that  in  consaqnence  of  the*neglect 
of  Great  Britain  to  assume  the  act,  the  arrest  of  the  individual 
enabled  the  United  States  to  treat  the  whole  a^ressioa,  even  after 
the  recogniiioQ  of  Great  Britain,  as  the  unauthorized  crime  of  iso- 
lated individuals. 

Those  who  employ  such  an  argument  seem  to  forget,  that  the 
great  point  to  be  sustained  by  the  United  States  is  Ib^iinmunity 
of  their  soil,  aod  that  the  principal  question  is  ODS  of  national 
honor.  We  cannot  say  that  this  is  simply  the  arime  of  an  indi- 
vidual. Great  Britain  has  taken  a  very  different  stand,  which  has 
precluded  us  from  that  position.  She  assumes  the  a^pgression, 
avows  it  as  founded  upon  principles  of  nstionat  law,  hereafter  to 
be  acted  upon,  and  declares  that  the  act  of  her  sulyecl  was  her 
own  act.  The  great  point,  therefore,  with  which  negotiations 
ooEDmeoced,  still  continues  and  has  been  presented  and  strongly 
enforced  by  the  present  secretary  of  state,  while  the  other  ques- 
tion, the  personal  liability  of  McLeod  and  his  associates,  is  drawn 
after  it  as  an  incident. 

The  negotiations  commenced  by  a  waiver  of  individual  liabili^, 
and  a  resort  to  the  sovereign  as  primA  faeie  liable,  by  a  waiver  of 
hostilities,  and  with  a  claim  of  indemnity  from  Great  Britain. 
Those  negotiations  continue.  Though  they  have  been  embar- 
rassed by  delay,  their  character  has  never  changed,  and  the  in- 
consistency of  proceeding  criminally  against  the  agent,  whilst 
Dsgotiating  with  the  principal,  conUnues  as  striking   as  iR  the 

TOL.   XXVI. — NO.  U.  16 


DiailizodbvGoOgle 


042  Critical  Notices.  [Oct 

commencemeDt  of  difficulties.  This  incoDBisleocy  results  from 
the  very  course  taken  by  the  United  States.  They  have  never 
regarded  the  burning  of  the  Caroline  as  such  an  aggression  as 
placed  the  two  countries  in  a  hostile  attitude.  The  government 
has  never  in  any  stage  of  the  discussion  acquiesced  in  releasing 
Great  Britain,  with  the  purpose  of  holding  her  subject  to  respon- 
sibility. 

It  is  not  denied,  that  the  United  States  might  have  immediately 
retaliated,  for  the  hoa^le  act  of  Great  Britaini  upon  McLeod  and  ail 
the  otber  individuals  concerned,  nor  that  they  might  before  nego- 
tiations commenced  have  proceeded  criminally  against  those  in- 
dividuals, but  OBly  that  such  proceedings  could  have  been  pursued 
concurrently  vith  negotiations. 

If,  after  the  arrest  of  McLeod,  negotiations  had  been  broken  off, 
the  case  would  have  been  somewhat  varied,  but  although  the 
British  government  assumed  the  responsibility  of  the  act,  negotia- 
tipns  were  continued  on  the  part  of  the  United  States,  whilst  at 
the  same  tijne  the  indictment  was  pending. 

If  the  British  ministry  had  not  evaded  the  question  of  responu- 
bili^,  McLeod  would  never  have  been  arrested,  because  the  United 
States  at  all  times  sought  indemnity  from  England,  and  not  from 
her  subject.  The  assumption  of  the  act  by  England  changed  the 
character  »{  this  arrest.  Henceforward,  in  the  opinion  of  the 
government  of  the  United  States,  it  became  impossible  to  detain 
McLeod,  and  at  the  same  time  bold  England  to  her  responu- 
bilities. 

The  secretary  of  state  therefore  distinctly  declared  to  Mr.  Fi» 
that  McLeod  might  to  he  released,  but  at  the  same  time  announced 
the  firm  determinatbn  of  his  government  to  exact  redress  from 
England.  Mr.  Webster  did  not  content  himself  with  sdmilting 
the  claim  of  Mr.  Pox  for  Mcleod's  liberation,  and  rest  upon  a 
demand  of  satisfaction  from  his  govemmeni,  but  anticipating  that 
the  English  government  would  attempt  to  vindicate  itself  by  the 
plea  of  necessity,  staled  the  very  predicaments  within  which  it 
would  be  necessary  for  that  nation  to  bring  itself  to  sustain  that 
justification. 
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It  is  impossible  to  deny  that  there  nre  many  cases,  in  which  an 
aggression  upon  neutral  territory  would  be  justifiable,  where  two 
contermioouB  powers  are  separated  by  an  imaginary  line.  Sup- 
pose that  a  British  fleet,  anchored  in  Niagara  river,  were  attacked 
by  fireships  from  the  American  side.  Can  there  be  any  doubt  of 
the  right  to  fire  across  (be  "  thread  of  the  river."  Would  it  be 
claimed  that  the  incendiaries  might  pursue  their  designs  with  per- 
fect impunity,  if  protected  by  an  imaginary  tine  ? 

But  these  rights  of  defence  and  aggresBion  are  evanescent. 
They  cannot  be  deferred,  for  they  vanish  with  the  hour.  They 
exist  in  hot  pursuit,  and  disappear  entirely  when  the  blood  has 
bad  time  to  cool.  We  are  bound  to  acknowledge; that  if  the  Caro- 
line had  been  engaged  in  conflict  with  the  armed  force  which 
destroyed  her,  and  had  been  pursued  into  American  waters,  the 
aggression  would  have  been  entirely  justifiable.  Such,  however, 
was  not  the  fact.  If  there  had  been  any  conflict  during  the  day, 
there  had  been  time  for  the  blood  to  cool.  There  was  uchot 
pursuit,  and  the  steamer  was  quietly  moored  in  the  night  season, 
on  the  American  shore. 

It  is  not  now  assumed  in  these  negotiations,  fhat  the  act  of  de< 
stroying  the  Csroline  and  ibe  military  excursion  were  of  course 
wrongful,  but  it  is  distinctly  admitted,  that  if  the  British  govem- 
naent  can  bring  itself  within  certain  conditions  stated, 'Then  its  acts 
were  justifiable.  Now,  whilst  these  negotiations  are  pending,  and 
whilst  the  facta  of  Uie  case  and  the  principles  which  gd«em  them 
are  in  controversy,  we  think  it  most  absurd  to  proceed  in^a  crimi- 
nal indictment  against  McLeod,  the  agent.  It  is  admitted  by  the 
government,  that  though  he  may  have  been  guilty  of  the  offence 
stated  in  the  indictment,  still  in  a  case  supposed  he  is  not  guilty  of 
any  crime,  because  the  act  of  his  government  was  justifiable. 
Will  it  be  said  that  the  question  of  his  guilt  depends  upon  the 
ability  of  the  British  government  to  bring  itself  within  the  predica- 
ments stated  ?  Must  McLeod  allege  in  his  defence  all  the  reasons 
of  state  which  might  have  influenced  and  justified  the  government 
of  Great  Britain  I  Does  his  guilt  or  innocence  depend  upon  the 
iMue  of  negotiations  i  Wilt  it  be  said  that  he  may  be  detained 
16* 
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proviiionaHy  untU  the  event  of  negotiations  ia  known  f  But  hit 
▼erjr  detention  would  be  regarded  as  an  act  of  Totaliatiwi,  and 
mi^l  poeaiUy  be  considered  ea  such  an  act  of  hoatility  as  wooid 
put  an  end  to  negolietions. 

The  true  rtJIe  Beems  to  be,  that  the  injured  nation  has  a  right  to 
elect  between  negotiation  and  acta  of  retaliator}'  boatility,  between 
taking  tbe  means  of  radren  into  ber  own  handa,  and  yielding  up 
the  very  instrumenta  of  wrong  to  the  sovereign  of  whom  indem- 
nity and  satisfaction  ia  claimed. 

The  very  time  of  the  act  of  aggreieion  ia  the  moment  when  tbe 
nation  injured  must  decide  upon  the  remedy.  It  may  then  puniah 
tbe  individual  aggiesBois  in  the  beat  of  strife.  It  may  repel,  and 
aaaail  the  country  of  the  aggressor  in  turn.  But  if,  when  the  heat 
of  battle  is  over,  negotiations  and  conferences  have  followed,  then 
tbe  wrong  inflicted  in  the  individual  instance  fumishea  one  only 
in  tbe  list  of  wrongs  which  may  remain  to  be  ledressed  by  general 
war.  The  object  of  tbe  war  would  be  not  to  reach  tbe  individual 
aggressor,  not  to  wreak  vengeance  upon  tbe  parties  to  the  injury, 
but  to  render  tbe  sovereign  responsible,  and  to  seek  from  the  head 
of  the  state,  as  the  consequence  of  hostilities,  full  and  adequate 
indemnity  as  well  as  security  for  the  future. 

They  who  maintain  that  the  secretary  of  state  erred  in  conced- 
ing that  McLeod  ought  not  to  be  tried,  if  the  responaibility  for  his 
acta  waa  aasumed  by  Great  Britain,  suppoae  that  the  aggreseors 
might  be  punished  for  a  crime,  and  yet  peace  be  maintained  widi 
that  government  under  wbooe  autbori^  tbe  alleged  crime  was 
committed.  Tbe  error  is  palpable.  That  government  would  be 
base  and  abject,  which  would  permit  those  who  bad  acted  under 
ils  authority,  in  a  measure  of  (vast  hostility,  or  in  tbe  assertion  of 
a  claim  of  belligerent  right  against  a  foreign  atate,  to  be  punished 
for  that  obedience,  without  exerting  ber  utmost  force  for  their  pro- 
tection. When  the  act  of  the  subject  was  acknowledged  and  au- 
tborized  by  the  sovereign,  peace  with  the  state  would  be  inconsist- 
ent with  criminal  proceedings  against  the  subject.  Thoee  pro- 
ceedings would  constitute  open  war  against  the  sovereign,  and  tbe 
war  which  was  directed  against  individuals,  would  of  neceeiity 
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bocome  gtmeial.  It  would  be  impossible  for  the  Briti^  govern- 
ment to  decline  a  war  thus  forced  upon  it  Great  Britain  would 
be  lequirod,  by  erery  principle  of  justice,  lo  pnrteet  hei  subjects, 
whose  safety  was  compromised  only  by  obedience  to  the  com- 
mands  of  the  soTereign.  The  propriety  of  the  enterprise,  its 
connsteocy  with  relations  of  peace  and  the  obligatiozis  of  treaties, 
■ta  lawfulnesSjAnd  its  necessity  in  such  sn  emergeocyi  can  nererbe 
permitted  to  come  into  discussion.  Proceedings  against  the  individ- 
uals engaged  in  the  expedition  would  precipitate  a  conclusion,  and 
bar  all  negotiation.  The  only  inquiry  on  the  part  of  the  Bntieb 
government  would  be,  whether  the  parties  implicated  had  acted 
under  ber  authority ;  and  there  could  be  no  question  entertained  aa 
to  the  character  of  the  enlerprise,  because  it  was  of  a  public  na- 
ture, and  the  government  bad  impliedly  guarantied  to  the  individ- 
uals engaged  in  it  immunity  and  protection. 

If,  however.  Great  Britain  should  sufier  the  outrage  to  pass  un- 
noUced,  sUll  an  occasion  would  be  furnished  for  a  refusal  on  her 
part,  further  lo  entertain  negotiations  respecting  other  subjects  of 
controversy,  and  the  consideration  of  the  claim  of  the  United 
States,  to  redress  and  satisfbction  for  the  invasion  of  their  territory, 
would  be  precluded.  This  would  be  a  certain  consequence  of  the 
attempt  to  subject  the  agents  of  a  foreign  government  to  punish- 
inent  for  their  acts  in  a  public  character,  without  regard  to  the 
claim  of  right  presented  on  the  part  of  the  foreign  state. 

It  could  not  be  pretended  that  the  injured  government  was  enti- 
tled to  double  satisfaction.  In  the  case  under  conaiderMkia,  the 
United  States  demand  redress  of  Great  Britain  for  the  invasion  of 
tbeir  territory.  Whilst  this  demand  ia  pending,  the  subject  of  the 
latter  power,  who  was  employed  as  the  iDsiruroent  of  the  aggres- 
uon,  comes  within  their  reach,  is  arrested,  and  it  is  proposed  to 
subject  him  to  punishment  in  his  own  person,  as  if  the  national 
wrong  was  his  own  private  ofience.  The  consequence  would  be, 
that  Great  Britain  would  refuse  entirely  to  atone  for  the  public 
wrong,  or  even  to  consider  it.  She  would  take  the  ground  and 
with  great  justice,  that  we  had  sought  and  found  satis&ction  fh>m 
her  subject,  and  that,  therefore,  we  were  not  entitled  to  redreas 
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from  the  sovereign,  and  her  answer  would  be  to  the  ofier  to  nego- 
tfate  in  regard  to  the  violation  of  territory,  that  this  country  had 
already  prejudged  the  question, aad  that  it  was  therefore  incapable 
of  being  made  the  subject  of  □egoiiation. 

But  when  the  government  of  the  United  Slates  disclaimed  the 
intention  of  punishing  the  agents  of  the  govemment  for  the  offence 
of  the  sovereign,  and  renewed  the  demand  for  explanation  and 
indenrnily  on  Great  Brilain,  holding  the  nation  alone  responsible, 
an  entirely  different  state  of  things  was  established.  As  the  wrong 
of  the  British  government  and  not  of  her  subaltern,  it  was  worthy 
of  the  vengeance  of  the  United  States  —  Digitus  vindice  nodm. 
And,  now,  if  the  government  of  Great  Britain  finds  that  the  expe- 
dition, set  on  fool  against  a.  power  at  peace  with  her  by  subordinate 
colonial  authorities,  was  conceived  in  hot  blood  and  executed  with 
rash  weapons,  she  may  without  dishonor  make  the  amends  worthy 
of  a  great  nation  and  a  just  people. 

It  would  have  been  impossible  for  her  to  abandon  those  who  had 
acted  under  her  commands,  or  to  suffer  any  question  in  rrgard  to 
the  justice  of  the  expedition,  whilst  the  United  States  consented  to 
the  detention  of  McLeod.  But  after  protection  was  secured  to  the 
individuals  composing  the  expedition  (and  there  cannot  be  a  doubt 
of  their  ultimate  protection  by  the  United  Stales),  the  justice  of  the 
enterprise  might  be  considered  on  the  part  of  the  government,  and 
any  concession  which  the  British  government  may  now  make,  any 
indemnificBtion  which  the  circumstances  of  the  case  may  require, 
may  be  yielded  without  dishonor,  although  it  could  not  without 
disgrace  have  failed  to  secure  the  protection  of  those  aubjects,  who 
acted  under  her  authority  even  in  the  execution  of  an  enterprise 
which  was  acknowledged  to  be  unjust. 

This  is  the  great  advantage  of  the  new  turn  given  to  ofiairs,  by 
the  government  of  the  United  States.  We  have  not  merely  found 
a  responsible  principal,  capable  of  atoning  for  past  injuries  and  of 
securing  the  country  against  future  aggressions,  but  war  is  not 
now  unavoidable,  negotiation  is  not  precluded,  the  government  is 
not  debarred,  as  at  one  time  it  would  seem  to  have  been,  by  a  false 
position,  from  appealing  to  those  principles  of  light  OD  the  true 
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[MHDt  ia  controversy,  which  do  country  can  at  tha  present  day  dis- 
Tegard,  without  forfeiting  its  slanding  among  the  nationa  of  the 

If  the  United  States  had  persisted  in  the  claim  of  right  to  punish 
HcLeod  on  a  criminal  indictment,  such  criminal  proceedings 
would  per  ae  have  constituted  an  act  of  hostility  against  Great 
Britain ;  so  that  the  oegotiations  which  were  in  progress  on  the 
boundary  question,  and  many  other  subjects  which  have 
in  dispute  between  the  two  governments,  would  at  once  ' 
terminated,  and  the  country  engaged  in  war  on  a  collate 

We  now  proceed  to  consider  the  question  in  other 
The  United  Slates  have  yielded  to  the  demand  of  Gre 
for  the  diachaige  of  ber  subject,  and  have  taken  all  pn 
Bures  to  procure  his  release  by  the  state  of  New  York 

McLeod,  failing  however  to  obtain  his  liberty  by  any  of  the 
modes  resorted  to  on  his  behalf,  sued  out  a  writ  of  Aoieot  corpus 
returnable  to  the  supreme  court  of  the  state.  That  court  has 
decided  that  he  must  he  remanded,  and  that  the  trial  on  the  indict- 
ment must  proceed. 

The  result  at  which  the  court  arrived  seems  to  us  unavoidable, 
on  the  tx parts  application,  for  a  reason  urged  with  great  ability 
by  the  attorney  general  of  the  state,  that  the  court  could  not  tinow 
that  the  accused  had  not  passed  beyond  the  line  of  authority 
assumed  by  Great  Britain  \  but  from  the  opinion  of  Mr.  Justice 
Cowen,  which  covers  the  whole  ground  in  question,  we  must 
respectfully  dissent 

Mr.  Justice  Cowen,  in  his  opinion,  says,  "  England  then  could 
legally  impart  no  protection  to  her  subjects  concerned  in  the  de- 
struction of  the  Caroline,  either  as  a  party  to  any  war,  to  any  act 
of  public  jurisdiction  exercised  by  way  of  defence,  or  sending  her 
servants  into  a  territory  at  peace.  That  her  act  was  one  of  mere 
arbitrary  usurpation,  was  not  denied  on  the  argument,  nor  has 
this,  that  I  am  aware,  been  denied  by  any  one  except  England 
herself.  1  should  not  therefore  have  examined  the  nature  of  the 
transaction  to  any  considerable  extent,  had  it  not  been  necessary 
to  see  whether  it  was  of  a  character  belonging  to  the  law  of  war 
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or  peace.    I  am  entiroly  satiafied  it  belong  to  ^  Istter ;  that 
(hen  is  nothing  in  the  case,  except  a  body  of  men  without  color 
of  aulhoFity,  bearing  muskets,  and  doing  the  deed  of  arson  and 
death  f  that  it  is  imposaible  even  for  diplomatic  ingenuity  to  make 
it  a  case  of  legitimate  war,  or  that  it  can  plausibly  claim  to  come 
within  any  law  of  war,  public,  private,  or  mixed."     Now,  could 
the  learned  judge  fail  to  discern,  that  if  this  ground  is  taken  and 
d  in  by  the  stale  of  New  York,  she  afErms  her  entire  iude- 
:e  as  a  distinct  sovereignty,  and  withdraws  the  whole  sub- 
m  the  decision  of  the  federal  government?    And  yet  Greet 
could  not  be  permitted  to  entertain  any  negotiations  with 
e  of  New  York,  though  a  sovereign  state. 
for  the  federal  government  and  not  for  the  state  of  New 
:  her  courts  of  justice,  to  determine  whether  England  is  at 
war  with  this  cauntry,  or  could  "  impart  any  protection  to  her  sub- 
jects conijerncdin  the  destruction  of  the  Caroliae." 

We  take  the  liberty  to  suggest,  for  the  consideration  of  the 
learned  judge,  the  doctrine  of  lord  Ellenborou^,  15  East's  Bep. 
81,  adopted  by  him  in  another  part  of  his  opinion.  "  I  agree," 
said  his  lordship,  "  with  the  master  of  the  rolls,  in  the  case  of  the 
Pelican,  that  it  belongs  to  the  government  of  the  country  to  detei^ 
mine  in  what  relation  of  peace  or  war  any  other  country  stands 
towards  it ;  and  that  it  would  be  unsafe  for  courts  of  justice  to 
take  upon  them  without  that  authority,  to  decide  upon  those  rela- 
tions. But  when  the  crown  has  decided  upon  the  relations  of 
peace  or  war  in  which  another  country  stands  to  this,  there  is  an 
end  of  the  question."  If  the  states  of  this  union  have  paned  with 
any  branch  of  their  sovereignty,  it  is  that  with  which  they  have 
so  fully  invested  the  federal  government  in  the  conduct  of  foreign 
relations.  It  belongs  to  the  federal  government  to  determine  in 
what  relations  of  peace  or  war  any  other  country  stands  towards 
it,  and  it  would  be  unsafe  for  the  courts  of  justice  of  the  several 
stales  to  take  upon  them,  without  that  authority,  to  decide  upon 
those  relations.  We  presume  it  would  not  be  contended,  that  if 
the  United  States  should  by  a  solemn  treaty  recognise  the  right 
which  Great  Britain  claimed  to  make  the  incursion,  or  if  ibey 
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Bhould  engBga  to  deliver  up  McLeod,  or  to  do  any  other  lawful 
act  ia  the  premiBes,  that  the  state  of  New  York  and  her  courH  of 
law  were  not  bound  as  by  a  law  of  the  land  ;  but  the  adaBn  of  the ' 
executive  of  the  United  States  is  not  conclusive  merely.th  the 
treaty-making  powers  of  the  general  govern  meat.    Tberlghtaof 
sovereign  states  and  their  relations  with  each  other  do  not  depend 
upon  written  treaties  alone.     The  executive  of  the  Uni' 
bound  not  only  to  execute  treaties  with  foreign  powers, 
Ibose  duties  which  grow  out  of  common  right.     Those 
not  created  by  a  compact,  which,  under  the  peculiar 
of  the  United  States,  required  the  concurrent  action  ol 
tive  and  one  branch  of  the  legislature. 

The  executive  is  bound  to  decide  upon  the  extent  of 
and  to  fulfil  them  In  the  same  manner  as  those  which 
treaties.  Id  the  case  of  tbe  Caroline,  Great  Britaio  triai 
rights  as  a  power  carrying  on  war  with  individual  ootla' 
others,  ebe  claimed  the  right  of  following  her  assailanta 
frontier  of  the  United  States.  She  rests  her  plea  upon 
of  necessity,  and  cites  from  the  American  code  of  dip] 
stringent  authority,  the  case  where  general  Jackson  violated  the 
Spanish  territories,  Bs  one  that  was  fully  sustained  and  justified  by 
the  United  States. 

Now,  whether  our  goveniment  were  wise  in  consenting  to  nego. 
tiate  with  Great  Britain  at  all,  afler  the  aggression,  ia  quite  imma- 
lerial  to  the  present  point.  Having  entered  into  Degotiaiions,  all 
hostile  proceedings  on  the  part  of  the  state  of  New  York  are  pre- 
cluded. The  executive  may  decide,  and  it  is  his  duty  to  decide, 
upon  the  claims  of  right  made  by  Great  Britain,  and  his  decision  is 
final,  and  a  recognition  of  the  existing  law  of  the  land,  which  is  as 
binding  upon  courts  and  upon  the  several  states  as  a  treaty  could 
be.  h  is  binding,  not  simply  because  it  is  a  construction  of  law, 
but  because  it  imparls  a  right  to  the  foreign  power.  If,  therefore, 
when  Mr.  Fox  made  a  demand  on  the  United  States  for  the  dis- 
charge of  McLeod,  the  president  had  reviewed  the  whole  case  of 
the  burning  of  the  Caroline,  and  decided  that  the  incursion  was 
lawful  for  reaaooa  oS  necessity,  that  decision  would  have  been  con- 
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xtusive  on  this  nation.  A  oonaequence  of  Ihu  deeiaion  must  ban 
JieAi  the  discharge  of  McLeod.  If  instructions  bad  been  aent  to 
the  'Ampricao  minister  in  London  to  withdraw  the  demand  for  re- 
dress,~»ad  to  concede  the  justice  of  the  enterpnse,  we  presume  thai 
M4Le«l  would  at  once  have  been  liberated  by  the  authorities  o[ 
New  York.  If  our  conclusion  is  just  on  this  subject,  aod  if  it  wai 
competent  to  the  executive  of  the  United  States  to  decide  the  whole 
que^on  as  one  of  admitted  right,  a  fortiori,  the  ezecutire 
might  decide,  and  his  decision  would  be  an  imperative  constructtao 
of  law,  that  McLeod  was  not  personally  responsible  for  executing 
the  commanda  of  his  sovereign. 

But  the  views  of  Mr.  Justice  Cowen  are  entirely  different.  We 
trust  they  are  peculiar  to  himself,  and  they  are  certainly  gratuitous, 
for  the  exigencies  of  the  case  did  not  demand  an  expresutm  (^ 
them.  H*  does  not  admit,  that  if  a  government  negotiates  reqiect- 
ing  any  innsaction,  and  "  is  led  "  to  the  approval  of  it,  that  the 
nation,  thus  giving  its  sanction  to  the  act,  is  precluded  from  treating 
the  transaction  as  a  crime. 

"  Upon  the  principle  contended  for,"  says  the  learned  judge 
"  every  accusation  which  has  been  drawn  in  question  by  the  execu- 
tive power  of  two  nations,  can  be  adjusted  by  negotiation  or  war 
only.  The  individual  accused  must  go  free,  no  matter  to  what  ex- 
tent his  case  imiy  have  been  misapprehended  by  either  power.  No 
matler  how  crimmal  he  may  have  been,  if  his  country,  though  act- 
ing  on  false  representations  of  the  case,  may  have  been  led  to  ap- 
prove of  the  iransacUon,  and  negotiate  concerning  it,  the  demands 
of  criminal  justice  are  at  an  end."  "  Under  circumstances,  the 
executive  power  might,  in  the  exercise  of  its  discretion,  be  bound 
to  disregard  a  venial  offence  as  no  breach  of  trea^,  which  the  judi- 
ciary would  be  obliged  to  punish  as  a  breach  of  international  law." 

He  expresses  the  opinion,  also,  that  the  executive  of  the  United 
States  had  no  power  to  inquire  whether  McLeod  had  personally  vio- 
lated the  crlmmal  laws  of  the  state  of  New  York,  that  it  had  cha^ 
of  the  question  in  its  national  aspects  only,  and  that  diplomatic 
considerations  may  be  entirety  wide,  either  of  the  fact  or  of  the 
law,  as  it  stands  between  the  state  and  the  accused. 
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The  ar^ment  of  the  learned  judge  is  founded  upon  the  conplei 
view,  taken  by  him,  of  the  relations  of  the  state  and  general  govern- 
ments to  each  other.  He  seems  to  view  the  state  govemi^cnt'as  a 
third  party  in  those  foreign  relations  of  which  he  treats,  ^ut  the 
two  jurisdictions  can  properly  be  riewed  only  as  identical  "Vhe 
general  government,  so  far  as  its  jurisdiction  is  called  into  action, 
supersedes  entirely,  and  controls  the  state  government,  U  also 
represenH  the  slate  and  acta  on  its  behalf.  Now  it  is  a  mistaken 
idea,  that  the  government,  in  its  diplomatic  functions,  can  be  distin- 
guished from  the  government  in  its  municipal  functions,  or  in  its 
administration  of  criminal  law.  Viewing  then  the  state  and  the 
federal  government  as  one,  any  compact,  any  concession  or  arrange- 
ment which  it  may  make  with  a  foreign  power,  respecting  a  trans- 
action which  is  prima  facie  of  a  criminal  nature,  b  entirely  con- 
clusive respecting  the  character  of  that  transaction.  If  the  state 
agrees,  or  is  "led  to  admit"  that  the  transaction  is  l^ful  in  re- 
spect to  diplomatic  considerations,  the  state  being  a  party  to  all 
criminal  prosecutions  is  estopped  to  treat  the  transaction  as  unlaw- 
ful. If  the  state  agrees  to  regard  the  offence  as  no  crime  on  the 
part  of  the  foreign  power  which  is  the  principal,  shall  it  constitute 
a  crime  on  the  part  of  the  subject  who  is  the  agent? 

If  the  admission  on  the  part  of  the  injured  nation,  that  an  aggres- 
sion is  lawful,  is  not  attended  as  a  consequence  by  tba  indemnity 
of  the  individuals  concerned,  because  the  crime  against  the  state 
remains,  then  a  treaty  which  declared  that  the  agression  was  the 
exercise  of*  a  lawful  belligerent  right,  and  provided  expressly  for 
the  immunity  of  the  armed  force  by  which  it  was  efiecled,  might, 
for  the  same  reason,  be  treated  as  a  nullity  by  a  court  whose  duty 
it  is  to  give  full  effect  to  the  treaty  as  the  law  of  the  land.  The 
whole  doctrine  is  monstrous  and  full  of  absurdities. 

The  very  reverse  of  the  rule  acted  upon  by  the  supreme  court 
of  New  York  is  the  true  rule  on  this  subject.  The  jury  and  the 
court  are  only  competent  to  try  the  naked  question,  whether  those 
fhcls  existed  which  constituted  in  point  of  law  the  crime  alleged 
in  the  indictment.  They  are  not  competent  to  decide  upon  ques- 
tions of  diplomacy  pending  between  the  government  of  the  United 
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States  and  a  foreign  power,  because  their  decision  eanoot  be  a 
rule  <)r  actios  for  the  two  govemmeDts.  And  it  is  quite  poBBible 
that  the,discuBsion  might  end  in  r  result  entirely  different  from 
the  deqr^D  of  the  court.  The  &cts  of  the  case  as  presented  by 
th«  foi^ign  power  canaot  be  known.  The  case  may  be  doubtful 
in  principle,  and  the  degree  of  necessity  urged  on  behalf  of  tbe 
belligefent  may  be  bo  uncertain  as  to  be  incapable  of  settleroeot 
bmt  by  treaty.  Then  tbe  treaty,  with  all  its  conventional  rules 
and  principles,  would  be  the  rule  of  decision  for  the  court,  and 
not  any  preconcerted  doctrioes  or  notions  of  international  law. 
It  is  a  rule  too  that  courts  are  not  to  question  the  principles  estate 
tished,  as  existing  in  the  relations  of  their  own  goremmeDt  with 
foreign  powers. 

It  would  be  impossible,  therefore,  for  the  court  to  weigh  any 
of  those  diplomatic  considerations  which  might  serve  to  show  tbs 
guilt  or  inqocence  of  McLeod. 

We,  however,  entertain  the  opinion  that  as  the  question  is  no 
longer  pending  in  discussion,  but  the  right  of  Mclieod  to  a  dis- 
chai^  has  been  established  by  the  decisimi  of  the  executive  of 
the  United  States,  a  jury  would  be  justified  in  a  verdict  of  acquittal. 

We  do  not  differ  from  the  learned  judge,  whose  opinion  we 
have  considered,  in  the  conclusion  at  which  he  arrived,  on  tbe 
imperfect  diecloaures  upon  an  ex  parte  application.  Our  objec- 
tions are  to  that  strain  of  reasoning  in  which  he  passes  beyond 
tbe  exigencies  of  the  case,  and  decides,  in  effect,  upon  the 
duties  of  the  executive. 

We  now  come  to  the  real,  practical  difficulty  in  the  case  of 
McLeod.  The  executive  of  the  United  States  has  responded  with 
great  deantess  to  the  demand  of  the  British  government  that  ha 
ought  to  be  discharged.  The  governor  of  the  state  has  refused, 
however,  to  perform  that  duty,  and  unless  the  case  can  be 
removed,  in  some  of  its  stages,  into  the  tribunals  of  the  federal 
government,  so  that  a  nal/e  prosequi  can  be  entered  by  the  requisi- 
tion of  the  president,  an  insuperable  bar  appears  to  be  interposed 
to  the  execution  of  our  obligations  to  the  govemmeot  of  Great 
Britain. 
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We  are  disposed  to  Bualain  the  doctrine  of  the  aovereigoty  of- 
ibe  states,  so  far  as  m»j  be  consUtent  with  the  constitution  of  the 
United  States,  but  as  all  foreign  relation!  are  entrusted  to  the 
general  goremmenl,  any  attempt  on  the  part  of  the  executive  of 
the  states,  to  interfere  with  or  enabarrass  those  relations,  b  a  gross 
violation  of  duty  as  well  to  the  people  of  the  states  as  to  the 
federal  goremment.  *■ 

The  acts  of  the  gorenior  of  the  slate  of  New  York  cannot 
be  properly  regarded  as  emanating  from  the  stale  sovereignty. 
He  has  sworn  to  maintain  the  constitution  of  the  United  States  aa 
welt  as  of  the  state,  and  bis  imperative  duty  was  to  yield  to  the 
action  of  the  federal  government,  within  its  appropriate  functions. 

The  United  States  find  themselves  withheld  from  the  fulfilment 
of  their  duties  to  a  foreign  power,  by  the  refusal  or  neglect  of  a 
Slate  functionary  to  perform  his  constitutional  duties,  and  the 
question  arises,  whether  the  government  has  fully  executed  its 
obligations  to  that  power,  in  using  every  means  within  its 
procure  the  discharge  of  her  subject,  and  we  entertain  tl 
that  those  obligations  are  fulfilled. 

There  are  many  supposable  cases,  where  it  would  be 
ble  for  an  independent  and  sovereign  stale,  because  of 
difficulties,  to  protect  the  subjects  of  a  foreign  dominion,  insur- 
rection, rebetlioD,  ibe  occuptAioo  of  a  province  by  a  rival  claimant 
of  the  throne,  as  happened  in  England  during  the  wars  of  the 
houses  of  York  and  Lancaster,  may  render  actual  protection  im- 
possible, and  yet  there  may  be  no  refusal  of  justice  which  would 
render  a  resort  to  war  inevitable. 

Whilst  our  diplomatic  relations  with  Great  Britain  are  conducted 
by  that  statesman,  whose  duly  it  has  been  to  encounter  the  diffi- 
culties which  attend  this  subject,  we  do  not  apprehend  that  the 
reputation  of  the  country  can  be  tarnished,  or  her  justice  brought 
in  question. 

He  might,  if  he  could  have  stooped  to  that  low  ambition,  have 
won  the  plaudits  of  the  unthinking  by  a  difierent  and  lea  mag- 
nanimous line  of  diplomacy.  But  he  saw  the  truth  with  clearness, 
and  his  nature  was  too  noble  to  deny  or  conceal  it.    Alii  mvkUn' 
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^nUjvdieio  fentntur,  quague  tnajori  parti  puleJurrima  vidaUur, 
ea  monine  aoopUml :  nonnuUi  tameUf  nee  /elieiUUe  qvadamf  mm 
fiontlaie.ndtwo,  rtcttm  $eaiti  aunt  viam.  s.  F.  n. 

jt.  —  Argument  of  Robert  J.  Walker,  Eaq.,  before  the  Supreme 
Court  bf  the  United  State*,  on  the  Minietippi  Slave  Queetion, 
at  Jmtuarji  Term,  1841,  involving  the  Power  of  Congreet  and 
of  the  itate*  to  prohibit  the  interstate  SlateTy-ade.  Fhiladelpbia : 
John  C.  Clark,  1841. 

Tbe  ooly  real  question,  preaeated  by  the  case  abore  alluded  to, 
was,  whether  a  clause  ia  the  constitution  of  the  state  of  Mississippi, 
declaring  that  the  introduction  of  slaves  therein  as  merchandise 
shcoild  be  prohibited  after  a  specified  lime,  was  operative  by  itself 
and  without  any  legislative  act ;  and,  this  question,  we  think,  was 
rightly  ^ecided  in  the  negative.  Another  question  was  also  raised, 
namely,  whether  a  law  of  the  stale,  carrying  out  the  constiiutitHial 
provifflon,  was  void  or  not,  as  interfering  with  the  powers  of  congress 
to  regulate  commerce.  On  this  question,  Jusiices  Slory,  Thompson, 
Wayne,  and  M'Kinley,  expressed  their  opinion  in  the  negative,  and 
Baldwin  in  the  afGrmalive.  Mr.  Walker's  argument  in  the  affirm- 
ative of  the  6r3t  question  and  the  negative  of  the  other,  though 
exceedingly  full  and  able,  does  not  satisfy  us  that  the  decision  was 
wrong. 

3.  —  A  Catalogue  of  the  Law  Library  of  Harvard  Thiversity  in 
Cambridge,  Mataachusetta.  Second  edition.  Cambridge :  Fol- 
som.  Wells,  and  Thurston.    1841. 

The  first  edition  of  this  catalogue  was  prepared  and  published 
in  1834,  by  our  late  co>editor,  Mr.  Sumner,  then  librarian  of  the 
law  library  attached  to  Harvard  Univctsity.  The  second,  which 
has  been  made  necessary  by  the  very  great  additions  to  the  libra- 
ry since  received,  appears  under  the  auspices  of  Mr.  Woodward, 
tbe  present  librarian.  These  additions,  consisting  in  part  of  diHia- 
tions,and  In  part  of  purchases,  have  doubled  the  number  of  vol- 
umes contained  in  tbe  first  catalogue  :  thus  aSbrdmg  gratifying 
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evidence  of  the  iaterestwitb  which  the  institution  is  regaB^ed,- as 
well  as  of  the  proaperous  condition  of  its  finances. 

Having  run  over  the  titles  of  the  works  in  this  catalogue,  with 
considerable  attention,  we  are  prepared  to  admit,  that  the  law 
library  of  Harvard  University  is  one  of  very  great  value-;  that  in 
sonM  few  branches,  it  is  far  from  incomplete ;  and  that  in  the  de- 
partments of  English  and  American  law,  it  may  be  regarded  aa 
Dearly  if  not  quite  perfect ;  but  we  are  wholly  nnable  to  agree 
with  the  librarian  in  bia  (aa  it  seems  to  us)  most  extravagant  esti- 
mate of  its  value  and  completeneae,  in  any  other  branches  than 
those  of  English  and  American  law.  Some  of  this  gentleman's 
assertions  are  so  extraordinary,  that  we  cannot  refrain  from  no- 
ticing them. 

"  This  library,"  aaya  Mr.  Woodward,  ts  now  "  among  the  first 
in  this  country,  orperkapi  in  any  ctnmlry,  as  a  collectiod  of  gen- 
eral and  municipal  jurisprudence."  This  may  be  true,  sA  far  as 
law  libraries  in  the  United  Slates  are  concerned  ;  but  if  Mr.  Wood- 
ward imagines,  that  the  law  library  of  Cambridge  stands  among 
the  first  (even  with  a  perhaps)  "  in  any  country,"  in  the  depart- 
ments of  general  and  municipal  jurisprudence,  we  cannot  help 
thinking,  that  by  its  proximity  to  himself,  his  field  of  vision  has 
been  sadly  obscured  if  not  altogether  covered  up.  We  shall  not 
undertake  to  enumerate  the  law  libraries  of  Europe,  which  are 
richer  than  that  of  Cambridge  in  works  of  general  jurisprudence. 
If  it  were  necessary  to  do  so,  in  order  to  demonstrate  the  extrava- 
gance of  Mr.  Woodward's  remark,  we  should  begin  with  the  Ad- 
vocate's Library  in  Edinburgh,  which  contains  eighty  thousand 
volumes,  of  which  ten  thousand  are  works  of  a  strictly  juridical 
character.  This  library  we  ahould  call  "  among  the  fint  in  any 
GODutry,"  and,j]nless  we  judge  by  something  besides  numbers, 
the  law  library  at  Cambridge,  with  its  two  or  three  thousand  vol- 
umes of  works  on  general  jurisprudence,  can  scarcely  he  put  into 
the  same  class. 

Another  statement  of  Mr.  Woodward's  is,  that  the  additions 
since  1834  "nearly  complete  the  collection  of  European  law, 
both  British  and  continental,  from  the  earliest  times  down  to  the 
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eigfateonth  «eiituT7."  From  the  &ct,  that  very  many  of  the  coo- 
;lne«tAl  works,  mentioDOd  in  the  caialt^e,  beliHig  to  Ibe  eighteeatb 
jpd  iHBeteeatli  csnturies,  we  ouppOH  that  the  expresaion  **  down 
to' tl)ia  eighteenth  cantuiy,"  w  iolended  to  include  that  century. 
Whe])ier  so  intended  or  not,  however,  the  assertion  is  evidently 
di<;tated  more  by  a  zeal  for  the  glory  of  the  Uw  library  of  Har- 
vard Dniversity,  than  by  a  knowledge  of  legal  biblic^rapby.  What 
the  nunber  of  those  works,  wluch  are  supposed  to  nearly  complete 
the  collection  of  European  contioental  law,  may  be,  we  are  not 
informed;  but  if  all  the  works  in  the  library  were  of  this  de- 
scription, they  would  not  altogether  amount  to  more  than  one  third 
of  the  works  on  junsprudence,  which  have  been  published  in  Qei> 
many  alone,  since  the  middle  of  the  last  century.  We  have  be- 
fore us,  at  this  moment,  a  catalogue  of  works  on  jurisprudence 
printed  in  Ger^iany  between  1750  and  1839,  which  makes  a  very 
closely -priutad  octavo  volume  of  &34  pages.  Allowing  the  Cam- 
bridge catalogue  to  contain  as  many  works  to  a  page  as  the  Ger- 
'man  one,  and  this  is  considerably  to  the  advantage  of  the  former, 
the  German  fvili  be  found  to  hare  in  it  three  and  a  half  times  as 
many  titles  as  the  other;  and,  supposing  one  half  of  them  to  have 
been  published  in  the  eighteenth  century,  the  number  of  such  will 
greatly  exceed  the  whale  number  of  books  in  the  law  library  at 
Cambridge.  But,  during  all  this  time,  other  countries  have  not 
been  idle ;  France,  Italy,  Holland,  Belgium,  have  also  published 
juridical  wprks  within  the  same  period ;  and,  taking  all  these  to- 
gether, how  is  it  possible  to  suppose,  that  the  few  hundred  vol- 
umes of  European  continental  law,  to  be  found  in  the  Uw  library 
of  Harvard  University,  "  nearly  complete  the  collection  from  the 
earliest  times  down  to  the  eighteenth  century  "? 

The  next  aasertion  of  Mr.  Woodward's,  that  strikes  us  (at  least 
by  implication)  as  somewhat  extraordinary,  is,  that  '*  the  collection 
of  the  codes  of  continental  Europe  [in  the  Cambridge  law  library] 
is  probably  more  ample  than  that  of  any  other  [library]  in  this 
country."  The  fact  may  be  so.  Noother  library  in  this  country, 
perhaps,  contains  a  greater  number.  But  the  language  seems  to 
imply,  that  the  library  is  peculiarly  rich  in  this  department, 
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whereas,  in  truth,  it  ia  eingularly  deficient,  unless,  by  "  modern 
codes  of  coottDental  Europe,"  is  meont  the  laws  of  modern  Buto- 
pean  stales.  Id  three  of  the  stales  of  modem  conlinenlal  Durop^ 
-certainly,  the  laws  have  been  codified  in  general  codesi  natne^, 
FraD(»,  Austria,  and  Prussia;  some  slates  havecommercralvodes, 
as  Spain  and  Holland  ;  others  have  codes  of  procedure  ;*and  seve- 
ntl  have  criminal  codes.  Of  all  these,  besides  the  French  trans- 
Isiions  of  codes  in  Mr.  Foucher's  collectloD,  wc  find  several  of 
the  French  codes,  the  commercial  code  of  Spain  {also  in  Mr. 
Foucher's  collection),  the  first  part  of  the  code  of  the  two  Sicilies, 
the  second  and  fourth  parts  of  the  same  (in  Mr.  Foucher's  collec- 
tion). Of  the  Prussian  code,  we  find  the  original  project  of  Fred- 
eric the  great  (code  Frederic),  but  not  the  existing  Lmtdrecht;  of 
the  Austrian  codes,  we  find  the  translation  of  the  penal  code  in 
Poucher,  but  not  the  civil  code,  which  is  in  iho.  third  (missing) 
volume  of  that  collection  ;  while,  of  the  great  number  of  criminal 
codes  and  plans  of  codes,  adopted  or  considered  by  individual 
continental  powers,  within  the  last  fifty  years,  we  find  nothing 
except  a  commentary  on  the  criminal  laws  of  Bavaria.  If  there 
are  any  others,  they  have  escaped  our  notice,  in  a  pretty  careful 
examination. 

The  last  staleraent  of  Mr.  Woodward's,  that  we  shall  notice,  is 
the  most  extraordinary  of  all.  He  says,  that  "  importations  of 
the  most  valuable  of  the  latest  British  and  Continental  law  books 
and  legal  reviews  are  regularly  made."  We  have  noLeiiamined 
the  catalogue,  in  reference  to  the  British  law  books  aiiti  reviews, 
which  are  imported  as'the  most  valuable  ;  but  as  we  find  little  or 
nothing,  answering  to  the  latest  continental  law  books  and  roviews, 
we  conclude  either  that  Mr.  Woodward  is  ignorant  of  the  great 
numbers  of  both  descriptions  of  works,  which  are  continually  pub- 
lished in  France  and  Germany,  (to  say  nothing  of  other  coun- 
tries,) or  that  he,  or  whoever  superintends  the  importations  for 
the  library,  does  not  consider  them  of  any  value.  It  may  be,  that 
these  works  are,  or  would  be,  of  no  value  to  the  law  library  at 
Cambridge ;  though  it  would  be  strange,  if,  out  of  so  large  a  num- 
ber, there  should  not  be  some  worthy  of  a  place  there.     We  have 
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before  ub,  a  catalogue  of  the  works  published  in  Germaay,  in  the 
last  halT  of  the  year  1840,  and  for  sale  by  a  single  bouse  in 
Hamburg,  in  which  the  head  of  jurispntdeTtce  contains  elghiy- 
t|fo  litlel  of  new  publications ;  and  this  number  is  not  abore  the 
average."  A  sioiilar  activity  prevails  in  France.  We  could  men- 
tion the  titles  of  some  of  the  "  most  valuable  "  of  ibeae  continental 
law  books.'tf  it  were  desirable  to  go  into  the  matter  at  length,  and 
we  cannot  refrain  from  indicating  one.  Mr.  von  Savigny,  of  Ber- 
lin, one  of  the  most  learned  and  able  as  well  as  celebrated  of 
modem  jurists,  is  now  publishing  bia  great  work  on  the  Roman 
law  (System  des  heutigen  RdmUehen  Rechts)  in  which  are  embo- 
died all  the  results  of  the  critical  studies  and  discoveries  of  modem 
times  in  that  department.  This  work  is  also  published  simulta- 
neously in  a  French  translation  at  Paris.  Here  is  a  work,  which, 
we  venture  to  say,  is  received  with  as  much  empretsemeBt  through- 
out continental  Europe,  as  41  new  work  by  Story  or  Kent  would 
be  in  this  country,  but  we  do  not  find  it  in  Mr,  Woodward's  cata- 
logue among  the  "  most  valuable"  of  the  continental  law  books. 
Nearly  all  the  latest  modern  works  of  continental  jurisprudence, 
which  we  find  indicated  in  this  catalogue,  are  written,  we  believe,  in 
the  French  language.  Are  there  no  "valuable"  works  of  jurispru- 
dence written  in  German  f  Mr,  Woodward's  idea  of  the  "  most 
valuable  "  continental  *'  legal  reviews,"  is  equally  narrow.  Under 
the  head  of  Legal  Reviews,  Joumala,  ^c,  he  gives  the  titles  oi 
two  conlinental  works,  having  the  form  of  periodicals,  both  of 
which  are  in  French,  and  both,  as  appears  by  their  titles  in  the 
catalogue,  long  since  brought  to  a  close ;  so  that  it  seems  the 
term  "  most  valuable,"  in  reference  to  "  legal  reviews,"  means 
precisely  nothing.  In  Paris  alone,  at  this  moment,  if  we  are  not 
greatly  mistaken,  there  are  two  daily  law  journals,  and  not  less 
than  twenty  which  are  published  monthly.  In  Germany,  the 
number  is  undoubtedly  much  greater,  while  Holland  and  Italy 
have,  at  least,  one  each,  if  not  more.  We,  ourselves,  receive  re- 
gularly three  German  and  two  French  law  journals,  which  we 
should  characterize  as  among  the  *'  most  valuable"  of  the  conti- 
nental legal  reviews,  but  we  do  not  perceive  the  titles  of  any  cJ 
them  in  thb  catalogue. 
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We  have  felt  h  onr  duty  thus  briefly  to  sllude  to  the  extiaordi- 
nary  statementa  contaiDed  in  Mr.  Woodward's  advertise metit„each 
of  which  might  well  fumiah  matter  for  a  long  article ;  and,  ul 
coDcluMon,  we  have  only  to  say,  that  we  know  not  which^most  U 
admire,  the  singular  presumption  of  that  gentleman  ia'  puturfg 
forth  such  absurdities,  or  the  unaccountable  negligence  oF  the^aw 
faculty,  by  whose  direction  the  catalogue  was  prepared,  in  allow 
ing  ihem  to  appear. 

The  publication  of  this  catalogue  enables  us  to  judge,  in  some 
son,  of  those  means  of  obtaining  a  law  education,  ia  the  law 
■cbool  at  Cambridge,  which  are  independent  of  the  personal  labors 
of  the  distinguished  professors  of  that  institution.  In  the  depart- 
ments of  English  and  American  law,  little  perhaps  is  wanting ; 
but,  in  some  departments  of  general  jurisprudence,  much  b  to  be 
desired.  In  the  department  of  Roman  law,  for  example,  we  find 
none  of  the  modem  works,  with  the  exception  of  tbe  -unfinished 
English  translation  of  Savigny's  history,  by  Cathcart,  and  a 
French  translation  of  the  same  work,  and  the  newly  discovered 
fragments  of  Gaius  ;  and,  yet,  in  no  department  of  jurisprudence, 
has  the  present  century  produced  raore  or  more  valuable  works. 
We  venture  to  say,  that,  with  the  exception  of  the  corpta  juris  it- 
self, there  is  hardly  a  singlebooklnthe  law  library  of  Harvard  CoU 
lege,  which  a  modern  professor  of  Roman  law  would  think  of 
putting  into  tbe  hands  of  his  pupils.  We  desire  not  to  be  misun> 
derstood.  The  works  on  Roman  law,  in  this  library,  are  undoubt 
ediy  valuable,  and  well  deserve  a  place  there ;  and  ibe  same  may 
be  said,  and  for  much  the  same  reason,  of  Brocton,  Glanvil,  and 
the  year  books ;  but  the  former  are  as  little  suited  to  the  modern 
student  of  the  Roman  taw,  as  are  the  latter  to  the  student  of  tbe 
common  law.  In  reference  to  the  propriety,  not  to  say  necessity, 
of  an  acquaintance  with  modem  works  on  the  Roman  law,  in  pre- 
ference to  the  ancient,  a  point  of  legal  criticism  occurs  to  us, 
which,  as  it  is  both  curious  in  itself,  and  will  also  serve  as  an  il- 
lustration, we  shall  take  tiits  occasion  to  mention.  At  the  time  Po- 
tbier  published  his  treatises  on  French  law,  the  received  doctrine 
of  the  commentators  on  the  Roman  law  recoguised  three  degrees 
of  fault  or  neglect,  and  three  corresponding  degrees  of  diligence,  in 
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eoatnets  comiDg  under  the  denombuLtiOQ  of  what  we  call  bulmeott; 
and  Pothier,  accordingly,  composed  all  his  treatiaea  on  cootracis,  m 
Moromiit/ with  this  received  doctrine.  Hiaworksrell  into  the  hands 
of  air  .Wlliaro  Jooes,  who  borrowed  from  him  the  dootrine  of  the 
three  degrees,  and  iDserted  it  in  his  Essajr  on  Bailments,  with  not 
a  liKle  i^tiade,  as  the  result  of  profound  and  original  investigation, 
and  atf  intimately  founded  in  the  nature  of  thiegs.  From  sir  WiU 
lism  Jones,  the  doctrine  of  the  three  degrees  has  come  down  to 
our  times,  in  the  regular  atreain  of  English  elementary  books 
and  judicial  decisions,  without  being  controverted  or  questitmed, 
so  far  as  ve  know,  by  any  body ;  and  is  now  aa  well  settled  (the- 
oretically, at  least,)  as  any  doctrine  of  the  English  common  law. 
On  the  continent  of  Europe,  however,  since  Pothier's  time,  thia 
aame  doctrine  baa  been  examined  by  the  light  of  a  more  profound 
and  philo^phical  criticism,  than  then  existed,  and  has  for  many 
years  been  wholly  abandoned,  as  a  doctrine  of  the  Roman  law  ; 
so  that  no  rqpqiectable  professor  would  probably  be  found  at  the 
present  day  to  teach  it  as  such.  What  information  on  thia  subject, 
can  the  student  of  Roman  law  obtain  from  the  law  library  of  Har- 
vard College  ?  In  modem  works  on  the  Roman  law,  the  library 
of  the  Boston  Atheneum  is  infinitely  richer,  though  that,  we  be- 
lieve, has  received  no  accessions  in  this  department,  within  the 
last  Uneen  years.  In  criminal  law,  and  prison  discipline,  the 
works  on  which,  produced  in  continental  Europe  within  the  pre- 
sent century,  would,  of  themselves,  constitute  a  large  collection, 
this  libmry  is  almost  entirely  deficient ;  and,  of  modem  wcffks  of 
public  law,  and  the  philosophy  of  law,  we  find  few  or  no  traces.  Of 
all  the  countries  of  Europe,  or,  indeed  of  the  world,  Germany  now 
produces  the  greatest  number  of  works  on  jurisprudence  and  its 
kindred  topics,  which  are  almost  all  of  them  written  in  German  ; 
and,  yet,  astonishing  as  it  may  seem,  the  law  library  of  Harvard 
University, — among  the  first,  "  perhaps  in  any  country  as  a  col- 
lection of  general  and  municipal  jurisprudence,"  —  containing  "  a 
nearly  complete  collection  "  of  European  continental  law,  "  from 
(he  earliest  times  down  to  the  eighteenth  century,"  —  and  fur- 
nished with  the  "  most  valuable"  among  the  latest  " c<»itinental 
law  booka  and  legal  reviews,"— aa  Mr.  Woodward  would  have 
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ua  believe,  —  does  not,  bo  far  u  we  have  been  able  lo  discover 
from  the  catalogs  before  ua,  conlain  a  single  work  in  the  German 
language  I  .  *  -, 

In  what  we  have  said,  it  haa  been  far,  very  far,  from  our  intu- 
tion,  to  undervalue  the  law  library  of  Harvard  Univera!fy,  gnto 
find  any  fault  with  the  distinguished  gentlemen,  who  heVe  charge 
of  the  school  with  which  it  is  connected,  for  the  deMenaies  we 
hare  pointed  ouL  We  desire  to  bear  our  testimony  to  its  great 
excellence  ;  and,  while  doing  so,  to  suggest  beforehand  to  the  edi- 
tor of  the  next  catalogue,  that  it  is  quite  too  valuable  to  need  any 
ondeserved  or  vainglorious  commendation.  ~  ^ 

4.  —  Reports  of  .Cases  argued  and  determined  in  the  Supreme 
Conn  of  Ohio  in  Bank.     By  P.  B.  Wilcox,  Attorney  at  Law. 
Volume  I.    Columbus  :   Wright  and  Legg,  1841. 
The  volume  before  us  appears  to  be  the  commencement  of  a 
new  series  ef  the  reports  of  the  supreme  court  of  Ohio,  reported 
upon  a  new  plan,  and  by  a  new  reporter,     All  we  are  Told  of  the 
matter,  however,  is  contained  in  the  following  pithy  memomndum, 
which  we  admire  for  its  brevi^, — a  rare  quality  indeed  in  books 
of  reporU : 

"In  these  reports,  the  statement  of  facts  and  the  opinion  are  drawn 
up  for  ihe  pre*!  b;  the  judge  who  gives  the  decision  of  the  court.  The 
csMi  are  argaed  on  paper.  The  arguments  are  either  printed  entire, — 
abstracted  by  ike  reporter,  —  or  omitted, — as  directed  by  the  conrt  Judge 
Hitchcock,  in  his  cases,  makes  his  own  abstract  of  the  argnments." 

We  are  inclined  to  think  well  of  this  mode  of  reporting  from  the 
specimen  here  presented.  It  leaves  the  reporter  but  little  more  to 
do,  than  to  act  as  an  editor,  in  superintending  the  press,  and  to  make 
the  introductory  abstracts  and  index  ;  —  all  which  seems  well  done 
by  Mr.  Wilcox.  Besides  performing  the  ordinary  duties  of  a  re- 
potter,  Mr.  Wilcox  has  inserted  several  learned  and  valuable  notes. 
We  nbticed  one  case,  in  which  the  introductory  note  stated  only 
one  of  the  two  points  argued  and  decided  in  the  case,  namely, 
Motrin  V.  Can.  Im.  Co.,  p.  323.  In  this  case,  two  points  were 
made,  relating  to  the  proof  of  an  insurable  interest  in  the  plaintiff, 
and  the  competency  of  the  pilot  of  a  steamboat  as  a  witness.  The 
latter  only  is  slated. 
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INTELLIGENCE  AND  MISCELLANY. 


HilKard'i  Law  of  Salet.  la  a  short  notice  of  thia  work,  in  our 
last  nulnbd^,  we  took  occaaion  to  allude  to  ita  title  of  TraUiae,  aa 
implying  an  aasumptioD  of  character  for  it,  to  which  it  waa  not 
eniiiled.  Our  criticism,  as  we  are  informed,  has  been  so  far  mis- 
conceived by  the  author,  as  to  be  supposed  to  intend  a  censure  of 
him,  for  giving  his  work  a  higher  tilte  than  it  deserved ;  and  as 
equivalent  to  saying,  that  because  we  did  not  think  the  work  a 
treatise,  therefore,  we  considered  it  to  be  wholly  destitute  of  merit. 
As  we  would  not  willingly  be  the  means  of  doing  injuslice  by  our 
criticisms,  least  of  all,  to  a  deserving  and  industrious  fellow  laborer 
in  the  literature  of  the  law,  we  beg  to  assure  Mr.  Hilliard,  that 
we  had  no  iolention  whatever  to  disparage  his  Imib  of  Salet, 
which  we  regard  as  a  very  valuable  and  useful  compilation  ;  and 
we  certainly  did  not  mean  to  charge  him  with  selecling  the  title 
of  Tretaise,  for  the  purpose  of  giving  his  work  the  appearajice  of 
something  higher  than  a  compilation  or  digest. 

.  American  TriaU.  We  take  great  pleasure  in  announcing,  that 
our  friend  and  cotemporary,  P.  W.  Chandler,  Esq.,  editor  of  the 
Law  Reporter,  has  commenced  the  preparation  of  a  work,  with 
the  above  title,  the  first  volume  of  which  will  very  shortly  appear. 
Having  been  favored  with  a  perusal  of  the  sheets  as  far  as  print- 
ed,  we  have  no  hesitation  in  sayiag,  that  these  trials  will  be  read 
with  very  great  interest  and  satisfaction  by  alt  classes  of  readers. 

To  our  Readers.  It  will  be  perceived,  that,  commencing  with 
the  present  number,  S.  F.  Dixon,  £sq.  of  New  York,  has  become 
an  associate  editor  of  this  Journal.  No  change  in  the  character 
of  the  work  is  contemplated.    It  will  be  conducted  as  heretofore. 
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QUARTERLY  LIST  OP  NEW  PUBLICATIONS. 


A  Digested  Inilex  to  the  Common  Law  Reports,  relating  to 
ConveyaDcing  and  Bankruptcy,  commencing  with  the  reign  of 
Elizabeth,  in  1558,  to  the  present  time.  By  Edtoard  Chilly  and 
Francis  Forsler,  Barrislere  at  Low. 

Cases  chiefly  relating  to  the  Criminal  and  Presentment  Law, 
reserved  for  consideration,  and  decided  by  the  Twelve  Judges  of 
Ireland,  from  May,  18S£2,  to  November,  1840.  By  Robert  Jebh^ 
Esq.,  Barrister  at  Law, 

A  Treatise  on  the  Law  relating  to  Inranis.  By  WilHam 
STPhfTson,  of  the  Inner  Temple,  Esq.,  Banister  at  Law.  Part 
L     Guardianship. 

Plain  lastruclioDs  to  Executors  and  Administrators,  showing 
their  Duties  and  Responsibilities;' with  Abstracts  of  the  Legacy 
Acts,  and  a  Fictilious  Will,  comprising  every  Description  of 
Legacy,  vith  the  Forms,  filled  up,  for  every  Bequest.  By  John 
H.  Brady,  late  of  the  Legacy  Duly  Office,  Somerset  House.  The 
ninih  edition. 

A  Treatise  on  Wills.  By  T.  Jartaan,  Esq.,  of  the  Middle 
Temple,  Barrister  at  Law.     la  two  volumes.     Vol.  I. 

An  Analysis  of  the  First  Principles  or  Elementary  Rules  of 
Pleading  contained  in  Stephen,  Archbotd,  and  Chilty ;  designed 
for  the  use  of  Students  in  Law  and  Articled  Clerks.  By  Richard 
Garde,  Esq.,  A.  M.,  of  the  Middle  Temple,  Barrister  at  Ijaw. 
Second  edition. 

A  Treatise  on  the  Rights  and  Duties  of  Merchant  Seamen,  ac- 
cording to  the  General  Maritime  Law  and  the  Statutes  of  the 
United  States.  By  George  Ticknor  CwUm,,  of  the  Boston  Bar. 
In  one  volume,  8vo. 

The  Common  Law  and  Equity  Digest,  carefully  compiled,  and 
90  arranged  as  to  form  a  Practical  Book  of  Reference  in  Chancery 
and  Courts  helow.  By  George  Farren,  jun.,  Esq.,  Chancery 
Barrister.    In  8vo. 


^laiiizodbvGoogle 


Quarterly  List  of  New  Publieations. 


UNITED  STATES. 

Reporta  of  Cases  ai^ed  and  delenniDed  in  the  Supreme  Judi- 
ciai  Court  of  Maasachuaetts.  By  Octmius  Fictcering.  Vol.  XIX. 
Boatan:  Charlca  C.  Little  and  James  Brown. 

[ThiB  ooupletei  the  wtiiet  of  Mr.  Pickering's  Reporti,  down  to  and  in- 
alndiug  tfae  fwenty-eecoiul  Tolume.  Wa  DndentsDd  he  hai  k  Iweatj-third 
rolnme  in  preu,  which  will  complete  the  aenei  of  the  Meiehnettl*  Reporti, 
down  to  the  fint  of  Hetcalf.] 

Beporls  of  Cases  argued  and  deteimiaed  ia  the  Supreme  Judi- 
cial Court  of  Manachusetta.  By  THeron  Mttcatf.  Vol.  I.  Boa- 
toD  :  CbaE^  C.  Little  and  James  Brown. 

[For  an  opiaion  of  Mr.  Metcilf  '■  fint  volame,  tee  a  notioe  of  the  finrt  put 
of  it  in  the  fast  October  number.] 

Reports  of  Cases  argued  and  determined  in  the  Supreme  Court 
of  Judicature,  and  in  the  Court  for  the  Correction  of  Errors  of  the 
stale  of  New  York.    By  John  L.  Wendell.    Vol.  XXIIL 

The  Ameiican  Chancery  Digest ;  being  a  digested  Index  of  all 
the  Reported  Decisions  id  Equity  in  the  United  Stales  Courts,  and 
in  the  courts  of  the  several  stales.  By  Jacob  D.  Wheeler,  Coun- 
sellor at  Law.     2  vols.  8vo. 

The  Louisiana  Law  Journal,  devoted  to  the  Theory  and  Prac- 
tice of  the  Law.  Edited  by  Gvitaeva  Schmidt,  Counsellor  at 
Law.  Vol.  I.,  No.  I.  May,  1841.  Published  quarterly  by  E. 
Johns  and  Co.,  Stationer's  Hall,  New  Orleans,  1841. 

[Thia  fint  number  of  k  ;foung  law  periodical  promiiei  so  well,  that  w« 
cannot  but  hope  the  work  will  lire  to  grow  np.] 

National  Rights  and  State  Rights.  A  Review  of  the  Case  ot 
Alexander  'MoLeod ;  recently  determined  in  the  Supreme  Court 
of  Judicature  of  the  state  of  New  York.  By  a  Member  of  the 
Massachusetts  Bar.  Reprinted  from  tfae  Law  Reporter.  Boston  : 
Bradbury  and  Soden,  1841. 

[We  SIC  glad  to  see  thia  veiv  able  artiele,  nndentood  to  be  by  John  Piclar- 
iixg,  Ehj.,  teptioted  for  genenl  citcoktioQ.] 
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JANUARY,    1842. 


ART.  I — LIFE  OF  LORD  CHANCELLOR  BATHUR8T. 

[On  the  dUmiuion  of  lord  Cunden  fh>m  the  office  of  chmocBllor,  in  the 
month  of  Juiuuy,  1770,  Chiiles  Yorke,  the  lecond  md  of  lard  chtncellar 
H&rdvicke,  vu  indnced,  b;  the  ollnrementa  ofponer  and  the  personal  lolioi- 
tUloD  of  hi*  •overeign,  to  deaert  liia  putj  >nd  accept  the  vacint  office,  with 
the  tide  of  lotd  keeper.  Thia  defection  &oia  hii  political  principles  brought 
npoD  him  the  bitter  reproachei  of  hii  party  and  fiienda,  and  i*  commonly 
Bnppoeed  to  hare  led  to  his  premature  and  melancboly  death,  of  wbich  the 
tallowing  account  il  given  by  the  autbor  oftbe  life  of  lord  Hardivicke,  in  the 
Law  Hagaxine.  ■■  Hia  acceptance  of  tbe  great  aeal,  in  Janoary,  1770,  gave 
ioeh  diipleaame  to  hia  brother,  to  lord  Rockingham,  and  othenof. the  party 
with  which  he  waa  connected,  that,  atung  with  the  coldneM  and  the  re- 
proachei he  had  encountered  in  an  interriew  with  them,  he  no  loaDerirtived 
at  hia  hooec  in  Ormond  atrcet,  than  he  dnnk  freely  of  some  brandy  which 
happened  to  be  on  the  aideboard.  The  ardent  spirit*,  combined  with  the 
strong  hritUiciD  and  the  nerroos  excitement  of  his  mind,  brought  on  a  riolent 
pwozysm  of  sickness,  which  occssioned  the  rnptnre  of  a  blood-vesMl,  and  he 
lired  bnt  k  very  abort  time  aflerwarda." 

As  lord  Camden  was  not  diamlued  before  the  sixteenth  of  January,  and 
Torke  dted  od  tbe  twentieth,  the  latter  can  hardly  be  considered  as  making 
one  of  the  series  of  English  chancellora ;  though,  if  be  had  lived,  there  is  no 
doobt  that  hia  learning  and  talents  would  have  accDred  him  an  honorable  if 
not  a  diatinguiahed  rank  among  them. 

On  the  death  of  Mr.  Torke,  the  seab  were  put  into  commission,  until  tbe 
month  of  Januarj  in  the  following  yew  (1771),  when  they  wen  delivend  to 
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Mr.  Jiutia«  Bribont,  witli  the  title  oriord  chancellor.  The  following  aketch 
ofibe-lire  of  the  l«tter  ■■  ahiidgfd  from  the  Law  Mmguine,  toI.  xtL  pp. 
«70-S8&.] 

The  author  of  certain  "Stiictures"  on  the  Urea  of  the  emt- 
neot'lffwyera  of  his  time  (published  in  1790)  inlrodaces  his 
notice  of  lord  Bathurst  in  the  following  lerms  :  -^i'  We  may 
boldly  write  down,  ibat  the  earl  of  Bathurst  becaue'a  great 
character  perforce ;  be  was  nursed  in  a  political  ho't-bed, 
and  raised  per  fas  el  nefaa.  Nothing  less  than  the  same 
necessity  introduces  his  lordship's  name  in  the  same  page 
with  those  illustrious  personages,  which  it  is  the  purpose  of 
this  volume  to  portray."  Without  admitting  the  applica- 
bility of  such  unqualified  depreciation  as  this,  it  cannot  be 
denied  that  the  personal  qualities  of  the  noble  lord,  either  as 
a  lawyer  or  a  statesman,  would  hardly  of  themselves  have 
invested  him  with  any  claim  to  posthumous  commemora- 
tion. But  the  attainment  of  the  great  seal,  the  object  of  all 
a  lawyer's  hope  and  veneration,  of  itself  entitles  its  possessor 
to  a  place  among  the  worthies  of  the  profession,  and  to  a 
niche,  though  none  of  the  most  conspicuous,  in  oui  gallery 
of  legal  dignitaries. 

The  family  of  Bathurst  is  one  of  very  considerable  anti- 
quity. According  to  Jacob,  its  ancestors  were  originally 
settled  in  the  principality  of  Lunebui^,  at  a  place  called 
Batters,  whence  they  bore  that  name ;  and  some  of  them 
passing  into  England,  in  the  tenth  century,  established 
themselves  near  Battle  in  Susses,  and  gave  their  residence 
the  name  of  Batters'  Hurst — that  is,  Batters'  Grove— 
which  was  afterwards  abridged  into  Bathurst.  In  the 
course  of  the  dissensions  between  the  houses  of  York  and 
Lancaster,  Lawrence  Bathurst,  the  then  representative  of 
the  family,  was  deprived  of  this  property  in  Sussex,  which 
was  annexed  by  the  crown  to  Battle  Abbey.  He  retained, 
however,  lands  in  Staplehurst,  Canterbury,  and  elsewhere 
in  the  county  of  Kent,  which  he  had  acquired  by  his  suc- 
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cessful  industry  in  the  woollen  manufacture,  to  trbtch  many 
of  the  long-descended  gentry  of  that  county  arc  indebted'for 
their  first  advance  to  wealth  and  consequence.  George 
Bathurst,  the  third  in  descent  from  this  Lawrence,  was  the 
father  of  sereral  children,  of  whom  the  celebrated  wit  and 
scholar,  Dr.  Ralph  Bathurst,  president  of  Trinity  College, 
Oxfordi  was  the  eldest,  and  the  youngest  was  Benjamin, 
who  became  governor  of  the  East  India  and  African  com- 
panies, attained  the  honor  of  knighthood,  and  filled  the  office 
.of  treasurer  in  the  household  of  queen  Anne,  when  princess 
of  Denmark.  By  his  wife  Frances,  the  daughter  of  sir 
Allen  Apsley  of  Apsley  in  Stissez,  sir  Benjamin  had  several 
children,  the  eldest  of  whom  was  Allen,  afterwards  created, 
in  queen  Anne's  celebrated  batch  of  tory  peers,  lord  Ba- 
thurst of  Battlesden  in  Bedfordshire.  Of  him,  the  convivial 
intimate  of  Pope  and  Swift,  and  of  all  the  brilliant  circle  of 
that  Augustan  age  of  Hteiatme,  it  is  superfluous  to  speak  to 
any  reader  to  whom  the  literary  history  of  their  time  is  not 
altogether  a  seated  book.  In  parliament,  a  fiuent  and  im- 
passioned speaker,  a  skilful  and  practised  debater,  he  main- 
tained an  unabating  opposition  to  the  government  of  sir 
Robert  Walpole  during  the  whole  of  his  long  monarchy  of 
power,  and  was  regarded  as  one  of  the  chief  champions  of 
toryism  in  the  house  of  lords.  In  private  life,  amiable, 
benevolent,  affectionate,  convivial,  and  witty,  he  endeared 
himself  to  a  circle  of  friends,  larger  and  more  distinguished 
for  eminence  of  every  kind  than  it  falls  to  the  lot  of  many 
men,  of  whatever  rank,  to  have  conciliated.  His  seat  of 
Oakley  Grove,  near  Cirencester,  beheld  partakers  of  its  hos- 
pitality, the  noble,  the  witty  and  the  learned  of  successive 
generations.  Slcme  gives  an  interesting  account  of  his 
introduction  to  him  in  his  old  age :  "  He  came  up  to  me  one 
day,  as  I  was  at  the  prince  of  Wales's  court  '  I  want  to 
know  you,  Mr. Sterne;  but  it  is  fit  that  you  should  know  also 
who  it  is  that  wishes  that  pleasnre.  You  have  heard  of  an 
18* 

DiailizodbvGoOgle 


268  Lift  of  Lord  ChaheeSor  Bathrtrst.  [Jan. 

old  lord  Bathurst,  of  whom  your  Popes  and  SwifU  have 
feting  Biidfipoken  so  tnucb.  I  have  lived  my  life  with  ge- 
niuses of  that  cast)  but  have  survived  them ;  and  despairing 
ever  to  find  their  equals,  it  ia  some  years  since  I  have  clear- 
ed my  accounts,  and  shut  up  my  books,  with  ihougiits  of 
never  opening  them  again.  But  you  have  kindled  a  desire 
in  me  of  opening  (hem  once  more  before  1  die,  which  now  1 
do ;  60  go  home  aud  dine  with  me.'  This  nobleman,  I  say, 
is  a  prodigy :  for  at  eighty-five  he  has  all  the  wit  and 
promptness  of  a  man  of  thirty ;  a  disposition  to  be  pleased, 
and  a  power  to  please  others,  beyond  whatever  I  knew ; 
added  to  which,  a  man  of  learning,  courtesy,  aud  feeling." 
He  did  indeed  Ijve  long  enough  to  survive  all  the  illustrious 
associates  of  his*  early  manhood,  but  he  lived  also  to  enjoy 
the  rare  fortune  of  seeing  his  son  presiding  over  the  digni- 
fied assembl/in  which  he  had  himself  achieved  so  much 
distinction;  a  fortune  which  none  but  the  father  of  sir 
Thomas  More  had  known  before  him  —  and  to  receive  at 
the  bands  of  that  son  the  patent  of  an  eatldom.'  The 
magnificent  passage,  in  which  Burke  applied  this  signal  in- 
stance of  worldly  felicity  to  illustrate  the  elogueat  argu- 
ments so  vainly  reiterated  against  a  blind  and  fatal  perse- 
verance in  misgovernment,  often  as  it  has  been  admired  and 
quoted,  is  too  apposite  to  our  subject  to  be  omitted  here. 
"The  growth  of  our  national  prosperity,"  said  the  orator, 
in  his  speech  on  (he  conciliation  of  America,  "has  happen* 
ed  within  the  short  period  of  the  life  of  man.  It  has  hap- 
pened within  sixty-eight  years.  Thete  are  those  alive 
whose  memory  might  touch  the  two  extremities.  For  in- 
stance, my  lord  Bathurst  might  remember  all  the  stages  of 
the  progress.  He  was,  in  1704,  of  an  age  at  least  to  be  able 
to  comprehend  such  things.    He  was  then  old  enough,  acta 

'  He  WM  cre.ted,  in  1773,  eari  Btthunt,  of  ButhuTft,  in  the  eooDty  of 
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yarentum  jam  legere  ei  qutB  sit  poter  n  eognoscere  virtus^ 
Suppose,  sir,  that  the  angel  of  this  auspicious  yiyifXh,  fore- 
seeing the  many  virtues  which  made  him  one  of  the  moat 
amiable,  as  he  is  one  of  the  most  fortunate,  men  of  his  age, 
had  opened  to  him  in  visioi),  that  when,  in  the  fourth  gene- 
ration, the  third  prince  of  the  house  of  Brunswick  had  sat 
twelve  years  on  the  throne  of  thai  nation,  which,  by  the 
happy  issue  of  moderate  and  healing  councils  was  to  be 
made  Great  Britain,  he  should  see  hifj  son,^  lord  chancellor 
of  England,  turn  back  the  current  of  hereditary  rank  to  its 
fountain,  and  raise  him  to  a  higher  rank  of  the  peerage, 
whilst  he  enriched  the  family  with  a  new  ope.  If,  amidst 
these  bright  and  happy  scenes  of  domestic  ))onor  and  pros- 
perity, that  angel  should  have  drawn  up  the  curtain,  and 
unfolded  the  rising  glories  of  his  country,  fuul  whilst  he 
was  gazing  with  admiration  on  the  then  commercial  gran- 
deur of  England,  the  genius  should  point  out  to  him  a  little 
speck,  scarce  visible  in  the  mass  of  the  national  interest,  a 
small  seminal  principle,  rather  than  a  formed  body,  and 
should  tell  him,  '  Young  man,  there  is  Americi^,  which  at 
this  day  serves  for  little  more  than  to  amuse  you  with  sto- 
ries of  savage  men  and  uncouth  manners ;  yet  shall,  before 
you  taste  of  death,  show  itself  equal  to  the  whole  of  that 
corainerce  which  now  attracts  the  envy  of  the  world.'  ,  .  . 
If  this  slate  of  his  country  had  been  foretold  to  him,  would 
i\  not  require  all  the  sanguine  credulity  of  youth,  and  all 
the  fervid  glow  of  enthusiasm,  to  make  him  believe  it? 
Fortunate  man,  he  has  lived  to  see  it !  Fortunate  indeed, 
if  he  lives  to  see  nothing  that  shall  vary  the  prospect,  and 
cloud  the  setting  of  his  day  t "  And  he  did  not :  a  few 
months  after  those  eloquent  sentences  were  uttered,  he  died 
peacefully,  full  of  years  and  honor,  at  the  great  age  of 
ninety ;  having  retained  to  the  close  of  his  protracted  life, 
not  only  the  cheerful  and  happy  temper,  but  even  the  per- 
sonal activity,  and  the  relish  for  convivial  enjoyments, 
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which  had  dislinguished  him  from  his  youth  up.  Until 
within  a  month  of  his  death,  he  regularly  rode  out  on  horse- 
back for  two  hours  in  the  morning,  and  dranb  his  bottle  of 
wine  after  dinner ;  and  used  jocosely  to  declare,  that  be 
never  could  think  of  adopting  Dr.  Cadogan's  water  regimen, 
inasmuch  as  no  less  than  fifty  years  before,  Dr.  Cheyne  had 
assured  him,  that  he  would  not  live  seven  years,  unless  he 
determined  to  abridge  himself  of  his  wine.  A  well-known 
anecdote  relates  of  him,  that  having,  about  two  years  before 
his  death,  invited  a  party  of  friends  to  his  seat  oear  Ciren- 
cester, and  their  conviviality  being  protracted  one  evening 
to  a  pretty  late  hour,  his  son,  the  chancellor,  objecting  to  so 
long  B  sitting,  and  dilating  on  the  benefit  of  regular  hours 
to  health  and  longevity,  was  suffered  to  retire  to  his  cham- 
ber ;  but  no  sooner  had  he  gone  than  the  jovial  father  cried : 
"  Come,  my  good  friends,  since  the  old  gentleman  is  gone 
to  bed,  I  think  we  may  venture  to  crack  another  bottle  ! "  ' 
Lord  Bathurst  married,  early  in  life,  his  cousin-german, 
the  only  daughter  of  sir  Peter  Apsley,  by  whom  he  had  nine 
children,  four  sons  and  five  daughters.  In  one  of  his  letters 
to  Swift,  of  the  dale  of  1730,  alluding  laughingly  to  the 
dean's  humorous  proposal  to  relieve  the  poor  of  Ireland  by 
fattening  their  children  for  the  table,  he  says;  "I  did  im- 
mediately propose  it  to  lady  Bathurst  as  your  advice,  parti* 
cularly  for  her  last  boy,  which  was  bom  the  plumpest  and 
finest  thing  that  could  be  seen  ;  but  she  fell  into  a  passion, 
and  bid  me  send  you  word  that  she  would  not  follow  up  your 
direction,  but  that  she  would  breed  him  up  to  be  a  parson, 
and  he  should  live  upon  the  fat  of  the  land ;  or  a  lawyer, 
and  then,  instead  of  being  eat  himself,  he  should  devour 
others.     You  know  women  in  a  passion  never  mind  what 

I  The  obitQuiei  of  the  daj  cite  thii  ator;  u  ■  proof  i>f  the  grave  and  tem- 
perate habit!  of  the  cbaDBeltor  wheD  a  jouag  man.  The  hopeAil  joath  waa 
•tlhat  time  abontthe  ripe  age  of  fist;. 
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they  say ;  but  as  she  is  a  very  reasonable  woman,,  I  hgve ' 
almost  brought  her  over  now  to  your  opinion  ;,aDd  have 
convinced  her  that,  as  matters  stood,  we  could  not  possibly 
maintain  all  the  nine ;  she  does  begin  to  think  it  reasonable 
that  the  youngest  should  raise  fortunes  for  the  eldest."  This 
eldest  was  Benjamin,  who  died  without  issue  in  1767;  of 
the  second  son,  Henry,  we  are  now  to  give  a  somewhat 
more  particular  account. 

He  was  born  on  the  20th  of  May,  1714,  and  having  gone 
through  the  usual  course  of  school  discipline,  was  entered 
of  Christchurch,  Oxford,  where  he  graduated  B.  A.  in  the 
year  1733.  He  had  in  the  meantime  kept  terms  at  Lincoln's 
Inn,  and  in  Hilary  term,  1736-1736,  was  called  to  the  bar 
by  that  society.  The  practice  he  obtained  was  of  a  very 
limited  nature,  and  certainly  altogether  inadequate.to  ac- 
count for  his  subsequent  elevation.  His  name  occurs  very 
unfrequeatly  in  the  reports :  in  the  state  trials  we  meet  with 
him  on  one  occasion  only,  as  leading  counsel  for  the  prose- 
cution in  the  extraordinary  case  of  Mary  Blandy,  tried  for 
the  poisoning  of  her  father,  at  tlie  Oxford  assizes,  1752. 
His  professional  views,  however,  were,  as  was  natural  from 
his  father's  targe  party  connexions,  made  subservient  to,  or 
At  least  dependent  on,  his  political.  He  was  introduced 
into  parliament  at  the  first  opportunity  afforded  him  after 
he  attained  his  majority;  being  returned  at  the  general 
election  of  1736  for  Cirencester,  for  which  borough  he  con- 
tinued to  sit  until  his  elevation  to  the  bench.  He  attached 
himself  warmly  to  the  same  party  ia  the  ranks  of  which  his 
father  had  so  long  combated ;  and  although  he  does  not 
appear  to  have  spoken  very  often,  his  vote  was  never  want- 
ing to  swell  the  growing  minority  against  sir  Robert  Wal- 
pole.  On  the  dissolution  of  Walpole's  cabinet,  and  the  ac- 
cession of  the  Pelhams  to  power,  in  the  following  year,  he 
voted  for  some  years  with  the  government,  under  which  his 
£atber  held  for  a  short  period  (he  office  of  captain  of  the 
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■  band  of  gentlemen  pensioners.  But,  in  the  year  1745,  he 
■was  appointed  solicitor  general  (be  became  in  1748  attorney 
general)  to  Frederic,  prince  of  Wales,  then  at  the  very 
height  of  his  dissensions  with  his  father;  and,  as  in  duty 
bound,  found  no  difficulty  in  again  severing  his  connexions 
with  the  court,  and  passing  through  the  neutral  region  of  a 
cold  and  distrustful  respect  to  an  hostility  as  unmitigated 
as  that  which  he  had  opposed  to  the  former  ministry. 

The  unlooked-for  death  of  the  prince,  in  the  same  year, 
scattered  at  once  all  the  hopes  of  the  faction  of  Leicester- 
house.  The  "  rising  sun  "  was  prematurely  set,  and  the 
hands  of  the  government  were  so  effectually  strengthened 
by  the  dissolution  of  bis  party,  as  to  leave  those  who  built 
their  prospects^on  political  advancement,  much  too  distant 
a  hope  of  success  by  a  perseverance  in  opposition.  Mr.  Ba- 
thurst,  accordingly,  was  not  long  found  in  the  camp  of  the 
anti-ministerial  forces.  Little  more  than  two  years  a(ter- 
wards,  he  was  so  far  from  occupying  a  position  adverse  to 
the  government,  as  to  be  selected,  on  the  recommendation  of 
lord  Hardwicke,  to  fill  a  vacant  place  on  the  bench  of  the 
common  pleas,  where  he  took  his  seat  on  the  6th  of  May, 
1754 ;  his  colleagues  being  lord  chief  justice  Willes,  Mr. 
Justice  Clive,  and  Mr.  Justice  Noel.  This  quiet  and  une- 
ventful post  he  occupied  for  the  period  of  seventeen  years. 

The  court  of  common  pleas,  from  the  limited  nature  of 
its  jurisdiction,  and  the  still  more  limited  extent  of  its  busi- 
ness, could  seldom,  if  ever,  be  the  scene  of  forensic  contest 
of  that  general  and  stirring  interest  of  which  the  criminal 
judicature  of  the  king's  bench  made  that  court  at  times  the 
theatre,  and  which,  on  even  more  solemn  and  national  oc- 
casioiis,  has  awakened  the  echoes  of  Westminster  hall,  or 
thronged  the  galleries  of  the  house  of  lords.  During  the 
period,  however,  in  which  Mr.  Justice  Bathurst  sat  there, 
the  trials  and  discussions  arising  out  of  the  government 
crusade  against  Wilkea  and  his  North  Briton,  which  the 
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popuJat  opinions  of  lord  Camden  had  attracted  to  his  conif^ 
animated,  for  a  time,  its  dull  and  stilly  atmosphere,  and 
choked  its  narrow  space  with  the  multitudes  who  crowded 
to  swell  the  triamph  of  that  notable  patriot.  Mr.  Justice 
Bathurst  concurred  in  opinion  with  lord  Camden,  both  on 
lh«  right  of  the  commons  to  privilege  from  arrest  for  libel, 
and  4n  refusing  new  trials  to  the  defendants  who  complain- 
ed of  excessive  damages,  in  the  actions  brought  agaiust 
them  for  seizures  under  the  secretary  of  state's  warrants. 
Very  few  of  the  other  reported  cases,  on  which  he  had  to 
adjudicate,  were  of  any  other  than  merely  legal  interest.  In 
one  instance,  and  that  a  ludicrous  one  enough,  the  court 
were  equally  divided  in  opinion'  —  the  question  being, 
whether  a  surgeon  and  apothecary,  not  qualified  by  estate 
or  degree  to  destroy  partridges,  was  an  "  inferior  trades- 
man" within  the  meaning  of  the  aristocratieal  statute  of 
William  and  Mary,  which  subjects  to  full  costs  in  trespass 
such  "dissolute  persons"  as,  "neglecting  their  employ- 
ments," should  go  forth  in  quest  of  game.  Mr.  Justice  Ba- 
thurst  delivered  his  opinion,  that  "the  legislature  could 
never  intend  to  permit  every  master  of  every  Utile  mechanic 
trade  to  neglect  his  trade  and  go  a-hunting;  "  and  that  the 
only  line  that  could  possibly  bo  drawn  between  inferior  and 
superior  was,  that  every  tradesman  was  inferior  who  was 
not  qualified;  and  he  was  inclined  to  think  the  parliament 
penned  the  act  so  obscurely,  in  order  not  to  disoblige  their 
constituents,  many  of  whom  were  tradesmen !  Oh  that  we 
might  venture  to  ascribe  the  same  considerate  motives  to  the 
legislators  of  our  days.  This  weighty  matter  was  three  or 
four  times  allied.  In  another  case,'  in  which  it  was  held 
that  a  bond  in  consideration  of  past  cohabitation  was  good 
in  law,  Mr.  Justice  Badiorst  enriched  his  judgment  by  quo- 

1  Boxton  n.  Ming&f,  S  Wila.  70. 
■  TDTMr  r.  Vsughui,  2  Wili.  839. 
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ig^^oas  from  the  books  of  Exodus  and  Deuteronomy,  and 
thancfl  arrived  at  the  cooclusioQ,  that  "  wherever  U  t^ipeara 
that' the  man  is  the  seducer,  the  bond  is  good."  We  wonder 
when  a  case  will  occur,  in  which  the  question  of  the  validity 
of  the  bond,  the  woman  being  the  seducer,  shall  be  aolemoly 
adjudged  and  reported. 

Id  January,  1770,  on  the  dismissal  of  lord  Camden  £ram 
the  chancellorship,  and  the  unhappy  death  of  lord  Morden 
(Charles  Yorke),  the  seals  were  put  into  commission,  Mr. 
baron  Smyihe  (afterwards  chief  baron),  Mr.  Justice  Ba- 
thurst,  and  Mr.  Justice  Astoo,  being  the  commissioners. 
Their  decrees,  in  the  more  important  cases  at  least,  were 
believed  to  be  drawn  up  for  them  by  lord  Mansfield :  in 
particular  piat  in  the  case  of  Tothil  v.  Pitt,*  wherein,  revers- 
ing the  judgment  of  the  master  o(  the  rolls,  sir  Thomas 
Sewell,  they  held  the  devise  in  the  will  of  sir  William  Pyn- 
sent,  under  which  lord  Chatham  claimed  the  Burton  Pyn* 
sent  estate,  invalid  by  reason  of  a  prior  devise  of  it  in  the 
will  of  the  former  proprietor,  which  his  honor  had  adjudged 
void  as  tending  to  a  perpetuity.  This  judgment  gave  so 
much  dissatisfaction  to  the  profession,  that,  on  an  appeal  to 
the  house  of  lords,  the  case,  at  the  suggestion  of  lord  Mans- 
field was  submitted  to  the  opinion  of  the  other  judges,  and, 
upon  (bait  answer,  the  decree  of  the  commissioners  was  re- 
versed.  They  retained  the  seals  until  the  month  of  Janu- 
ary ftr  the  following  year  (1771),  when  they  were  delivered 
to  M-r.  Justice  Bathurst,  with  tlie  dignity  of  lord  chancellor, 
and  he  was  raised  to  the  peerage  by  the  title  of  lord  Apsley, 
baron  of  Apsley,  in  the  county  of  Susses.  The  appoint- 
ment excited  no  small  amount  of  surprise  in  the  professiwi. 
Sir  Fletcher  Norton  observed  upon  it,  "  that  what  the  three 
could  not  do,  was  given  to  the  most  incapable  of  the  three." 
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The  malicious  muse  of  sir  Charles  Hanbury  Williams  nuni-  Off 
bers  him  in  the  tory  band,  who  * 

"  Wera  cnned  and  itigmatiied  bj  power, 
And  retttd  lo  it  t^ored." 

The  writer  whom  we  quoted  in  the  outset  is  equally  com- 
plimeatary.  "  He  travelled  all  the  stages  of  the  law  with 
a  rapidity  that  great  power  and  interest  can  alone  in  the 
same  degree  accelerate.  His  professional  career,  in  his 
several  official  situations,  was  never  prominently  anspicious 
till  that  wonderful  day  when  he  leaped  at  once  into  the' 
foremost  seat  of  the  law.  Every  individual  member  of  the 
profession  stood  amazed  ;  but  time,  the  great  reconciler  of 
strange  events,  conciliated  matters  even  here.  If  Was  seen 
that  the  noble  earl  was  called  upon,  from  high  authority,  to 
fill  an  important  office,  which  no  other  could  be  conve- 
niently found  to  occupy.  Lord  Camden  bad  retired,  with- 
out any  abatement  of  rooted  disgust,  far  beyond  the  reach  of 
persuasion  to  remove.  The  great  Charles  Yorke,  the  un- 
happy victim  of  an  imworldly  sensibility,  had  just  resigned 
the  seals  and  an  inestimable  life  together.  Where  could 
the  eye  of  administration  be  directed  1  The  rage  of  party 
ran  in  torrents  of  fire.  The  then  attorney  aod  atficitor- 
general  were  at  the  moment  thought  ineligible.— -irperhaps 
the  noble  lord  then  at  the  head  of  affairs,  who  was  yet  un- 
tried, had  a  policy  in  not  forwarding  transcendent  ability  to, 
obscure  his  own.  Every  such  apprehension  vanished  lynn 
the  present  appointment.  This  man  could  raise  no  sensa- 
tion of  envy  as  a  rival,  or  fear  as  an  enemy."  His  judicial 
incompetency  was  indeed  unfortunately  too  obvious.  Sir 
Alexander  Macdonald  begins  one  of  his  conversations  with' 
Dr.  Johnson,  on  his  visit  to  London,  in  1772,  with  a  remark, 
su^ested,  we  presume,  by  a  recent  visit  to  Lincoln's  Inn 
hall,  "that  the  chancellors  in  England  are  chosen  from 
views  much  inferior  lo  the  office,  being  chosen  from  tempo- 
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V  j$Tf  poUtical  viewB ; "  a  stale  of  things,  accordiDg  to  the 
doctor,  inseparable  from  all  but  a  pure  despotism.  Wilkes, 
according  to  Horace  Walpole,  stated  bis  opinion  of  the 
chancellor's  qualifications  extremely  aprons.  It  was  hint- 
ed to  him,  on  his  election  to  the  mayoralty,  that  bis  lordship 
intended  to  signify  to  him  that  the  king  did  not  approve 
the  city's  choice.  He  replied,  "  Then  I  shall  signify  to  bit 
lordship,  that  I  am  at  least  as  fit  to  be  lord  mayor  as  he  to 
be  lord  chancellor."  This,  continues  Walpole,  "being 
more  gospel  than  everything  Mr.  Wilkes  says,  the  formal 
approbation  was  given."  To  preside  with  efficient  control 
and  entire  self-dependence,  in  a  conrt  wherein  the  mas^ve 
intdlect  of  Thnrlow  and  the  acute  sophistry  of  Wedder- 
bum  weife  daily  in  the  lists  of  contest,  would  indeed  have 
exercised  all  the  learning  and  all  the  mental  powers  of  a 
Hardwicke  or  an  Eldon.  Well,  therefore,  mig^t  it  be  said 
of  lord  BathuTst,  a  lawyer  indeed  of  fair  attainments,  but 
imperfectly  conversant  with  equity  principles  and  practice, 
and  unendowed  with  any  vigor  of  intellect  which  coutd  en- 
able him  to  apprehend  them,  as  we  have  seen  achieved  in 
our  day  by  the  intuitive  facility  of  a  Lyndhurst —  that  he 
never  entered  the  court  of  chancery  with  a  firm  and  daunt- 
less step.  On  several  occasions,  we  find  him  applying  to 
the  registrar  (Mr.  Dickens,  the  reporter  of  the  cases  in 
chancery  for  many  years),  not  merely  for  oral  information 
on  matters  of  practice,  but  for  formal  written  opinions  and 
abstracts  of  the  authorities,  which  he  delivered  to  the  bar 
as  his  judgments.  Having  called  in  the  master  of  the  rolls, 
sir  Thomas  Sewell,  to  his  assistance  in  a  case  of  some 
importance  —  and  after  the  statement  of  his  honor's  opin- 
ion— "  I  qiight  to  apologize,"  saya  the  superior  judge,  "  for 
keeping  the  matter  so  long  before  the  court:  at  first  I 
differed  in  opinion  with  his  honor,  but  he  hath  now  con- 
vinced me,  and  I  entirely  concede  to  his  honor's  opinion, 
and  am  first  to  thank  him  for  the  great  (rouble  be  hath 


1843]  Life  of  Lord  CAanceOor  Baihurst.  3^ 

taken  on  the  occasioti."  Such  was  the  learned  lord  in  th^  . 
court  of  chancery.  In  the  house  of  lords,  he  appeared  as 
the  unshrinking  advocate  of  those  unhappy  councils  which 
ended  in  the  dismemberment  of  our  colonial  empire. 
"  What ! ."  said  he,  in  the  debate  on  the  recet>tion  of  general 
Gates's  letter —  "  What !  acknowledge  the  independency 
of  America,  and  withdraw  our  army  and  our  fleet !  Con- 
fess the  superiority  of  America,  and  wait  her  mercy  !  He 
desired  the  house  to  consult  their  own  feelings  for  an  an- 
swer." Alas  !  that  answer  the  stern  necessity  of  repealed 
humiliations  too  spedily  supplied  !  The  chancellor  appears 
to  have  figured  as  the  chief  rindlcator  of  the  purity  of  lord 
North's  cabinet,  and  the  independence  of  his  partisans. 
When  lord  Effingham,  in  the  debate  on  his  motion  relative 
to  the  state  of  (he  navy,  in  )77B,  remarked  that  "  the  first 
lord  of  the  admiralty  knew  his  strength  in  a  division ;  he 
would  go  below  the  bar,  and  take  with  him  his  —  he  had 
like  to  have  said,  servile  majority,"  the  lord  chancellor  left 
the  woolsack  in  great  warmth,  and  asked,  were  their  lord- 
ships to  be  so  grossly  insulted  without  a  rebuke  1  "  He  had 
sat  in  that  house  seven  years,  and  never  before  heard  so 
indecent  a  charge.  A  servile  majority!  The  insinuation 
was  not  warrantable.  He  had,  for  one,  voted  in  favor  of  the 
measures  of  government ;  but  would  any  lord  venture  to 
say  he  was  under  influence?  The  ministers  knew  his  place 
was  no  tie  upon  htm ;  they  knew  he  always  gave  his  vote 
freely,  and  according  to  his  real  opinion.  He  was  bom  the 
heir  of  a  seat  in  that  assembly ;  he  enjoyed  a  peerage  as 
his  hereditary  right.  He  could  not,  therefore,  sit  still  and 
hear  the  noble  earl  talk  of  a  servile  majority,  and  he  was 
amazed  that  government  had  so  long  suffered  themselves  to 
be  abused  ;  he  hoped  they  would  no  longer  be  patient  under 
such  a  continued  strain  of  invective,  but  would  lake  (he 
proper  means  to  prevent  it  in  future."  Hia  lordship  was 
perhaps  right  in  ascribing  more  weight  to  the  dignity  be 
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derived  from  an  hereditary  source,  than  that  which  he 
owed  to  hia  professional  advaacement.  On  a  subsequent 
occasion,  wben  again  magnifying  bis  own  political  purity, 
and  attackiuff  the  motives  and  principles  of  the  opposition, 
he  was  somewhat  uopalatably  reminded  of  his  own  anii- 
ministerial  career.  "  He  had,  for  a  long  series  of  years," 
he  said,  "  served  bis  sovereign  in  several  capacities,  and  he 
could  lay  his  hand  on  his  heart,  and  with  truth  affirm  that 
he  had  always  acted  for  the  good  of  his  country,  to  the  best 
of  his  abilities,  and  that  there  was  nothing  the  crown  had 
to  bestow  which  could  induce  him  to  give  a  vote  contrary 
to  his  conscience,  or  declare  against  what  seemed  to  him  to 
be  the  real  interest  of  his  country.  If  he  was  not  very  op- 
ulent, he^had  sufficient  to  put  him  above  the  poor  tempta- 
tions of  place  and  emolument" —  with  much  more  to  the 
like  effect  The  conduct  of  the  opposition  arose,  he  alleg- 
ed, "  from  a  wicked  ambitiou  ;  a  lust  of  power  and  domin- 
ion ;  a  thirst  after  the  emoluments  of  office.  It  sprung 
from  corruption,  and  the  worst  species  of  corruption,  be- 
cause it  was  incurable  —  a  corruption  of  the  heart"  The 
duke  of  Richmond  observed,  upon  this  estimate  of  the  mo- 
tives of  a  parliamentary  opposition,  "  that  he  was  ready  to 
take  his  lordship's  word  for  every  syllable  of  the  doctrine, 
so  far  asit  applied  to  himself.  There  was  a  period,  and  a 
long  and  perhaps  the  most  valuable  period  of  his  lordship's 
life,  Mchen  he  was  known  to  be  in  strong  opposition  to  the 
measmes  of  the  court  His  lordship,  it  might  be  fairly 
presumed,  now  spoke  as  he  once  felt ;  he  spoke  from  long 
ezparienca  No  man  was  a  better  judge  of  the  various 
operations  of  the  human  mind  under  such  circumstances, 
and  so  fat  as  he  retained  a  recollection  of  what  passed  in 
his  own,  it  was  scarcely  to  be  doubted,  it  was  fair  to  con- 
clude, that  a  wicked,  corroding  ambition,  whetted  and  in- 
creased by  unavailing  attempts,  and  a  state  of  political 
despair,  were,  in  his  lordship's  contemplation,  ever  produc- 
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live  of  raalice  and  personal  enmity,  and  that  worst  species 
of  corruption,  a  corrupt  heart  —  " 

"  Qvii  tnlerit  Qneehoa  de  Mditiiuie  qasKiitei  ? " 

Lord  Bathurst  (he  succeeded  to  the  earldom,  and  to  the 
barony  of  Bathurst,  on  his  father's  death  in  1776)  appears 
to  haTe.takeR  little  part  in  the  actual  huainess  of  legislation. 
He  had  a  chief  hand  in  the  framing  of  the  royal  marriage 
act,  the  provisions  of  which  he  defended  with  a  chivalry 
that  none  but  its  parent  could  have  exhibited.  "  He  should 
be  unworthy  of  the  situation  he  was  in,  if  he  could  not  de- 
fend every  clause,  every  sentence,  every  word,  every  sylla- 
ble, and  every  letter  in  it.  He  would  not  consent  to  any 
amendment  whatever :  it  could  not  be  mended.  If  any 
inconveniences  arose,  parliament  would  remedy  them  a 
hundred  years  hence;  all  power  might  be  abused,  but  it 
was  belter  to  risk  that  than  not  to  give  this  power — the 
king  could  not  make  a  bad  use  of  it,  because  parliament 
votdd  punish  the  minister  aho  advised  the  king  UL"  The 
only  case  of  peculiar  interest  which  came,  by  appeal,  into 
the  house  of  lords  while  he  occupied  the  woolsack,  was  that 
of  Becket  v.  Donaldson,  in  which  the  question  as  to  the 
right  of  literary  property  was  so  fully  and  learnedly  dis- 
cussed. The  chancellor  concurred  in  the  opinjjjin'of  the 
majority  of  the  judges,  that  neither  by  the  common  law 
nor  under  the  statute  of  Anne,  could  any  exclusive  right  be 
sustained.  He  went  at  much  length  into  the  legal  beaEtogs 
of  the  case,  and  gave  an  interesting  historical  detail,  illus- 
trated by  original  letters,  of  the  proceedings  in  both  honaes 
during  the  passing  of  the  statute,  all  tending  to  show  that 
the  sense  of  the  legislature,  at  that  period,  was  against  the 
right :  but  he  wisely  abstained  from  debating  the  doubtful 
ground  of  public  policy,  or,  like  lord  Camden,  overlaying 
his  legal  conclusions  with  rhetorical  declamations  on  the 
meanness  of  writing  for  bread,  and  the  superiority  of  glory 
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as  the  lewaid  of  literary  labor.  Hia  father,  who  had  been 
vitness  to  the  "  acquisitiveness "  of  Pope,  and  had  himself 
been  the  depositary  of  poor  Gay's  little  savings,  could  have 
assured  him  that  such  a  doctrine  found,  at  all  events,  nnall 
acceptance  in  their  day,  - 

Lord  Bathurst  does  not  appear  to  have  inbbrited  much  of 
his  father's  fondness  for  the  society  of  literacy  men,  or  to 
have  extended  to  them  a  very  liberal  patronage.  He  be- 
stoved,  however,  unsolicited,  a  commissionership'of  bank- 
ruptcy on  sir  William  (then  Mr.)  Jones,  and  intended,  Rad 
he  retained  the  seals  long  enough,  to  have  appointed  him, 
notwithstanding  the  extreme  character  (as  it  was  then 
deemed)  of  his  political  opinions,  to  an  Indian  judgeship, 
the  great  object  of  his  hopes,  which  he  subsequently  obtain- 
ed at  the  bands  of  the  coalition  ministry.  Mr.  Jones  ac- 
knowledged hia  patronage,  in  the  most  glowing  terms  of 
gratitude,  in  the  dedication  of  his  Isseus.  "  Your  lordship," 
he  said,  "  has  been  my  greatest,  my  only  benefactor;  with- 
out any  solicitation,  or  any  request  on  my  part,  you  gave 
me  a  substantial  and  permanent  token  of  regard,  which 
you  rencteied  still  more  valuable  by  your  obliging  manoer 
of  giving  it^  and  which  has  been  literally  the  solo  fruit  that 
I  have  gathered  from  an  incessant  course  of  very  painful 
toil ;  your  kind  intentions  extended  to  a  larger  field ;  and 
you  bad  even  determined  lo  reward  me  in  a  maimer  the 
most  agreeable  both  to  my  inclinations  and  to  the  nature  of 
my  studies,  if  an  event,  which,  as  it  procured  an  accession 
to  your  happiness,  could  not  but  conduce  to  mine,  had  not 
prevented  the  full  effects  of  your  kindness."  The  chancel- 
lor incurred  considerable  observation  and  censure  by  con- 
ferring a  chaplaincy  on  Martin  Hadan,  the  translator  of 
Juvenal,  whose  heterodox  opinions  and  indifferent  morals 
were  then  tolerably  notorious,  and  who  afterwards  gave 
such  serious  offence  to  the  church  by  the  ptiblication  of  his 
llielypblhora  —  a  defence,  hardly  disguised,  of  the  prA- 
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tice,  or  at  least  the  doctrine,  of  polygamy.  Bia  lordship's 
eMleaiastical  patronage  was,  on  one  occasion,  solicited  in  a 
■ranneT  of  which  it  is  just  to  say  that  it  ezhihited  only  the 
tineqtialect  assurance  of  the  applicant,  and  infers  no  re- 
proach whatever  against  the  honor  or  integrity  of  the  patron. 
On  the  living''  of  St.  George's,  Hanover  Square,  falling  va- 
cant, lid^ajwley  received  an  anonynious  letter,  offering 
a  sum  of  SOOO  guineas,  if  by  her  assistance  the  writer  were 
presefit^  to  it.  The  letter  was  traced  to  the  unhappy 
^rdfiigate  Dodd,  and  led  to  his  dismissal  with  disgrace  from 
the  office  of  king's  chaplain. 

In  the  summer  of  1778,  lord  Balhurst,  finding  his  health 
unequal  to  the  labors  of  his  office,  resigned  the  great  seal ; 
and,  as  it  is  stated  in  the  Biographia,  declined  to  receive  a 
pension  offered  to  him  on  hia  retirement,  although  he  is 
affirmed  to  have  been  a  man  of  parsimonious  habits.  In 
the  November  of  the  following  year,  however,  he  was  ap- 
pointed to  the  dignified  office  of  president  of  the  council, 
which  he  retained  until  the  breaking  up  of  lord  North's 
administration.  The  laat  occasion  on  wUeh  he  distin- 
guished himself  as  a  speaker,  before  bis  rerigoation  of 
office,  was  in  vehement  opposition  to  the  bill  for  securing 
an  annuity  to  the  family  of  lord  Chatham,  who,  he  con- 
tended, had  been  amply  repaid  for  all  his  services  by  the 
pension  he  enjoyed  during  his  life,  and  his  appointment  to 
the  privy  seal.  The  chancellor  found  himself,  on  this  oc- 
casion, leader  of  a  generous  minority  of  eleven,  and  con- 
soled himself  under  his  defeat  by  recording  in  a  protest  his 
dissent  from  a  measure,  which,  he  apprehended,  "  might  in 
after  times  be  made  use  of  as  a  precedent  for  foctious  pur- 
poses, and  to  the  enriching  of  private  families  at  the  public 
expense;"  a  profession  of  honorable  economy  to  which 
three  signatures  besides  his  own  were  subscribed.  He  con- 
tinued to  be  a  frequent  speaker  in  parliament,  and  a  stren- 
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uoiis  opponent  of  all  the  attempts  to  persuade  (o  (he  concil- 
iation of  America.  On  several  occasions  we  find  him  and 
lord  Thurlow,  vho  seems  to  have  entertained  an  unequivo- 
cal dislike  for  him,  in  almost  direct  collision  of  crpinion, 
though  members  of  the  same  cabinet.  After  his  final  retire- 
ment from  office,  he  still  continued  for  some  yean  a  regular 
attendant  in  his  place  in  parliament,  but  at  length,  and  for 
some  years  before  his  death,  was  compelled  by  the  advance 
of  age  and  the  decline  of  health  to  withdraw  altogether 
from  political  life.  He  died  at  his  seat  of  Oakley  Grove,  on 
the  6th  of  August,  1794,  in  his  eighty-sixth  year. 

The  mansion  of  Apsley  House  was  built  by  lord  Bathurst. 
As  soon  as  it  was  completed,  he  was  saluted  with  the 
agreeable  intelligence  that  he  had  encroached  upon  a  plot 
of  ground  granted  by  tbe  crown  to  a  veteran  soldier,  whose 
widow  threatened  him  with  a  suit  in  chancery.  Having 
bought  ofi*  her  claims  at  the  price  of  a  considerable  sum  of 
money,  it  became  a  standing  joke  in  Lincoln's  Inn  ball,  (a 
joke  with  a  double  aspect,)  that  an  old  woman  could  beat 
the  chancellor  in  his  own  court. 

.  '  Lord  Etathurst  was  twice  married ;  first,  to  Anne,  (only 
-child  4^^  gentleman  named  James,  and  widow  of  Charles 
Philips,  1^0  vh°  <1'^^  without  children;  secondly,  to 
.Trypb^A^  daughter  of  Thomas  Scawen,  Esq.,  of  Carshal- 
ton^  in  Surrey,  by  whom  he  had  two  sons  and  four 
daughters ;  the  eldest  of  whom,  the  late  noble  earf,  died 
in  the  year  1636,  having  filled,  during  a  large  portion  of 
his  life,  many  and  distinguished  offices  in  the  service  of 
the  crown. 
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[^  J.  LoDJtTsLLKAMrr.JaT  Vb.  Dr.  of  Goettingtn  Univ.,  ud  ProfeMor  in 
Union  College,  New  York.    Coacladed  fVon  the  lait  Nomber.] 

.  Objectiona  against  Codification  answered. 
It  has  been  said  by  objectors,  that,  1.  No  code  can  be  ex- 
pected to  offer  such  a  degree  of  perfection  as  would  render 
it  absolutely  final,  and  in  need  of  no  future  improvemeiit ; 
that  therefore  it  must  be  better  to  leave  things  as  they  are, 
and  not  to  attempt  a  thing  necessarily  so  imperfect. 

2.  That  it  is  impossible  to  give  to  a  code,  in  regard  to  its 
contents,  that  compUteneaa  which  shall  afford  beforehand  a 
decision  for  the  endless  entanglement  of  circumstances  in 
real  life.  ' 

3.  That  in  the  compilation  of  a  comprehensive  code, 
many  principles  and  passages  may  be  treated  imperfectly, 
both  as  regards  themselves  and  as  regards  other-parts  of  the 
system,  by  taking  them  out  of  their  previous  amneClion  ; 
that  each  point  in  law  enters  variously  into*isll  -  the  rela- 
tions of  society ;  that  it  must  be  a  matter  of  snrpMOing  diffi- 
culty, to  calculate  in  advance  and  with  any  approach  to 
certainty,  all  the  effects  of  those  points,  in  a  code  which  is 
to  contain  so  many  new  laws  together  with  so  many  old 
ones ;  and  that  if  those  effects  are  not  considered,  so  many 
deficiencies  and  inconveniences  will  shortly  appear,  as  to 
render  the  work  totally  inadequate  to  the  intentions  of  its 
framers. 

4.  That  the  new  code  would  draw  all  attention  towards 
itself,  and  from  the  fountains  of  law ;  so  that  the  connec- 
tion might  be  easily  lost  with  the  earlier  stages  of  the  sci- 
ence,  by  the  study  of  which  it  could  alone  be  hoped  to  clear 
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up  ihe  obscuritieaof  a  jurisprudence  which  has  grown  with 
the  lapse  of  time. 

Many  of  the  Temaining  ohjections  have  reference  only  (o 
the  actual  condition  of  particular  couutries;  as,  for  in- 
stance, some  of  those  contained  in  the  essay  of  Mr.  von 
Savigny,'  a  Prnssian  professor  and  statesman,  would  seem 
to  apply  chiefly  to  Germany,  where  the  Roman  law  forms 
the  great  basis  of  the  jurisprudence,  and  has  been  worked 
up  with  the  German,  the  canon,  and  the  feudal  law  into  a 
system,  which,  from  its  variety,  seems  particularly  suited  to 
the  complicated  relations  of  that  country;  relations  which 
arose  out  of  the  historical  development  of  the  common 
bands  which  hare  been  entwined  round  the  German  stales, 
by  the  Roman  empire,  the  Christian  religion,  and  the  Teu- 
tonic institutions.  For  the  close  investigation  and  the  bet- 
ter understanding  of  Ihe  Rothan  law,  the  times  are  most 
favorably  circumstanced,  in  Ihe  recent  discovery  of  the  In- 
stitutes of  Gains,  and  in  the  general  attention  which  has 
been  of  late  directed  to  jui'isprudence,  as  well  of  the  Roman 
asGermaulaw;  so  that  it  would  certainly  be  unadvisable 
to  s,tay  at  this  moment,  by  the  enactment  of  a  code,  the 
^rther  progress  of  these  not  yet  completed  hivestigations. 

To  these  four  objections,  touching  all  codeS  in  general, 
the  following  remarks  may  serve  as  preliminary  replies. 

In  regard  to  the  first  Objection  I  would  say  :  To  demand 
from  a  code  that  degree  of  perfection  which  shall  render  il 
absolutely  final,  and  in  need  of  no  further  improvement ; 
and,  because  of  the  impossibility  of  ever  attaining  such  a 
degree  of  perfection,  to  abstain  from  any  attempt  at  a  thing 
necessarily  imperfbcl,  would  argue  misapprehension  of 
the  nature  of  finite  things.    As  everything  in  this  world  is 

<  On  (be  6tneM  of  tto  preMUt  ige  fbr  tegiiUtion  utd  Juritprudencc.  Ber- 
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imperfect,  it  would  be  extremely  irratioral  to  rgect  all  at- 
tempts to  realize  the  fonoation  of  a  code,  because  the  result 
must  be  imperfect. 

Perfection  is  meant  to  denote  the  full  and  well-ordered 
Aystem-'of  all  things  pertainiag  to  a  certain  ^ere ;  in  thit 
sense  DO  art  or  science  can  be  considered  perfect  But 
should  we,  for  that  reeeon,  abstain  from  embodying  iolo  a 
«yst£m  all  that  is  known  of  a  certain  subject,  just  because 
additions  may  be  made  to  our  knowledge  <^  ^ ;  or  the  more 
important  part  o(  it  be  still  unknown  1  In  this  way  we 
should  never  advance.  Every  code  might  be  better  —  so 
at  least  idle  speculatim  can  affirm;  for  the  noblest,  the 
grandest,  and  the  most  beautiful  of  aJl  the  works  of  art, 
might  be  imagined  more  noble,  more  grand,  and  more 
beautiful. 

Of  the  second  objection :  To  expect  of  a  code  a  minute 
completeness,  offering,  mechanically,  a  specific  solution  for 
each  of  &e  endless  occurrences  in  life,  is  evidently  unrea- 
sonable, and  vould  ai^e  in  the  person  eotertaining  the 
expectation,  a  great  misapprehension  of  tbe'n&thre  o(  a 
code,  and  indeed  of  jurisprudence  itself  A  code'holtfingf 
out  such  hopes  would  be  found  as  delusive,  as  a  medical 
guide-boob  professing  to  contain  a  specific  remedy  for 
every  disease,  withtwt  presupposing  in  the  person  umeuU- 
ing  it,  a  knowledge  of  thesci^ice  and  practice  of  medicioe. 

In  the  application  of  codes,  just  as  Jn  that  of  laws,  to  th6 
aolution  of  particular  cases,  difficulties  must  be  expected  to 
arise  J  but  they  will  be  met  wilJi  leas  frequeoUy  in  the  in-' 
crease  of  order  and  system  in  the  code-  When,  however, 
difficulties  ^f  that  nature  do  occur,  it  viU  be  for  the  onder- 
staoding  of  the  lawyers  and  the  judges  to  clear  them  up, 
for  the  very  reason  that  jurisprudence,  even  in  its  applica- 
tioo  to  the  affairs  of  life,  has  a  reasonable  and  living  nature, 
and  not  one  that  is  mecbuiical. 

In  every  important  case,  therefiwe,  besidea  «  code  there 
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would  always  be  wanted  the  assistance  of  scientific  law- 
yers, whose  pecuniary  interests  consequently  would  not  be 
narrowed  by  the  change,  and  who  would,  moreover,  have 
the  advantage  of  a  less  toilsome  study,  and  of  an  increase 
in  their  attachment  to  their  honorable  profession,  at  presenP 
rendered  distasteful  to  many  by  the  difficulty  of  entering 
satisfactorily  and  thoroughly  into  its  spirit,  as  each  individ- 
nal,  in  pursuit  of  a  knowledge  of  its  fountains  and  its  liteta- 
ture,  must  work  anew  the  mass  of  materials  of  which  it  is 
composed,  or  rather  by  which  it  is  encumbered.  Every 
lawyer,  conscientiously  applying  himself  to  his  profession, 
must  have  often  felt  his  endeavors  restrained  by  this  cir- 
cumstance, or,  at  least,  painfully  retarded. 

Thirdly :  That  great  caution  is  doubtless  necessary  in 
the  language  of  a  code  cannot  be  denied ;  but  that  it  is  not 
impossible  to  avoid  (he  dangers  specified  in  the  third  objec- 
tion, we  shall  endeavor  to  prove  at  a  later  period,  by  show* 
ing  the  care  that  ought  to  be  observed,  as  well  in  the  choice 
of  the  individuals  to  whose  learning  the  compilation  of  the 
code  would  have  to  be  entrusted,  as  in  the  composition  of 
the  code  itself. 

As  to  the  fourth  objection  :  That  the  code  would  inter- 
fere with  the  study  of  the  ancient  fountains,  which  applies 
principally  to  the  science  of  law ;  students  could  never,  for 
any  length  of  time,  lose  sight  of  and  neglect  the  impor- 
tance of  an  accurate  study  of  these  fountains. 

The  question,  nevertheless,  as  to  the  propriety  of  a  code 
for  each  state,  may  be  considered  as  resolving  itself  into 
this  simple  form  :  Whether  it  be  not  better,  at  least,  to  im- 
prove, although  perfection  cannot  be  at  once  attained,  but 
must  be  reached  by  gradual  approximations.  But  if,  in 
the  present  favorable  circumstances  of  this  country,  the 
capacity  for  extracting  the  spirit  of  the  laws  be  denied  to 
the  educated  portion  of  the  American  people,  or  its  class  of 
jurisconsults,  it  would  not  only  reflect  discredit  upon  the 
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community,  but  even  present  the  incongruity  of  a  nation, 
with  the  ocular  proof  of  its  capacity  furnished  in  the  exist- 
ence of  many  good  laws,  not  being  able  to  confide  in  the 
skill  of  its  learned  men,  merely  to  digest  those  laws  into  a 
well-ordered  system.  Moreover,  it  is  just  this  systematiz- 
ing, or  reducing  lo  general  principles,  which  is  the  irresisti- 
ble tendency  of  the  present  times. 

Jurisprudence  must  be  bandied  with  thought;  it  must  be 
a  system  in  itself,  and  can  only,  aa  such,  have  credit  with 
civilized  nations. 

The  sun  and  the  planets  have  their  laws,  but  they  know 
them  not;  barbarians  and  savages  are  ruled  by  instinct, 
custom,  feeling,  but  with  no  clear  knowledge  thereof;  and  it 
is  only  when  jurisprudence  is  taken  up,  in  its  true  spirit  and 
with  thought,  and  its  purity  ascertained  by  the  light  of 
reason,  that  it  can  be  freed  from  the  accidents  of  ieeling, 
crudeness,  selfishness,  and  be  invested  with  its  real  preci- 
sion, whereby  impartiat  justice  may  be  administered,  and 
be  made  to  acquire  reverence  in  the  eyes  of  the  ^ople. 

It  is  a  principle  of  universal  application  and  of  impera- 
tive necessity,  that  laws,  carrying  with  tbem  the  ob)igatioik 
of  obedience,  ought  first  to  be  made  known  and  be  rendered 
intelligible  to  all  men.  The  book  of  the  laws,  therefore, 
must  be  a  book  of  easy  comprehension  to  the  people  ;ii^ 
general.  The  Leipsic  Gazette  of  this  spring  states,  that,  in 
Prussia,  "the  minister  of  justice  has  issued  an  order  for  the 
suppression  of  all  Latin  and  French  terms  in  legal  docu- 
ments aud  proceedings,  and  for  the  adoption  of  a  plain  style 
which  can  be  understood  by  the  people  in  general."  Since 
the  English  language  is  sufficiently  copious  to  express 
whatever  ideas  and  terms  anglo-Americans  have  Deed  of; 
and  since  it  is  necessary  in  cases  of  importance  that  men 
should  DOt  only  be  able  to  know  what  their  lawyers  are 
talking  about,  but  also  the  very  words  of  the  laws,  without 
the  necessity  of  being  learned  in  a  dead  or  foreign  language, 
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*  it  must  cdOMquently  be  necesiary  that  the  laws  be  transla- 
ted enliv«ly  into  the  English  language.  These  same  rea- 
sons, which  we  have  ineDtioned  with  respect  to  the  English 
laws,  will  apply  with  the  same  force  to  any  other  language 
which  may  be  spoken  by  a  sufficient  number  of  people  to 
pay  the  expense  of  publication,  just  as  in  countries  of  Eu- 
rope, the  code  Napoleon  was  translated  into  the  languages 
of  all  those  countries  where  it  was  introduced. 

To  hang  up  the  laws  on  a  high  pillar,  as  Dionysius.  the 
tyrant  did,  so  that  no  cilizeii  could  read  them;  or,  which 
amounts  to  the  same  thing,  to  bury  them  under  all  the  ma- 
terials of  learned  books,  customs,  scattered  statutes,  and 
collections  of  decisions  or  conflicting  judgments  and  opin- 
ions, so  that  a  knowledge  of  jurisprudence  can  be  attained 
by  only  a  few  of  the  people;  such  a  state  of  things  can  in 
no  wise  be  justified.  Those  governments  which  have  given 
their  ]>eopIe  well-ordered  and  precise  systems  of  laws,  have 
not  only  been  the  greatest  benefactors  of  those  committed  to 
their  caret  but  have  moreover  performed  a  great  act  of  jus- 
ti{:e.  Jurisprudence  has  for  its  object  the  development  of 
rational  freedom,  the  holiest  and  most  noble  of  man's  capa- 
bilities. It  ought,  therefore,  to  be  made  known  to  him,  so 
mudh  of  it  at  least  as  may  be  intended  to  be  binding  <h)  his 
actions. 

If  I  may  now  consider  these  objections  as  refuted  and  the 
necessity  established  of  a  systematic  arrangement  of  the 
laws,  in  unison  with  the  demands  of  modem  times ;  or,  in 
other  words,  the  necessity  of  a  code ;  it  shall  now  be  the 
object  of  my  endeavors  to  set  forth  the  manner  in  which 
such  a  code  ought  to  be  compiled,  so  as  to  render  it  most 
suitable  to  the  ends  of  its  establishment 

7%e  code. 
A  code  should  contain  a  system  of  leading  principles,  ar- 
ranged in  puch  order  that  the  right  mode  for  determining 
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any  parljonlar  case  abontd  be  visible  on  the  face  of  it,  and  V 
be  within  the  grasp  of  any  person  of  scientific  attaiaments.' 
A  compilation  of  that  kind  would  piesuppose,  (a)  with  re- 
gard to  the  substance,  a  perfect  ctxp^heDsion  of  the  Jead- 
ii%  fundamental  principles  o{  the  lavs  aa  Uiejr  then  stood, 
always  with  reference  to  the  relative  weight  of  those  prin- 
ciples thsiDSelrBS,  and  to  the  whole;  consequently  a  ^rfect 
mastery  of  all  the  materials.  The  following  remarks, 
bearing  directly  upon  the  subject,  have  been  taken  from 
pages  33  and  24  end  page  26  of  the  report  on  the  Codifica- 
tion of  the  Common  Law  of  Massachusetts,  1837.  "  The 
general  principles  of  law  are  often  denominated,  in  the  jurid- 
ical language  of  continental  Europe,  emphatically  as  law — 
the  application  of  those  principles  as  jurisprudence."  "  The 
commissioners  are  of  opinion,  that  it  is  expedient  to  reduce 
to  a  code  those  priuciples  which  are  of  daily  use  and  famil- 
iar application  to  the  common  business  of  life,  and  the  pre- 
sent state  of  property  and  personal  rights  and  contracts, 
and  which  are  now  so  far  ascertained  and  eslabliihed  as  to 
admit  of  a  scientific  form  and  arrangement,  and  ar*  capable 
of  being  announced  in  distinct  and  delermiaate  proposi- 
tions." 

(fr)  With  regard  to  the  form,  a  style  so  clear  and  intelli- 
gible as  to  call  forUi  the  same  ideas  in  the  mind  of  every 
person  hearing  the  words  of  the  laws.* 

'  Tbi*  opinion  diffen  widely  from  that  which  would  oTMCome  an  imponi- 
bilitj,  and  baye  a  deciaion  ojjion  each  caae  cut  and  dried  :  in  allier  worda,  ■ 
material  completeness. 

■  That  a  at; le  cle«r  and  pkmk,  and  an  artlen  mode  of  ci^iivMioD,  an 
nqoiaitM  of  psramoont  importance  to  good  laws,  ii  adnraUy  exprtitd  in 
tba  following  words  of  QoiBtiliaa :  "  fhiina  Mt  viitiii  penpiciutai,  recto* 
ordo,pfopna  vetiM,  nihil  demqoe  deiil,n«q«e  nperflirat;  itaaennoet  doclia 
piobabilla  et  planni  imperilii  erit"  Monteiquwabuexpieaaed  himaelf  ina 
■imilat  itnin,  (de  I'eiprit  des  loia,  tome  iv.  line  zxiz.  chapitre  zn.)  "  Ceiu 
qni  ont  an  Ginie  aaaei  etenda  poor  ponvolr  donneT  dei  loi*  a  leor  nation  ou  k 
nne  antic,  dolrent  '&ire  de  eertunei  attentiona  anr  la  maniira  de  lea  former. 
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"  The  first  step  in  the  composition  of  a  code  will  neces- 
sarily be  to  collect,  with  all  care,  the  greatest  amount  pos- 
sible of  the  materials  of  taw ;  to  divest  them  of  everything 
obsolete ;  and,  by  discarding  all  the  circumstances  of  their 
growth  out  of  individual  cases,  to  set  them  forth  in  the  pure 
and  broad  garb  of  ideal  or  theoretical  axioms.'  The  code 
itself  should  be  composed,  not  so  much  with  a  view  of  cre- 
ating a  system  of  perfectly  new  laws,  but  rather  for  the 
purpose  of  extracting  from  the  given  materials  in  law,  Ihe 
leading  principles  of  the  existing  system,  in  general  but  pre- 
cise terms.  These  principles  must  be  seized  in  thought, 
and  be  made  the  basis  whereon  to  conduct  an  inquiry  into 
the  internal  'connection  and  the  nature  of  the  relationship 
of  these  several  principles  with  the  great  leading  points  of 
jurisprudence;  and  their  true  nature  having  now  been  fully 
ascertained,  it  will  be  possible  to  calculate,  as  it  were,  with 
these  principles,  in  order  to  appreciate  beforehand  the  pro- 
bable ibsults  of  any  combination  of  them  into  a  rule  of 
action.  This,  doubtless,  may  be  classed  amongst  the  most 
difficult  problems  of  the  science,  and  will  require  investiga- 
tions, not  only  into  the  gradual  growth  of  these  laws,  bnt 
also  into  the  history  of  those  circumstances  from  which 
these  laws  originally  sprang,  and  which  the  altered  state  of 
the  times  may  no  more  allow  to  be  sufficient  grounds  for 
the  existence  of  those  laws ;  as,  for  instance,  in  the  provi- 
sions of  the  old  English  law  for  the  imprisonment  of  debtors. 

Leistfle  endoitftM  concis;  lea  loii  dei  doaie  table*  Knitaii  modelede  pfeci- 
lioD :  lea  enfaai  lea  appreDKient  par  cgsar.  Le*  navellei  de  JuitlDisD  aoot  n 
diffiuet  qu'il  fallat  lea  abrt^t.  Le  atjle  dei  loia  doit  ^tre  aimple.  L'ezpre» 
■ion  directs  ■'entend  tmtjaitTt  mieaz  que  t'ezpreaaion  refl^hte.  Qaaod  le 
■tjledealotieat  eDfl6,0Diie  lei  regude  que  comme  an  ouTr>gr  d'oatentation. 
Lonque  darn  one  loi,  lea  eiceptioni,  limitation*,  modification!,  ne  cont  point 
DtctMairea,  il  raat  l>eaucoup  meiiu,  n'cD  p<dDt  mettre :  de  paieil*  dttaib 
jeltcDt  dan*  de  naateanx  dilaila,"  elc. 

'  On  this  point  much  ban  alreadj  l>een  done  bj  the  le 
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The  absurdity  of  eeeJDg  thousands  of  free  citizens  im^ttis-  ' 
oned,  because  of  their  inabihtjr  to  pay  a  few  dollars,- gradu- 
ally led,  in  the  states,  to  the  repeal  of  this  lav.  Tli»  more 
humane  laws  of  modem  times  punish  only  the  fraudulent 
debtor,  not  honest  poverty.  In  the  room  of  these  enact- 
ments, and  of  others  of  a  simitar  nature,  laws  must  be 
passed  more  in  harmony  with  the  relations  of  the  day, 
more  reasonable,  and  more  in  accordance  with  the  spirit  of 
jurisprudence.  These  changes  ought  not,  however,  to  pre- 
judice the  rested  rights  of  individuals,  and  where  the  pub- 
lic good  nevertheless  demands  their  sacrifice,  compensation 
ought  to  be  awarded  according  lo  an  equitable  standard. 

From  the  above  remarks,  it  may  be  collected  that  the  end 
and  intention  of  a  code  are  to  combine  the  principles  of  law, 
which  are  derived  from  history,  into  one  system  with  the 
principles  of  law  which  are  found  in  our  reason,  have  been 
approved  of  by  philosophy,  and  may  be  looked  upon  as  the 
result  of  the  high  degree  of  civilization  of  modern  times. 

In  the  composition,  therefore,  of  a  comprehensiitf  code,'it 
will  not  be  sufficient  merely  to  work  up  the  historical  facts 
into  a  system,  but  the  aid  of  a  philosophical  knowledge  of 
civil  and  political  life  will  also  be  required,  as  it  i«  only- 
when  all  the  legal  relations  of  external  life  have  been  regu- 
lated according  to  reason,  that  the  long-enduring  validity 
of  a  general  code  maybe  calculated  upon.  The  philosophi-' 
cal  consideration,  moreover,  of  the  historical  development 
of  jurisprudence  will  afford  to  lawyers,  in  the  experience  of 
past  ages,  valuable  instructions  as  (o  what  is  necessary  in 
law  and  what  is  merely  incidental.  In  this  manner  a  sys- 
tem of  perfect  law  may  be  built  up,  approving  itself  as  the 
beautiful  and  free  expression  of  the  internal  life  of  a  people, 
proceeding  out  of  its  being,  and  enduring  with  its  principles. 
And  jurisprudence  will  have  acquired  from  the  code,  by 
being  reduced  to  the  simplest  and  best-ordered  form,  its 
attributes  of  certainty,  perspicuity,  and  method. 
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^  That  a  code  must  contain  also  the  civil  process,  or  the 
rules  of  legal  procedure,  and  eveo  the  criminal  law,  will  be 
assented  to  by  all  competent  judges,  vitbout  any  further 
remarks. 

The  prosperons  condition  of  the  law  must  be  ever  de- 
pendent upon  three  grand  requisites: 

1st.  Full  and  clear  sources  of  the  law. 

2d.  An  able  body  of  lawyers.' 

3d.  A  suitable  civil  process. 

As  the  first  of  these  facts  is  the  subject  of  the  whole  of 
the  present  essay,  it  will  be  unnecessary  to  treat  it  specially 
here. 

In  regard  to  the  second,  I  quote  from  the  "  Commenta- 
ries "  of  chancellor  Kent,  "  on  American  Law,"  vol.  L  part 
2,  of  the  Judicial  DepartmenL  "  The  organization  of  the 
judiciary  establishmeut  has  stood  the  test  of  ezperieoce,  and 
has  been  so  successful  and  beneficial  in  its  operations,  that 
the  admini6trsti(xi  of  justice  has  been  constantly  rising  in 
influence  and  repuution."  And  this,  will  always  be  the 
case  if  the  judiciary  department  be  kept  independent,  as 
well  from  the  executive  as  fnan  the  people,  by  being  ap- 
pointed to  hold  their  office  during  good  behavior.  But  if 
even  the  higher  judges  were  elected  for  a  short  time,  so  as 
to  pcoduce  a  rotation  in  that  department,  then  petty  lawyers 
only  would  have  the  office,  because  the  greater  jurisU 
would  Dot  accept  it;  justice  would  then  become  a  party 
matter,  and  all  true  security  of  person  and  property  be  de- 
stroyed. Kent  admires  the  English  rule  of  appmntiog 
judges  to  hold  their  office  during  good  behavior ;  but  Prus- 
sia makes  the  judiciary  power  still  mate  independent  of  the 
king  and  people,  by  appointment  for  llie,  and  removable  for 

■  Compue  the  above-mentiNied  "  Heport  od  the  CodiAeation  of  tbe  Com. 
■non  L*w  of  HamchoieUa,"  page  36,  $  §  3, 4. 
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crime  only.'  With  respeet  to  the  third  j  as  the  law  can 
only  attain  perfect  efficiency  by  means  of  a  good  ciril  pro- 
cess, we  now  proceed  to  the  consideration  of  this  point. 

The  principle  upon  which  the  civil  processes  of  this 
coantry  are  founded,  are  suited  to  the  nature  of  things,  and 
may  be  carried  through  with  strict  consistency. 

The  obstmclioaa  to  the  establishment  of  a  good  civil 
process,  as  well  as  want  of  despatch  in  suits,  injure  greatly 
the  security  of  rights,  consequently  the  value  of  those  rights. 

For  this  reason  it  is,  that  rights,  on  account  of  which 
sails  have  been  instituledj  lose  greatly  in  value  when  the 
process  is  faulty ;  therefore  credit  depends  considerably  on 
ibe  condition  of  the  civil  process. 

A  faulty  civil  process  would  deprive  the  best  laws  of 
effect,  and  even  weaken  the  authority  of  legislation  itself, 
because  a  r^ard  for  the  laws  is  always  diminished  when 
they  have  not  sufficient  power  and  energy.  Formalities 
ate  requisite  both  in  the  civil  and  criminal  process,  in  so  far 
as  they  conduce  to  the  reasonable  security  of  the  liberty  of 
the  acctised.  But  their  excess  must  strike  at  the  root  of  all 
good  legislation.  In  the  criminal  laws,  again,  more  than 
in  any  other  portion  of  jurisprudence,  the  proof  has  been 
frequently  furnished  of  the  necessity  of  modifying  according 
to  the  demands  of  the  times.  What  an  extraordinary  c«n- 
trUt  is  to  be  found  in  the  cruelties  of  the  punishments  of 
the  middle  ages  and  the  earlier  centuries,  compa'red  With 
the  really  christian  mildness  and  reasonable  severity  of  the 
ptesent  American  penal  laws,  particularly  in  the  peniten- 
tiaries of  this  country,  which  truly  do  honor  to  America,  by 
blowing  that  it  has  never  forgotten  that  the  erring  man 

'  ''CtuqoiMitiUM  toon  maiiw  l«i  toil  poor  gouf  erner  ka  peuplMdai- 
TCDt  loujoon  HI  UiiKr  gouTciuer  eoi  mBmee  par  lei  loii."  Ftntlati.  8e« 
Ibe  ippceh  of  O.  C.  Veipluik  on  the  uneDdmeDt  or  tbt  Imw  and  the  refarm 
«f  the  jndiciuy  lyitcm  ID  ibe  ■(«•  of  New  VoA,  ie>!>. 
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was  once  a  citizen,  and,  although  in  prison,  is  a  human 
being  capable  of  improvement. 

On  the  naittre  of  an  asaemblf/  in  each  state,  for  the  purpose 
of  framing  a  code  of  its  laws. 

In  order  that  a  code  may,  above  all  (bings,  possess  those 
qualities  so  necessary  to  all  systems,  ttniiy  and  amsistenof, 
the  plan  of  the  whole  as  veil  as  its  final  wording  must  be 
the  work  of  one  individual,  whose  ideas  and  expressions 
may  afterwards  be  examined,  and  amended  by  others. 

The  greatest  care  must  be  used  iu  the  election  of  this  in- 
dividual and  his  coadjutors,  for  whose  judicious  choice  the 
followiog  remark  may  serve  as  a  guide.  Without  an  his- 
torical and  philosophical  investigation  of  the  existing  laws, 
it  can  hardly  be  expected  that  a  good  system  of  jurispru- 
dence will  be  produced ;  so  that  it  is  greatly  desirable  that 
the  president  as  well  as  the  members  of  this  assemby  shall 
possess,  equally,  an  historical  and  philosophical  turn  of 
mind,  but  from  the  rareness  of  this  twofold  scientific  dispo- 
sition, the  greater  care  ought  to  be  taken  to  elect  such  men 
only  as  are  distinguished,  or  at  least  that  some  of  them 
*8bould  be  familiar  with  the  philosophy,  and  others  with  the 
history  of  jurisprudence. 

In  order  to  set  forth  still  more  clearly  the  importance  of 
having  the  members  of  this  body  possessed  of  these  qualifi- 
cations, or  at  least  distinguished  for  one  or  the  other  of  them, 
I  shall  endeavor  to  expose,  separately,  the  result  of  both. 

With  regard,  in  the  first  place,  to  the  historical  elements 
of  positive  law,  Montesquieu,  Savigny,  and  Thibaut  have 
admirably  laid  down  what  ought  to  be  looked  upon  as  the 
true  opinion.  Montesquieu  chiefly  directs  his  remarks  to 
the  circumstance,  that  legislation  itself  and  its  particular 
rules  ought  not  to  be  considered  as  isolated  and  abstract 
objects,  but  as  subordinate  parts  of  one  whole,  intimately 
connected  with  all  those  other  regulations  which  make  up 
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the  character  of  a  nation  and  of  a  certain  period,  and  which    ' 
obtain  through  that  connection  their  real  meaning,  as  veil 
as  their  justification. 

Savigny's'  remarks  are  of  a  similar  tendency,  and  go  to 
prove  that  this  historical  disposition  is  indispensable  in 
legislation,  in  order  to  render  it  possible  to  seize  distinctly 
the  peculiar  features  of  each  period  end  of  each  law,  and  to 
view  each  idea  and  sentence  in  a  living  connection  with  the 
whole ;  that  is  to  say,  in  the  proportions  which  are  alone 
natural  and  true. 

A  similar  opinion  is  expressed  by  Thibaul,  in  the  follow- 
ing words.'  "  The  historico-philosophical  jurist  is  undeni- 
ably the  only  one  who  can  really  solve  a  given  problem; 
who  can  even  discover  that  a  problem  has  been  propounded 
for  closer  inquiry.  He  is  in  possession  of  distinct  and  ex- 
actly developed  ideas  on  the  difference  between  the  duties 
of  coinpuision  and  those  of  conscience,  and  on  the  nature  of 
stem  law  and  equity.  He  now  opens  his  book  of  the  law, 
and  finds  cases  decided  after  the  same  principles,  but  no- 
where those  principles  themselves;  and  decisions,  not 
always  in  accordance  with  those  principles.  Here  be  dis- 
covers a  problem  —  he  questions  history  for  a  solnlion;  if 
she  is  silent,  he  turns  to  his  philosophy.  Perhaps  we 
should  have  decided  according  to  our  philosophy  or  our  com- 
mon sense,  just  in  the  same  way  as  our  forefathers  and  the 
Romans  did.  Why  then  not  explain  those  decisions  with 
the  help  of  the  same  reasons,  which  will  always  make  in- 
telligent the  decisions  of  common  sense.  It  may  also  hap- 
pen, on  the  other  hand,  that  history  offers  means  of  inter- 
pretation ;  that  perhaps  an  excessive  bias  toward  lenity, 

'  S«npi7,  on  Um  Fitntm  of  the  pment  tge  for  LeguUtum  ud  Jnnipni- 
dwce,  page  48. 

■  Thib&nt,  Tanncbe  Dber  buubIdb  Tfaeilo  der  Theoria  de*  Itechta,  Bud. 
1,  PSP  HI. 
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may  be  most  naturally  ezplained  by  an,  efleminale,  over- 
refined,  and  orerheated  character  of  the  people,  or  from 
other  external  circumstances.  These  remarks  serve  only  to 
show  that  philosophy  and  history  can  and  ought  to  go  hand 
in  hand." 

And  is  it,  then,  indeed  possible  to  understand  the  present 
coDdition  of  an  organic  stale  of  things  which  has  not  yet 
been  sufficiently  explained,  without  putting  it  in  connecticm 
with  its  past  history  t 

Out  of  that  which  once  looked  like  law,  there  has  pro- 
ceeded the  law  which  holds  at  present,  and  which  is  there- 
-  fore  only  what  it  is  and  aa  it  is,  because  the  old,  in  the  act 
of  becoming  obsolete,  gave  birth  to  the  new.  In  the  past 
times  of  thousands  of  years,  the  germ  is  contained  for  the 
l^islation  which  now  rules  our  conduct.  The  blossom 
must  decay,  that  the  fruit  may  may  be  matured.  But  can 
we  understand  the  production  of  the  fruit,  without  going 
back  from  iti  existence  to  its  origin,  and  from  its  origtu  to 
the -first  priobfples  of  its  essence  1  It  is  only  the  ignoble 
spirit  who  stands  gaping  at  that  which  is,  and  sees  Do 
further,  and  will  not  see  further,  than  that  it  is,  but  the 
how?  andtheui^y?  have  been  reserved  for  the  spirits  of 
the  better  class  only. 

Confined  to  its  own  sphere,  there  is  much  merit  in  con- 
sidering the  beginning  and  the  development  of  taws  aa  tbey 
appear  in  the  course  of  time ;  which  is  a  purely  historical 
labor,  establishing  the  knowledge  of  their  natural  capacity; 
this  is,  however,  very  different  from  the  philosophical  con- 
sideration of  law.  For  the  development  from  historical 
foundations  ought  not  to  be  confounded  with  the  philoao* 
phical  development  from  the  idea ;  and  the  historical  ex- 
planation ought  not  to  be  extended  into  a  justification  which 
is  lawful  in  itself;  because  a  point  of  law  may  approve 
itself  necessary  under  circumstances  and  times,  and  be  per- 
fectly well-founded  and  consecutive,  and  yet  be  in  itself 
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onreBSOiable  and  imlawfal.  Pbiloaoptucally  to  ettaUish 
points  of  law,  means,  to  prore  from  the  id«a  thitt  they  ara 
reaaooable  and  lavful  in  themselyes.  If  this  distinction  is 
not  observed,  the  point  of  view  will  be  displaced,  and  the 
inquiry  after  the  true  justification,  according  to  the  idea  of 
TeasoD,  be  tranafonned  into  ime  of  justification  from  circum- 
stances and  cmuequeooea,  which  latter  may  possibly  rest 
upon  false  foundations ;  and,  in  a  word,  the  external  phe- 
nomena be  put  in  the  place  of  the  nature  of  the  thing.  It 
happens,  besides,  that,  if  the  external  origin  has  been  con- 
founded with  the  origin  fnsn  the  idea,  the  historical  jualifi- 
cation  unctHiscioasly  l»ings  about  just  the  very  contrary  of 
what  is  intended. 

If  the  origin  of  any  institution  is  found  to  be  perfectly 
mitable  and  necessary  with  regard  to  particular  conditims, 
and  the  institntum  itself  jnst  what  the  historical  point 
of  view  requires,  it  follows,  if  this  is  to  be  reckoned  a 
sufficient  justification  of  the  thing  itself,  that  exactly  the 
contrary  has  been  proved ;  that,  becauift'  those  ciicum- 
■tancee  do  no  longer  exist,  the  institution  has  lost  iXa  mean- 
log  and  ptoprnty.  It  is  only  for  political  reasons,  because, 
among  others,  rights  once  acquired  must  be  pratected  by 
the  state,  that  (heir  continuance  can  be  justified,  although 
their  nnfitoess  foi  modem  times  may  not  be  denied. 

Besides  this  historico-philoaophical  disposition,  Ukeas  men 
ought  to  possess  discretion,  and  a  firm  and  upright  charac- 
ter, though  free  from  obstinacy  and  selfishness,  so  that  they 
may  not  allow  themselres  to  be  detenoined  by  paltry  oi 
egotistical  motives. 

This  assembly  might,  therefore,  consist  of,  1st.  Sitting, 
or  retired  members  of  the  highest  courts  of  justice,  men 
qualified  by  their  position  and  occupation  to  become  im- 
bued with  a  clear  and  thorough  knowledge  of  the  whole  sub- 
ject, and  thereby  enabled  to  estimate  the  importance  of  an 
individual  case,  and  its  relation  to  the  syitam  in  geoenl. 

VOL.   XXVI.  —  MO.  LU.  20 
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2)1.  The  most  4>3tinguished  theoretical  jurists,  who  are 
deeply  versed  in  Ibe  science  of  the  law,  and  philosophers, 
whose  scientific  minds  can  alone  make  the  given  maleriala 
fruitful,  by  developing  their  principles  and  the  system  ac- 
cording to  which  they  should  be  arranged. 

3d.  The  most  approved  practical  lawyers,  elected  from 
the  members  of  the  courts  of  law  and  the  body  of  advocates, 
and  who  might  be  looked  upon  as  representatives  {rom  the 
commonwealth,  from  their  having  bad  occasion  to  observe 
more  closely  the  wants  of  the  citizens,  and  to  collect  a  great 
amount  of  special  experience ;  but  who  ought,  besides,  to 
possess  a  comprehensiTe  knowledge  of  jurisprudence,  in  or- 
der to  secure  their  being  able  to  furnish  valuable  results  of 
experience. 

It  may  with  certainty  be  recommended,  as  relates  to  the 
qualifications  of  the  learned  fellow-laborers,  that  they  ought 
to  be  not  only  versed  in  the  anglo-American  law,  but  also 
in  the  Roman  jurisprudenco,  and  the  philosophy  of  the  sci- 
ence, because  the  American  law  sprang  from  the  old  Eng- 
lish law,  has  derived  many  improvements  in  the  last  fifty 
years  from  the  Roman  code,  and  now  requires  a  philoso- 
phical system  and  a  precise  definition  of  its  principles. 

At  this  place  the  remark  will  be  highly  satisfactory,  that 
the  resdy  zeal  and  the  recent  labors  for  the  philosophy 
of  law  'bp.Te  already  done  much  for  (he  law,  so  that  the 
modems  have  acquired  essential  advantages  over  the  an- 
cients, and  are  capable  of  producing  in  the  sphere  of  legis- 
lation, works  which  may  far  surpass  those  of  their  fore- 
fathers. 

Let  great  care  be  shown  in  the  election  of  the  members 
of  this  assembly ;  for  here  it  is  not  numbers,  but  talents, 
which  obtain  the  palm. 

We  can,  on  no  account,  dispense  with  the  good  advice  of 
our  contemporaries  and  predecessors.  That  of  the  latter 
is  contained  in  the  sources  of  the  taw.    That  of  the  fbnner 
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is  the  collectire  wisdom  of  the  great  iQen  throughout  the 
Union.  And  it  must  be  manifestly  desirable,  not  only  from 
the  power  arising  from  the  unity  of  the  United  States  and 
the  iutricaciea  springing  from  the  internal  communication 
between  the  different  states,  but  also  from  the  circumstance 
that  one  state  may  not  possess,  in  the  resources  of  its  own 
jurisconsults,  statesmen,  aad  philosophers,  a  sufficiency  of 
means  for  creating  a  perfect  system  of  civil  jurisprudence ; 
that  the  code  for  each  state  should  be  compiled  by  the 
joint  labors  of  the  most  eminent  men  of  all  the  stales  of  the 
Union.'  The  members  of  such  a  deliberative  body  might 
be  appointed  by  the  governor  and  senate  of  each  state,  in 
the  same  manner  as  the  officers  in  the  judiciary  department 
of  the  United  States  are  appointed  by  the  president  and 
senate,  with  these  exceptions,  that  each  state  shall  have 
the  right  of  electing  from  another  state  any  celebrated  liter- 
ary or  scientific  man,  who  might  appear  to  Ihem  peculiarly 
fitted  for  this  great  business,  and  in  order  the  more  to  guard 
against  the  effect  of  party  spirit,  I  would  propose  that  a 
convention  for  the  nomination  of  candidates  be  composed 
of  an  equal  number  from  each  profession ;  for  those  persons 
best  fitted  for  such  an  office  generally  have  too  much  re- 
MTvedness  of  manner,  and  have  too  little  r^ard  to  popular- 
ity, to  secure  an  election  by  universal  suffrage.  In  regard  to 
these  appointments,  we  observe  with  the  gieatest  satisfaction, 
the  judicious  selections  of  members  which  have  been  made  to 
supply  the  bench  of  the  supreme  court,  and  which  does 
honor  to  this  country.  By  a  similar  means  we  hope  (o  pro- 
cure as  able  a  selection  to  compose  these  important  bodies. 
The  debates  in  the  senates  of  the  different  states,  concerning 
the  men  to  be  appointed,*6hould  be  public,  because  then  we 

■  In  England,  France,  and  Gennany,  the  people  elect  Ihe  nteinbera  of  Hipit 
general  leg:iaIatiTe  bodiei  indiaciiminately  from  all  diitricta  of  the  eoantrj, 
and  an  not,  aa  in  tin  United  SlatM,  confined  to  thnn  lendiuf  in  Ibcir  own 
diMriet. 
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shal]  also  be  able  lo  disliogtiish  the  great  minds,  who  vill 
be  zealous  in  their  support  of  the  worthy,  whereas  little 
minds  will  discover  themselves  by  their  envy  and  jealousy. 
By  these  deKberative  bodies  we  should  make  the  laws  more 
reasonable,  therefore  more  permanent  and  lasting.  And  the 
less  Ih^  consequence  of  passion  and  party  spirit,  because,  in 
this  proposed  assembly,  the  greater  would  be  the  weight  of 
argument  and  knowledge  of  thorough  lawyers,  statesmen, 
and  philosophers,  and  thus  a  remedy  be  provided  against  the 
serious  evil  which  Kent  mentions  in  his  Commeolaries  on 
American  Law,  vol.  i.  p.  227 :  —  "A  mutable  legislation  is 
attended  with  a  formidable  train  of  mischiefs  to  the  com- 
munity. It  weakens  the  force,  and  increases  the  intricacy 
of  the  law,  hurts  credit,  lessens  the  value  of  property,  and 
it  is  an  infirmity  very  incident  to  a  republican  establishment, 
and  has  been  a  constant  source  of  anxiety  and  concern  to 
their  most  enlightened  admirers.  A  disposition  to  multiply 
and  to  change  laws  upon  the  spur  of  the  occasion,  and  to 
be  making  constant  and  restless  experiments  with  the  statute 
code,  seems  to  be  the  natural  disease  of  popular  assemblies. 
In  order,  therefore,  to  counteract  such  a  dangerous  propen- 
sity, and  to  maintain  a  due  portion  of  confidence  in  the 
government,  and  to  insure  its  safety  and  character  at  home 
and  abroad,  it  is  requisite  that  another  body  of  men,  (the 
senate  of  the  United  States)  coming  likewise  from  the  peo- 
ple, and  equally  responsible  for  their  conduct,  but  resting 
on  a  more  permanent  basis,  and  constituted  with  stronger 
inducements  to  moderation  in  debate  and  to  tenacity  of 
purpose,  should  be  placed  as  a  check  upoa  the  intemper- 
ance of  the  more  popular  department" 

The  codification  should  be  entrusted  to  a  union  of  law- 
yers, under  the  direction  of  a  president,  and  not  to  a  single 
individual,  because  the  knowledge  and  experience,  required 
for  the  suitable  compositiim  of  the  laws  in  the  various  de- 
partments of  jurisprudence,  are  more  extensive  than  could 
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possibly  be  united  ia  one  man,  vhilst  their  numbers  would 
excite  a  more  thorough  ezamiaatiou  and  discussion,  and 
preveat  an  obstinate  adherence  to  extremes.  A  spirit  of 
circumspection  and  a  perfect  knowledge  of  t?]e  extent  of  the 
subject  which  is  to  be  entrusted  to  their  skill,  must  guide 
the  assembly,  if  its  usefulness  is  to  be  certain  and  efficient. 

The  number  of  members  in  this  assembly  should  be 
suited  to  the  sphere  of  its  activity. 

In  the  assembly  in  question,  the  president  should  be  en- 
trusted with  the  drawing  up  of  a  plan  for  the  whole  sub- 
ject, the  management  of  the  future  discussions,  and  the  final 
composition.  It  may  be  expected  that  the  assembly  itself 
would  transfer  the  conduct  of  affairs  to  the  ablest  of  their 
body,  80  that  probably  the  most  sagacious  and  talented  men 
would  be  the  soul  of  this  assembly. 

Method  of  compilation. 

The  pitsident  having,  as  aforesaid,  the  design  a 
agement  of  the  whole  under  his  charge,  ought  to 
after  a  simple  aiid  perspicuous  plan,  a  draft  of  all 
jects  that  are  to  be  discussed. 

From  this  draft,  each  member  would  select  those  subjects 
most  suited  to  his  previous  acquirements.  Each  would 
then  give  in  his  productions,  in  the  exact  style  which  they 
ought  (o  have,  if  they  were  to  be  published.  And  moreover, 
though  only  for  scientific  purposes,  an  historical  enumera- 
tion of  all  the  fountains,  and  as  perfect  an  account  as  possi- 
ble, of  the  hterature  he  had  examined,  with  accurate  quota^ 
tions  in  order  to  keep  the  sources  accessible;  all  which 
might  be  embodied  in  the  form  of  notes  beneath  the  text  of 
the  code.  In  this  way  the  mass  of  the  materials  would  be 
thoroughly  and  perfectly  digested.  In  order  not  to  lose  sight 
of  the  necessary  unity,  these  productions  ought  to  be  read 
aloud  in  the  presence  of  all  the  members,  and  each  should 
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pay  strict  attention  to  prevent  any  contradictiona  in  the 
individual  works.  Partially  or  entirely  unsuccessful  produc- 
tions should  be  prepared  anew ;  in  which  latter  case,  several 
individuals  might  draw  up  the  same  law,  each  by  himself, 
whereupon  their  drafts  might  be  compared  in  session,, be 
improved  by  selections  from  each,  and  by  verbal  and  writ- 
ten amendments,  and  be  united  into  one  lucid  whole. 

It  has  been  always  observed  in  the  verbal  transactions  of 
assemblies,  as  for  instance,  in  congress,  that  many  able 
men  are  frequently  prevented  from  speaking  by  shyness,  oi 
other  causes  more  respectable,  although  they  may  be  in 
possession  of  the  soundest  views.  The  amount  of  their 
knowledge  and  experience  is  here  almost  withdrawn  from 
the  deliberations,  and  does  not  increase  in  the  degree  in 
which  it  might  and  should,  the  maturity  of  the  measures 
which  may  be  finally  adopted.  In  order  to  meet  this  evil, 
the  members  of  the  proposed  assembly  ought  to  be  permit- 
ted and  encouraged  to  hand  in  written  amendments,  which 
probably  would  be  frequently  offered  in  this  assembly,  in 
which  solidity  would  be  more  esteemed  than  pompous  de- 
livery. 

The  publicity  of  these  sessions  seems  to  be  necessary,  in 
order,  that,  on  the  one  hand,  a  lively  interest  and  a  perfect 
confidence  may  be  maintained  among  the  people,  from  the 
conviction  that  the  debates  upon  the  civil  jurisprudence  are 
open  to  criticism,  and  that  shame,  that  great  protector  of 
human  liberty  and  the  instrument  by  which  publicity  works 
with  such  irresistible  power,  is  breaking  down  the  selfish- 
ness, or  obstinacy,  or  ignorance  of  the  members; — and  in 
order,  that,  on  the  other  hand,  those  jurists  who  do  not  sit 
in  this  assembly  may  be  prepared,  by  an  attendance  at 
these  sessions,  for  future  l^slative  activity. 

The  minutes  of  the  proceedings  ought,  besides,  to  be 
made  kaown'through  the  press,  so  that  the  nature  and  ori- 
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gm  of  Ibe  new  laws  may  be  well  understood,  and  an  bis- 
torical  and  literary  interest,  whicb  would  else  be  wanting, 
be  impressed  upon  the  laws  and  the  jurisprudence. 

And  finally,  all  thoughts  should  be  laid  aside  of  wishing 
to  finish  so  difiBcult  a  task  in  a  few  years;  there  is  no  rea- 
son for  haste,  and  nothing  did  more  injury  to  Jastinian's 
code  than  the  ezcessivfl  precipitali<Hi  with  which  it  was 
compiled. 

^rom  this  first  attempt  some  perfection  ought  certunly  to 
be  expected,  though  not  the  highest.  Thra'e  has  tKver  yet 
been  established,  in  any  state,  a  single  institution  which 
offered  at  once  the  highest  degree  of  perfection.  How 
much  less  can  such  be  expected  at  the  first  attempt  at  a 
system  of  legislation,  which  is  to  embrace  the  whole  jus 
privatum,  or  municipal  law  of  a  state. 

The  whole  American  jurisprudence  would  acquire,  from 
each  good  code,  similar  and  even  greater  advantages  than 
those  which  Blackstone  procured  by  his  work  for  the  English 
law,  which,  before  his  time,  was  nearly  incapable  of  being 
understood  as  a  science,  even  though  his  work  was  not  sanc- 
tioned by  legal  authority.  But  would  any  body  seriously 
maintain  that  it  bad  been  better  if  Blackstone  had  not  spread 
BO  much  tight  and  so  many  facilities  over  this  intricate  sub- ' 
ject  "J  To  such  facilities  the  code  would  snpnadd  the  infiuence 
of  its  legal  authority,  whilst  anything  faulty  that  might  be 
found  in  it  would  be  gradually  amended  by  the  codifying 
assembly,  whose  functions  ought  to  continue,  even  after  the 
completion  of  the  code,  as  shall  be  more  particularly  dwelt 
upon  in  its  proper  place ;  and  as  there  would  be  less  busi- 
ness, there  would  be  a  proportionably  less  number  retained. 

After  a  code  has  received  its  final  revision  by  the  assem- 
bly, it  will  have  to  be  printed  and  circulated  throughout 
the  states,  in  order  (o  induce  all  thinking  men  to  express,  in 
the  public  papers,  or  by  private  letters,  any  doubts  or  ob- 
jections  which  they  may  entertain.    For  it  is  due.  to  the 
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dignity  of  tboM  eonolriet  whore  law  and  Ubstty'  are  re- 
spected, to  coomiU  with  the  people  about  the  regolatiODf  hj 
which  they  are'  to  be  bound ;  and  the  more  so  as,  by  one 
unwise  law,  the  happiness  of  a  country  may  be  disturbed. 
Sufficient  time  haviog  been  granted  to  public  opinion  to 
express  itself  openly,  before  the  final  pablicatioo  of  the 
code,  and  the  well-founded  objections  having  been  weighed 
and  attended  to  by  the  assembly,  the  code  would  then  be 
laid  before  the  legislature  of  its  state,  for  the  ultimate  scru- 
tiny and  ratification,  where  those  wishes  of  the  people, 
which,  notwithstanding  the  right  of  petition  to  that  assem- 
bly, might  hitherto  have  been  disregarded,  and  should  ap- 
prove themselves  of  weight,  could  obtain  a  hearing  and  a 
certain  admission  into  the  code.  Whatever  was  introduced 
in  this  present  stage,  and  might  disturb  the  imity  of  the 
whole,  ought  to  be  introdnead  as  an  ezcepUou,  and  be  de- 
signated as  such. 

Of  the  neoesniy  of  a  permanent  aatemblyfor  the  purpose  of 
contmuaUy  amending  and  remoddling  the  lavs,  according 
to  the  spirit  of  the  times. 

Thus,  finally,  the  code  will  have  been  digested.  Bnt  we 
may  not  even  then  forget  that  the  law  necessarily  pro- 
gresses with  man  in  the  form  of  customs  aud  statutes,  iu 
the  way  we  have  attempted  to  develope  more  at  lai^  in  the 
preceding  pages ;  and  that  its  meaning,  which  we  described 
elsewhan  as  the  reasonable  at  a  certain  stage  of  develop- 
ment, contains  within  itself  the  necessity  of  a  continual  ad- 
vance, or  retrogression. 

What  ought  to  be  done  at  this  point,  with  a  tal\  r^ard  to 
the  nature  of  law,  can  be  almie  aoqnired  from  the  pages  of 
history ;  from  which  we  learn,  that  the  civil  jurisprudeQce 
of  the  Romans  owed  its  circumspect  expansion,  and  a  per- 
fection that  haa  never  again  been  attained  in  any  country, 
to  the  carefully  united  action  of  legialatioa  and  jariqm- 
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deuce,  whkh  went  on  blether  with  an  eqnal  step,  and  to 
the  intimate  alliance  of  theory  and  practice.  The  unpat- 
sUeled  derelopment  of  the  Roman  civil  jurisprudence 
rested  mainly  upon  the  ever  united  action  of  the  prselors  as 
administrators  of  the  law  in  their  edict,  and  of  the  Roman 
lawyers  as  representatives  of  the  jurisprudence.  The  office 
of  the  prslor  wbamta  and  peregrinus  in  Rome,  and  the 
edicts  which  they  promulgated  for  the  period  of  their  term 
of  office,  one  year,  included  within  their  objects  the  civil 
process  and  the  whole  civil  jurisprudence.  This  system  of 
edicts  cannot  be  traced,  in  its  origin,  to  any  actual  and  real 
legislation,  which  from  the  very  beginning  had  ever  been  an 
affair  of  the  people,  promulgated  by  its  various  legislative 
bodies;'  bat  consisted  in  a  declaration  of  the  principles 
which  the  prsetor  inlend.ed  to  be  guided  by  in  the  execution 
of  his  duties,  and  which  acquired,  in  the  following  manner, 
their  legal  authority. 

After  Rome  had  extended  her  dominioDS  over  the  greater 
part  of  the  then  known  world,  the  relations  of  her  citizens 
among  themselves  and  with  foreigners  had  become  con- 
tinually more  intricate  and  varied,  and  new  manners  and 
customs  had  been  introduced,  the  prsetors  were  led  — 
not,  indeed,  from  any  fixed  plan,  but  rather  from  the  neces- 
sity which  lay  in  the  altered  state  of  the  times  and  the 
enlarged  circle  of  communication  —  to  alter  and  continually 
to  amend  the  regulations  of  the  civil  law,  always,  however, 
with  regard  to  the  spirit  of  the  times.  In  the  expansion 
of  the  law,  nevertheless,  the  prectors  were  forced,  by  the 
disposition  of  the  Roman  jurists  —  which  strongly  held  to 
all  that  had  descended  from  former  times  —  to  keep  always 
before  their  eyes  the  leading  fundamental  principles  of  the 
then  existing  law,  and  not  to  hurt  or  destroy  any  portion  of 
it  by  violence.    The  intention  of  tlie  edict,  according  to  the 
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RtHiiaD  expression,  was  at^uvare,  auppkre,  et  oorrigen.^ 
In  this  system  of  perfecting  the  law,  those  priaciples  which 
had  approved  themselres  as  sound  were  invariably  retained 
as  guiding  points,  around  which  the  new  and  necessary 
laws  were  arranged  as  supptemenlary.  A  certain  unity 
and  sequence  were  hence  necessarily  introduced  into  the 
law  by  this  procedure. 

Doubts  may,  however,  be  raised  as  to  the  intrinsic  meriu 
of  those  ancient  fundamental  lav-principles;  to  which  the 
obvious  answer  is,  that  they  were  good,  at  least,  according 
to  Roman  views.  More  cannot  be  demanded  from  any 
practical  system  of  jurisprudence,  than  its  harmony  widi 
the  degree  of  the  expanded  reason  of  that  time,  and  never, 
an  absolute  perfection ;  that  is  to  say,  a  divine,  and  not  a 
human  perfection. 

1*hat  the  ancient  fundamental  law-principles,  which  the 
pnetors  regarded  as  the  foundation  of  the  whole  Roman 
jurisprudence,  were  sound,  at  least,  according  to  Roman 
notions,  I  shall  endeavor  to  expose  in  the  following  few  re- 
marks. The  leading  fundamental  principles  of  the  Roman 
jurisprudence,  were  contained  in  the  twelve  taUes,  of  which 
we  unhappily  possess  only  a  few  mutilated  fragmmts, 
which  have  been  handed  down  to  us  by  different  authors, 
so  that  it  is  impossible  to  judge  fully  of  theii  internal 
merits.* 

'  D.  1. 1.  7. 

*  The  principal  genmoe  fnfmeiiu  of  them  are  found  in  Ciceio'i  worfci, 
puticalailr  in  "  I>e  legibat,"  in  the  writing*  of  the  older  Pti 07,  in  Caiw'i 
writing!  on  the  twelve  tablei:  Oiji  Inrt.  I.  $  111.  123.  132.  149.  IK. 
167.  II.  §  42.  4B.  47. 49. 64.  64.  8X4.  III.  f  9. 11. 17-19.  21.  93.  40.  46. 49. 
61.78.82.  189.  190-194.  3S3.  IV.  \  11.  21.34.  SB.  76.  79.  Gmiu,  in  fail 
cominentarie*  on  the  twelve  table*,  wrote,  not  twelve,  but  iix  booka,  anil  it 
■eenu  that  kIwi;*  two  of  thoee  tiblei  belong  together,  according  to  the  opin. 
ion  of  Prof.  Dirkaen,  of  Berlin,  in  the  digeata  of  the  "  Corpui  jnri«  civilia,'' 
)ir,  ex,  lei-  1.,  Dig.  de  orig.  jur.  lib.  1.  tit.  2,  and  lei.  43.,  Dig.  ad  leg.  lol- 
de  adulL  Ub.  48.  lit  S )    in  the  worka  of  Gellina  and  Featua.    AmoDgat 
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With  the  history  of  their  birth,  on  the  other  hand,  we 
are  better  acquainted,  and  know  that  the  first  ten  tables 
vere  drawn  up,  during  the  first  decemvirate,  by  patricians 
altme.  Although  plebeians  composed  the  half  of  the  se- 
cond decemWrate  vhich  promulgated  the  two  last  tables,  it 
cannot  have  been  very  difficult  to  obtain  their  consent  to 
any  measures  supported  by  the  firm  and  united  patricians; 
as  it  was  necessary  to  win  over  one  of  the  plebeians,  in  a 
college  where  every  thing  was  decided  by  the  majority,  and 
where  the  equality  of  the  new  men  (novi  homines)  could 
with  difficulty  be  insisted  on,  with  those  who  had  filled  the 
highest  offices,  the  more  so,  as  publicity  was  not  allowed, 
which  might  have  furnished  them  with  the  force  of  public 
opinion.  The  first  foundation,  however,  and  the  direction 
of  the  whole  work,  originated  entirely  with  the  patricians. 
Bat  it  was  the  common  law  of  the  different  classes  and 
of  the  whole  people,  which  was  to  be  laid  down  in  the 
code ;  and  as  this  was  done  first  by  the  members  alone,  and 
afterwards  with  the  superior  weight  of  one  class,  it  seemed 
hardly  possible  not  to  expect  great  partiality ;  and  indeed 
the  old  privileges  of  the  patricians  were  more  secured  by 

Iha  attempt!  to  reatore  the  twelve  tables  to  tlieir  oiigiiuJ  order,  fiom  the 
KigmcDta,  thoee  of  Jtcob  Gotho&ed,  in  bii  "Quartuor  fonle*,"  Genev. 
1653,  pp.  1-264,  Bud  the  other  ittempt  of  Prof.  Dirkeeo,  U  Betlio,  in  his 
Uebeiaicht  der  Vemche  nir  Critik  and  UentellaDg  der  Ziietf-Tafel..Ge>etie, 
L*iptig,  1834,  ue  the  nwet  eminent  The  gntt  diSeisDce  ia  the  reiolta  of 
then  ttlenipti  ihowi  the  impoenbility  of  taUy  eBeetiBg  that  object.  For  tkr- 
•  thet  reference,  I  would  mentioD  the  foHowing  worki  upon  the  enbjeoL  H«a- 
Md,  ln«t  Idt  p.  304-306)  Loccrlla,  tria  tentamini  id  Ulortr.  \cg.  XII  tabal. 
Tien.  \7&\;  Leggi  delle  dodici  ttToIe  eeuninate  lecondo  i  fnnduneoti e  1e 
rrgole  dcU«  polities  da  Lndovico  Valeriani.  Mil.  1803.  Zell,  Leg.  XII  Ub. 
fiag.  com  -nriat.  leot  delecta  paraph,  et  indioa^  nag.  fng.  fontiboe,  Frei- 
burg, ItfiW.  Bchinner  de  tribanicin  pot.  origine  ejnaqne  ad  KII  tab.  lege* 
fiaf.  Comm.  1826.  Hoko  civil.  Hagaiin,  Band  IV.  p.  463'  Barignj'e 
Zeitachiift,  Band  1.  No.  XVII.  Meibnhr's  Bom.  Hiitorj,  pp.  46,67, 107,  and 
n.  p.  109.  Fnsmenta  XII  tabl.  ei  reatitat.  Jae.  Oothof^edi  ooti*  illaatiala  a 
Ch.  Boffinan  in  Hiitoria  Jnt.  Kom.  toI.  II,  part  1.  pp.  199-304. 
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■writing  than  reformed ;  yet  we  may  with  certainty  con- 
clude that  the  fundamental  principles,  as  regards  the  civil 
lav,  laid  down  in  the  code,  must  hare  been  suited  to  the 
peculiar  spirit  of  the  Roman  people,  since  we  ^d  that  peo- 
ple assenting  to  and  retaining  the  twelve  tables,  although 
they  banished  (he  authors  of  them.  It  is  moreover  worthy 
of  notice,  that  Cicero,  Tacitus,  and  Lavy,  who  were  ac- 
quainted with  their  contents,  judged  most  favorably  of  theii 
merits.'  The  precise  brevity  of  their  general  principles  may 
be  concluded  from  the  circumstance  of  Cicero's  having 
learned  them  by  heart,  in  early  youth ;  *  and  it  is  this  pre- 
cise brevity  which  probably  assisted  most  materially  in 
establishing  the  twelve  tables  as  the  proper  and  general 
foundation  of  jurisprudence. 

The  prsetors  were  mindful  of  the  twelve  tables,  and  were 
assiduous  in  protecting  ancient  customs,  without,  however, 
looking  upon  them  as  invincible  barriers  to  the  establish- 
ment of  any  new  views  which  might  have  sprung  up 
among  the  people. 

The  edict  owed  a  great  part  of  its  beneficial  action  to  the 
practice  invariably  observed  by  the  prietors,  of  laying  down 
in  it  beforehand  the  principles  by  which  they  intended  to 
be  guided,  so  that  sudden  and  arbitrary  decisions  were  ren- 
dered difficult  of  introduction  into  this  growing  system  of 
laws ;  whilst,  on  the  other  hand,  those  principles  were  re- 
garded as  laws  on  trial  for  the  space  of  a  year  {legea  an- 
num, as  Cicero  describes  them,)  which  the  succeeding  prs- 
tor  might  retain  if  he  found  them  of  good  import,  or  reject, 
if  otherwise.    If,  in  this  way,  the  principles  were  estab- 

>  CieeR>(leOimt.I.44.  Fremut onoei lieet. dieam quod Kniio :  biUioUM- 
caa  mehereale  omaiam  philotopomm  uniu  mihi  Tidetm  Xil  Ubb.  label]  ni,  ■ 
qni*  legam  Ibntei  et  capita  f  Jderit,  et  anctoritali*  {Nmdere  et  Qtilitatia  nbertiU 
•ap«Tue,  Mc.  But  he  declares  that  the  two  laat  tables  ccuiUiiiedjiim 
Do  npubl.  II.  37.    TacitDi  An.  III.  27.  and  Ury  111.  34. 

■  Cioero  de  Ugibof,  lib.  11. 
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Jished  iDto  enduring  laws  {edietum  trarulatitaan),  from  the 
succeeding  prsetors  having  approved  and  acted  upon  them, 
and  from  their  having  been  silently  accepted  by  the  jurists, 
they  could  not  —  from  the  general  position  of  the  prcetors, 
whose  edicts  and  proceedings  were  subjected  to  public  criti- 
cism in  the  public  courts  —  but  be  the  result  of  tl 
ions  of  equitable  and  justly  reasoning  men,  and  mu 
been  suited  to  the  reigning  opinions  and  the  dem 
that  particular  period. 

In  that  manner  (he  edicts,  proceeding  from  small 
nings,  grew  into  a  completeness  which  embraced  nei 
whole  system  of  jurisprudence. 

This  constant  working  at  the  several  parts  of  the 
jurisprudence,  which  has  advanced  with  such  caut; 
such  invariable  regard  to  the  leading  fundamental 
ciples  ;  the  precise  and  clearly  defined  character  ( 
principles,  which  gave  such  an  enviable  and  thorou; 
mand  over  these  materials  to  the  great  jurisconsult: 
second  and  third  centuries  after  Christ,  so  that  they  were 
able  to  calculate,  as  it  were,  with  principles,  and  to  handle 
theory   and   practice  with  equal   facility,  and    thus  raise 
the  Roman  jurisprudence  to  its  most  brilliant  epoch, — in 
short,  that  perfection  of  the  law  at  this  glorious  period  of 
its  prime,  which  fills  us  with  such  admiration,  seems  to 
have  been  chiefly  owing  to  that  peculiar  legislative  activity 
of  the  prcetors  as  well  as  to  the  cooperating  and  influencing 
activity  of  the  jurisconsults. 

The  manner  in  which  the  preetors  amended  the  laws 
was  influenced  and  restrained  by  the  jurists,  as  the  guard- 
ians of  iho  ancient  forms  of  the  law ;  whilst  the  character- 
istic disposition  of  the  later  jurists,  which  was  so  favorable 
to  the  organic  development  of  jurisprodence,  seems  to  have 
been  principally  formed  and  preserved  by  the  carefully  pro- 
gressing edict.    The  edict  of  the  prsetors,  therefore,  justly 
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deserves,  from  its  great  efficiency,  this  beautiful  denomi- 
oation  — 


From  the  period  of  the  later  Roman  emperors  until  our 
own  times,  there  has  never  been  such  a  union  between 
legislation  and  jurisprudence,  nor  did  there  exist  through- 
out those  many  centuries  so  well  regulated  a  system  for 
continually  improving  the  jurisprudence,  so  that  a  consid- 
erable period  frequently  elapsed  dnring  which  little  was 
done  for  the  law,  and  then  some  sudden  legislative  act  ap- 
peared, and  too  much  was  done.  The  one  was  as  hurtful 
as  the  other.  For  nature  will  not  endure  stops  and  jumps, 
nor  will  the  life  and  the  law  of  man  endure  them,  for  both 
are  subject  to  general  laws  of  nature.  But  every  thing  con- 
trary to  nature  must  necessarily  produce  injurious  conse- 
quences from  the  invariable  laws  of  nature.  Hence  it  was, 
from  an  internal  necessity,  that  the  above  described  faulty 
condition  of  the  laws  arose.  From  history,  on  the  other 
hand,  we  learn  that  the  law,  which,  from  its  nature,  is  ever 
growing,  canonly  be  maintained  for  the  future  in  a  healthy 
life  and  condition,  by  the  reciprocal  assistance  derived  from 
the  union  of  the  science  of  law  with  the  making  of  lav. 
It  will  not  therefore  excite  surprise,  if  I  take  upon  myself 
to  point  out  the  means  of  bringing  about  a  good  condition 
of  the  law  from  the  existing  relations  of  the  stales. 

It  has  already  been  su^ested,  that  a  permanency  ought 
to  be  given  to  the  influence  of  this  assembly,  and  accordingly 
I  would  now  propose,  that  of  those  who  have  been  engaged 
in  the  compilation  of  a  code,  a  smaller  number  should  be 
retained  for  the  exclusive  purpose  of  adjusting,  controlling, 
and  providing  for,  as  circumstances  may  require,  the  ad- 
ministration end  the  development  of  the  law  ;    (always 
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under  the  final  superinlendence  of  the  different  states  and 
their  legislative  assemblies).    This  body  should,  moreover, 
be  especially  empowered  (for  settling  controversies  and  re- 
moving defects  in  the  nevr  code,  and  also  in  the  law  con- 
tinually evolved,)  to  prepare,  revise,  and  arrange  yearly 
the  new  statutes  for  the  legislatures,  bo  as  to  assume  addi- 
tions or  supplements  into  the  code,  and  to  give  greater  cer- 
taiaty  to  everything  found  good  in  the  common  law. 
time  to  time,  therefore,  newly  systematized  editions  c 
code  will  be  necessary.    As,  however,  precedent  hol< 
important  a  place  in  determining  and  establishing 
and  as  precedent  depends  upon  judicial  decisions,  it  si 
be  required  of  all  judges  who  may  determine  is  cas 
difficulty,  to  send  in  their  decisions  and  the  leasoc 
them,  to  the  proposed  assembly,  to  be  by  them  digestei 
provided  for  in  future,  by  the  authority  of  the  legisb 
In  this  way  only  will  unity  of  system  be  secured ;  for,  i 
wise,  there  would  be  two  sources  of  laws  —  the  legislature 
and  the  courts.    In  the  plan  now  offered,  both  are  united 
and  properly  influenced  through  this  scientific  medium,  by 
which  both  communicate  with  one  another,  and  which, 
from  its  nature  and  office,  can  give  more  freedom  and  leis- 
ure of  mind  for  the  comprehensive  labor  of  controlling  and 
digesting  the  whole  system  of  law.'    And  every  citizen 
should  be  allowed  to  address  remonstrances  upon  those 
points  which  appear  hurtful  and  faulty,  in  the  same  way  as 
the  right  of  petition  allows  each  citizen  to  present  petitions 
to  the  legislature.    For  the  most  comprehensive  investiga- 
tion of  individual  points  is,  it  is  well  known,  brought  about 
by  real  cases,  from  the  urgent  necessity  of  carefully  consid> 
ering  such  cases  from  all  sides.    The  assembly  ought  in  no 
wise  to  rest  satisfied  with  the  partial  representation  made 

'  Thii  plui  1  ha»B  Klreidy  piopowd  in  tn  tnaj :   "  Ueber  VerbeMttung 
dM  ReehtnniUndti  in  den  DenlicheD  Stuten,"  in  1H35,  pkg«  65-74. 
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by  jnc^es  and  priTate  iadiriduals,  bnt  sboold  look  into  tb« 
mattes  at  issue,  and  obtain,  by  inquiries  and  reports,  the 
means  of  thoroughly  sifting  the  doubtful  questions.  In  ibis 
way,  every  citizen  would  have  an  opportunity,  and  might 
reasonably  hope  (o  do  something  towards  the  further  im- 
provement of  these  great  national  works. 

At  the  same  time,  it  would  be  of  (he  highest  importance 
for  the  lawyers  of  those  states,  that  thereafter  they  would 
have  but  one  and  the  same  object  for  their  scientific  labcm, 
and  could  mutually  assist  each  other,  by  public  communi- 
cations of  their  experience  in  advancing  the  law  towards  iti 
highest  stage  of  perfection. 

All  that  has  been  said  in  the  preceding  pages  on  the  as- 
sembly for  the  first  compilation  of  the  code,  applies  with 
equal  force  to  the  permanent  assembly,  which  will  realize 
the  ends  of  its  establishment  in  continually  promoting  and 
amending  the  municipal  law.  The  following  remarks  will 
include  everything  of  an  especial  reference  to  the  perma- 
nent assembly. 

This  assembly  should  stand  under  the  direct  control  <tf 
its  state,  be  annually  called  together,  continue  in  session  f« 
some  precise  period,  and  receive  a  suitable  and  fixed  salary 
from  the  public  treasury ;  their  salary  would  be  but  a 
trifle,  compared  with  the  benefit  derived  from  the  cleaniest 
and  perspicuity  introduced  into  the  law ;  and  would,  prob- 
ably, from  its  constitution,  be  able  to  prepare  most  thorough- 
ly the  laws  for  the  after  deliberations  of  the  legislaturo  of 
its  state. 

By  the  action  of  this  permanent  assembly,  the  unity  of 
the  jurisprudence  would  forever  remain  unimpaired,  because 
the  leading  fundamental  principles  of  the  law  of  all  the 
states  were  originally  drawn  from  the  fountains  of  the 
common  law,  and  might  be  easily  preserved  and  united, 
after  having  been  once  clearly  and  aystematioally  laid 
down,  in  the  several  state  codes;    If  the  true  valaeof 
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the  Roman  jurisprudence  is  rightly  supposed  to  consist  in 
the  facility  vith  which  (he  Roman  jurists  turned  from  the- 
ory to  practice  and  from  practice  to  theory,  we  may  hope 
to  procure  for  our  legal  development  the  same  peculiarities 
and  the  same  stirring  life,  M  soon  as  the  above  assembly, 
constituted  after  the  proposed  plan,  shall  have  acted  a  suffi* 
cient  length  of  time.  For  in  the  same  way  as  the  Roman 
law  and  the  edicts  at  the  time  of  the  great  jurists  owed  their 
unequalled  perfection  to  the  circumstance,  that  the  jurists 
at  Rome  possessed  a  common  centre  in  the  publicity  of  the 
law-courts  and  in  the  practical  spirit  engendered  by  the 
annual  changes  of  the  prstors,  who  were  elected  from 
among  themselves,  and  that  they  possessed,  as  the  result  of 
both,  a  lasting  means  of  applying  their  science  to  the  sphere 
of  legislation  or  of  practice.  So  in  these  present  times,  a 
new  life  might  be  infused  into  the  development  of  American 
jurisprudence  by  the  establishment  of  such  an  assembly, 
which  would  render  it  possible  to  treat  the  science  more 
practically,  and  the  practice  more  scientifically.  In  this 
way,  the  jurists  would  indeed  obtain,  what  they  never  be- 
fore had,  a  well-founded  science  of  law,  while  distinguish- 
ed and  talented  men  would  apply  themselves  with  heart 
and  soul  to  the  study  of  jurisprudence,  because  their  voca- 
tion would  be  rich  in  really  scientific  and  practical  invest!- 
gations,  and  be  highly  salutary  to  the  whole  state. 

Assemblies  of  this  nature  ought  to  be  permanently  en- 
gaged with  the  civil  jurisprudence ;  and,  in  order  that  the 
whole  body  of  the  law  may  at  aU  times  be  easily  controlled, 
should  provide  for  the  proper  and  systematic  ordering  and 
intermingling  of  ancient  and  modem  laws,  together  with  a 
constant  and  exact  account  of  all  the  changes  which  may 
have  been  effected  in  the  ancient  system  by  modem  inno- 
vations. In  this  way,  besides  the  essential  points  of  an 
amendment  of  the  positive  law,  attention  might  be  safely 
bestowed  on  that  great  desire  after  more  easy  means  of 
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mastering  die  law,  which  had  shown  itself  in  so  many 
places,  and  was  one  of  the  chief  causes  of  the  demand  after 
new  and  well-ordered  codes.  These  would  be  the  benefi- 
cial effects  of  the  adoption  of  this  plan,  which  would  not 
only  apply  to  these  pieseot  times,  but  extend  also  their  in* 
fluence  throughout  future  centuries,  and  materially  assist 
the  foundation  of  the  fortunes  of  these  states. 

If,  on  the  other  hand,  it  should  be  maintained  that  at- 
tempts should  not  be  made  at  amending  the  condition  of 
the  law  by  the  lasting  union  of  jurisprudence  and  legisla- 
tion, which  would  advance  the  law  to  a  high  degree  of  per- 
fection, until  jurisprudence  and  legislation  had  each  attained 
their  highest  perfection,  it  would  signify  nearly  as  much  as 
that  a  person  ought  not  to  go  into  the  water  until  he  is  able 
to  swim. 

A  more  important  objection  to  my  plan  might  seem  to  be 
contained  in  the  following  argument;  which,  however,  on 
impartial  investigation,  will  be  found  of  little  weight. 

Among  other  privileges,  it  is  well  known  that  the  change 
of  the  municipal  law,  jus  privatum,  has  been  reserved  to 
the  legislatures  of  the  different  states.  This  change  is  not 
only  one  of  their  duties,  but  also  one  of  their  rights.  It 
might  now  appear,  that  this  right  would  be  encroached 
upon  by  my  proposition,  but  this  is  far  from  being  my  io- 
tention,  and  I  am  only  anxious  to  see  the  assembly  which  I 
have  proposed  take  the  place  of  those  committees,  which 
are  generally  appointed  for  the  purpose  of  preparing  the 
drafts  of  laws,  and  assume  first  the  compilation  of  a  code, 
and  afterwards  the  continued  amendment  and  advance- 
ment of  the  municipal  law.  The  labors  of  this  assembly 
would  likewise  serve  only  as  preliminaries  for  the  good  of 
the  legislatures,  on  whose  deliberations  and  decisions  it 
would  depend,  whether  and  with  what  modifications  their 
labors  should  be  assented  to.  This  I  had  already  in  part 
adverted  to,  when  I  remarked  that  the  composition  and 
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adoption  of  a  code  would  mainly  depend  upon  the  free  will 
of  tlie  state  legislatures. 

The  co[istitution  of  the  proposed  assembly,  which,  ac- 
cording to  this  plan,  should  be  permanently  engaged  with 
the  healthy  development  of  the  law,  would  produce  the 
beneficial  effect  of  preventing  that  hurtful  stagnation  and 
loo  rapid  alteration  which  have  hitherte  marked  the  ad- 
vancement of  legislation.  This  great  advantage,  it  is  man- 
ifest, cannot  be  attained  by  committees  of  the  legislatures 
appointed  for  separate  questions,  for  the  very  simple  reason 
that  those  committees  are  not  permanently  engaged  after  a 
fixed  plan,  but  only  on  separate  detached  points,  and  that 
they  do  not  always  consist  of  the  best  lawyers  and  scien- 
tific men. 

This  more  favorable  form  of  the  proposed  body,  however, 
must  be  animated  by  a  vigorous  and  keen  spirit,  to  ensure 
which  I  was  induced,  in  some  of  the  preceding  pages,  to 
dwell  on  the  kind  of  men,  who  ought  to  be  assembled  in 
order  to  perform  satisfactorily  one  of  (he  most  holy  duties 
of  the  people. 

The  legislatures,  whose  interest  it  would  manifestly  be 
to  stand  in  the  same  relations  with  the  assembly,  which 
had  already  subsisted  between  them  and  the  usual  commit- 
tees on  the  law,  and  whose  right,  with  regard  to  the  draw- 
ing up  of  the  propositions  for  the  code  and  law,  ought  not 
to  be  diminished  in  any  way,  should  have  the  privilege  of 
'  electing  the  members  of  this  assembly,  as  before  mentioned. 

The  influence  which  the  legislatures  have  hitherto  exert- 
ed,  would  thus  continue  undiminished,  while  the  exercise 
of  only  one  of  their  rights  with  regard  to  legislation  in  the 
sphere  of  the  municipal  law  would  be  regulated  more  use- 
fully for  themselves  and  with  more  salutary  effect  for  the 
nature  of  the  law. 

The  efficacy  and  the  rights  of  the  legislatures,  in  ques- 
tions of  administration  and  slate  polity,  as  well  as  tbeii 
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otherimmunilies,  would  continue  unchanged,  since  it  would 
be  nothing  more  than  the  preparation  for  legislation  in  the 
sphere  of  the  municipal  law,  which  ought  to  be  transferred 
to  the  assembly. 

I  said,  that  the  operations  of  the  assembly  would  be  use- 
ful to  the  legislatures  themselves;  theproof  of  this  assertion 
may  be  demanded  of  me,  and  I  shall  hope  to  establish  it  by 
the  following  argument. 

A  legislature  must  not  and  ought  not  to  be  composed  of 
lawyers  aloiie.  Solid  legal  acquirements,  however,  are  re- 
quired for  the  certain  and  perfect  disposal  of  questions  ap- 
pertaining to  jnrispriidence.  Many  of  the  nonjnrists  are 
fr^uently  embarrassed  about  voting  accordihg  to  their  con- 
science, even  with  yes  or  no,  upon  purely  legal  points,  as 
they  are  unable  fiilty  to  judge  Of  the  purport  and  entire 
meaning  of  those  questions. 

If  now  a  legislature  is  to  be  really  effective,  as  regards 
the  whole  law,  it  must  be  presupposed  that  all  its  members 
are  thoroughly  Versed  in  the  doctrines  of  jurisprudence,  and 
their  historical  development ;  this,  however,  can  never  be 
the  case  with  the  legislatures,  from  their  peculiar  and  very 
dissimilar  mode  of  construction.  For  this  reason,  no  cer- 
tain expansion  and  perfection  of  the  lav  can  be  expected 
through  their  means  alone. 

The  questions,  moreover,  relating  to  th6  admtnistration  of 
the  country,  crowd  so  upon  one  another,  and  from  their 
pressing  natnre  demand  so  imperatively  the  action  and  at- 
tention of  the  legislatures,  that  the  attention  to  purely  legal 
questions  must  often  be  put  off,  from  on^  session  to  another, 
unless  the  legislatures  were  retained  together  for  a  longer 
period,  so  as  to  afford  the  necessary  time  for  their  discus- 
sion and  decision. 

But  the  members  have  seldom  been  able  to  devote  the 
whole  of  their  time  to  legislation  alone,  and  have  generally 
had  other  affairs  to  attend  to,  so  that,  after  the  despatch  of 
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the  most  impoitaat  points,  they  have  ever  w 
the  purely  legal  matters. 

If,  Dov,  the  legislature^  get  the  ^ntfts 
matters  thoroughly  prepared  by  the  pro[ 
their  future  deliberatioQS  upon  them  wouli 
tured,  and  offer  at  the  same  time  the  great 
partiality  would  iu  a  great  meaaure  be  av 
the  wishe-5  of  the  people  would  be  jotrodi 
drafts. 

The  proposed  assembly  would  be,  in  a 
more  than  a  union  of  learned  men  for  the 
great  scientific  objebt,  and,   as  such,  shou 
legal  authority,  except  the  atithority  of  its  arguments  and 
of  truth.     The  legal  authority,  or  the  powej  irf  making  into 
laws  the  previous  labors  of  this  assembly,  ought  lo  remain 
unchanged  and  undiminished  in  the  hands  of  the  legisla- 
tures.   It  would  thus  happen,  that  jurisprudence  an  '  ' 
latiye  authority  would    be  united  peaceably  and 
and  mutually  assist  each  otlter. 

This  cooperation  would  be  salutary,  peacefnl,  an 
monious,  and    each  part  would  gain  additional  s 
from  the  union  ;  jurisprudence  alone,  and  left  in  the  { 
it  hfts  hitherto  occupied,  is  seldom  able  to  introduce  its 
truths  into  practical  life,  without  this  internal  connection 
with  the  legislative  authority.     The  latter,  on  the  other 
baud,  obtains  great  advantages  from  the  asaislance  of  juris- 
prudence, from  its  thoroughly-digested  drafts.    Its  true  in- 
terests and  its  popularity  depend  greatly  ypon  the  finished 
perfection  of  its  enactments ;  so  t^t  it  will  readily  seek  the 
support  of  jurisprudence. 

In  this  way,  each  separate  state  might  have  such  an 
assembly  besides  its  own  legislature.  In  oujier,  however, 
that  the  power  of  the  learned  wight  not  be  too  much  dissi- 
pated, and  that,  ^  the  development  of  the  law  of  all  the 
glateS]  that  qo  desirable  harmony  might  in  par.(  be  attained, 
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their  separate  assemblies  should  be  put  in  connection  vith 
one  another  by  the  commuDication  of  their  labors.  As  this 
might  be  effected  by  means  of  the  press,  there  would  be  no 
great  difficulties  to  be  surmounted ;  and  as  the  fuudamenlal 
principles  of  the  laws  of  all  the  states  have  originally  flowed 
from  the  same  fountains,  the  general  development  of  juris- 
prudence, in  harmony  with  the  main  points  at  least,  would 
not  be  of  such  difiicuU  attainment  as  might  be  supposed  by 
those  who  are  ignorant  of  their  historical  elements. 

Not  many  will  be  found  to  deny  the  good  results  of  such 
a  cooperation  of  theory  and  practice,  of  such  an  union  of 
jurisprudence  and  legislation.  Obstructions  and  difficulties, 
notwithstanding,  will  be  offered  to  its  execution;  these, 
however,  in  so  far  as  they  have  been  examined,  do  not  ex- 
clude the  possibility  of  being  overcome. 

On  a  general  code. 
In  the  United  States,  the  diversities  of  climate,  local  re- 
lations, and  institutions,  must  necessarily  modify  the  parlic- 
ular  laws  of  the  codes  of  the  several  states  of  the  union- 
But  in  consequence  of  the  great  intercourse  between  the 
different  states,  and  their  connection  in  such  a  variety  of 
relations,  upon  which  their  rise  and  progress  depend  more 
than  on  foreign  relations,  laws  of  commerce,  in  order  not  to 
create  difficulties  and  derangements,  and  injure  their  inter- 
course and  credit,  ought  to  be  uniform.  To  this  effect  there 
might  be  a  general  code,  on  the  same  plan  as  that  of  the 
states,  for  the  purpose  of  arranging  the  laws  on  those  sub- 
jects, whose  jurisdiction  was  granted  to  the  general  govern- 
ment by  the  constitution,  art.  I.  sec.  8.  The  remarks  of  judge 
Story,  in  his  Commentaries  on  the  Conflict  of  Laws,  will 
fully  prove  the  utility  of  such  an  arrangement,  and  I  would 
request  every  reader  to  give  this  work  an  attentive  perusal, 
for  in  this  essay  I  can  do  no  more  than  to  give  some  hints 
of  the  principal   subjects.     Since,  as  it  is   well  known,  all 
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the  states  were  first  governed  by  Eoglish  law,  the  bases  of 
the  different  codes  will  all  be  similar  and  like  pillars  to 
the  union,  and  the  general  code  will  be  the  keystone  to  the 
structure.  Thus  we  shall  have  a  practical  realization  of 
the  maxim,  "One  empire,  one  law,"  and  thereby  draw  still 
closer  round  the  union  (he  connecting  bonds  of  love  for  a 
common  country. 

Historical  remarks  concerning  the  formation  of  different 
codes. 

The  opposers  of  these  codes  have  attempted  to  predict, 
from  their  history  and  the  errors  which  have  attended  those 
early  attempts  to  systematize  the  lav,  that  all  future  expe- 
riments of  (he  kind  will  not  be  more  successful.  But  these 
predictions  are  vain,  unless  it  is  proved  that  these  experi- 
ments are  contrary  to  the  very  nature  of  the  law.  But  none 
of  the  opposers  of  codes  have  been  able  to  prove,  from  the 
nature  and  spirit  of  the  law,  that  it  could  not  be  compre- 
hended in  a  systematic  arrangement.  And  it  would  truly 
be  very  remarkable,  if  the  law,  which  is  itself  destined  to 
produce  civil  order,  could  not  be  conceived  and  expressed 
in  any  order.  But  opposers  do  not  go  so  far  as  to  assert 
this ;  their  objections  amount  to  this,  that  the  spirit  and 
connection  of  the  law  can  very  easily  be  marred  in  bring- 
ing it  from  its  confused  and  disordered  state  to  a  regtilar, 
systematic  form. 

That,  in  this  respect,  great  danger  is  to  be  apprehended, 
if  such  a  work  is  too  much  hastened,  or  if  entrusted  to  un- 
skilful hands,  is  not  to  be  denied,  for  the  history  of  these 
codes  too  plainly  shows  it;  but  from  that  very  history,  it 
can  also  be  shown  that  those  errors  can  be  avoided  in  new- 
experiments,  for  it  shows  us  particularly  on  this  point,  just 
what  it  does  in  general  in  regard  to  practical  life  —  it 
teaches  us  more  what  faults  we  ought  to  avoid,  than  hov 
we  ought  to  make  new  experiments  under  the  various  eir- 
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cumstances  and  with  diffeient  persons,  rather  leaving  this 
to  calculation.  With  the  exception  of  the  minor  faults, 
there  appears  to  be  two  great  mistakes  with  regard  to  the 
treatment  of  the  codes  and  the  state  of  the  law  after  their 
promulgation,  which  have  prevented  a  more  happy  result. 
These  are,  1st,  nearly  all  former  codes  were  compiled  too 
hastily ;  and,  Sdly,  after  their  publication,  they  have  been 
left  too  much  to  their  own  fate.  Instead  nf  which,  this 
same  body  of  men  who  compiled  them  should  have  been 
retained  to  defend  them,  and  to  harmonize  them  with  the 
newly-made  statutes  and  other  difficulties.  The  fact  of  the 
first  misiake  will  be  seen  from  the  historical  remarks  in 
some  of  the  following  pages.  And  that  of  the  second  also 
will  be  found  in  the  following,  together  with  the  preceding 
chapters. 

Here  I  would  recall  to  the  reader  this  general  observa- 
tion. In  order  that  the  state  of  the  law  in  a  country  may 
be  good,  two  things  are  necessary :  a  perfect  science  of  taw, 
and  a  good  legislation.  Neither  can  attain  the  highest  de- 
gree of  perfection  without  the  cooperating  excellence  of  the 
other,  since  each  in  its  progress  depends  upon  the  assistance 
and  material  of  the  other.  It  is  necessary  for  a  good  state 
of  law,  that  the  influence  of  both  should  be  cotemporary 
and  united.  The  truth  of  this  principle,  as  shown  above, 
has  been  proved  in  the  development  of  the  Roman  law.  I 
would  here  remind  my  readers,  that  the  unequalled  devel- 
opment of  that  law  depended  essentially  upon  the  continu- 
ally cooperating  exertions  of  the  preetors  as  legislators  in 
their  edict,  and  of  the  Roman  jurists  as  representatives  of 
the  science  of  the  law. 

Because,  from  Uie  time  of  the  Roman  emperors  to  the 
present  day,  such  a  cooperation  of  legislation  and  of  the 
science  of  the  law  agreeable  to  iu  nature  did  not  exist,  in 
any  state;  often  too  httle  was  done  for  a  time,  and  then, 
again,  too  much  at  once,  by  hasty  acts  of  legislation.    The 
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one  extreme  was  as  detrimental  as  the  otber;  for  nature  in 
general,  and  consequently  the  nature  of  the  lav,  cannot 
endure  this  irregular  pn^ress ;  everything  contrary  (o  na- 
ture punishes  itself. 

I  have  fully  shown  what  cooperation  should  exist  between 
legislation  and  the  science  of  law,  in  what  I  have  said  in 
the  previous  chapter,  concerning  the  development  of  law 
after  its  promulgatiwi.  I  now  proceed  to  the  history  of  the 
codes  themselves.  There  are  four  codes,  which  stand  emi- 
nent in  the  history  of  law  in  both  the  older  and  more  mod- 
em European  states,  as  the  most  elaborate  and  remarkable, 
namely,  those  of  Rome,  of  Prussia,  of  Austria,  and  of  Prance, 
which  are  particularly  excellent  for  exaini^es  lo  us,  since 
they  are  all  comprehensive  codes,  and  made  for  great 
realms ;  since  the  manner  of  their  compilation  has  been 
very  different  j  and,  since  the  state  of  jurisprudence  from 
which  they  emanated  had  great  similarities  and  also  dis- 
similarities. Id  considering  these,  I  shall  speak  of  them  in 
the  chronolc^cal  order  of  tbeir  promulgation.  First,  I 
speak  of  the  Roman  code,  the  Corpus  juris  tthnlia. 

The  Roman  Code. 

Previous  to  the  compilation  of  the  Roman  law  in  its  pre- 
sent form,  by  Justinian,  the  clear  head  of  Julius  Ccesar  had 
originated  the  idea  of  a  general  code,  which,  with  the  hand 
of  a  true  artist,  he  would  have  modelled  as  the  purest  mon- 
ument of  justice,  had  it  not  been  for  the  death-blows  of 
Brutus  and  Cassius.  As  we  have  remarked,  the  present 
Roman  code  owes  its  existence  to  the  emperor  Justinian. 
In  order  to  estimate  justly  its  merits  and  defects,  we  must 
briefly  represent  to  ourselves  the  state  of  jurisprudence  at 
that  time. 

Their  most  eminent  jurists  lived  about  the  commence- 
ment of  the  third  century  after  Christ,  and  jurisprudence 
Was  then  at  its  highest  point  of  cultivation.     The  writings 
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of  these  eminent  men  h&d  been  carefully  preserved,  and 
from  them  the  lav  was  continiiall/  extracted.  But  from 
the  end  of  the  third  century  to  the  reign  of  Justinian,  627 — 
666,  was  a  time  of  gradual  decline ;  at  this  time  the  soaica 
of  the  law  consisted  in  classic  writings  and  the  almost  innn- 
merable  constitutions  of  the  emperors.  Since  these  mate- 
rials could  no  longer  be  controlled  and  governed,  there 
arose,  previous  to  that  of  Justinian,  several  compilations, 
as,  the  Perpetual  edict,  compiled  by  Salvius  Julianus,  and 
the  Codex  Oregoriantts,  Hermogenianus,  and  TTteodosiantu. 
The  use  only  of  the  imperial  coDslitutions  had  been  ren* 
dered  more  easy  by  the  latter  three  compilations ;  but  the 
jurisprudence  depended  much  more  upon  the  writings  of 
the  jurists :  and  to  procure  all  of  these  at  that  time  without 
the  art  of  printing  was  very  difScult,  and  even  for  the  ma* 
jority  of  lawyers  impossible.  Then  Justinian  ordered  his 
compilation,  and  it,  as  the  first,  contained  the  whole  of  the 
then  practical  Roman  law,  in  that  point  far  surpassing  all 
previous  compilations. 

Justinian,  in  his  compilation,  did  not  intend  to  originate, 
but  only  to  arrange  the  law  in  better  form,  externally. 
The  principal  matter  arranged  was  the  constitutions  of  the 
emperors  and  the  writings  of  the  jurists.  The  former  were 
collected  in  that  part  of  the  code  called  Codex  and 
Novellas;  the  latter  in  that  part  called  Digesta,  or  Pan- 
decta  —  the  Truliiutiones  composing  the  introduction  to  the 
whole  work.  The  Corpus  Juris  consists  of  four  parts: 
I.  Institutiones ;   It.  Digesta ;   III.  Codex ;  IV.  Novelise. 

This  arrangement  of  the  law  according  to  its  sources, 
retaining  the  original  language,  has  been  very  important  in 
preserving  the  true  Roman  law.  For  in  this  arrangement 
we  can  very  easily  separate  the  better  principles  of  the  law 
contained  in  the  digests  from  the  generally  less  valuable 
'  principles  of  the  imperial  constitutions. 
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The  digests  arraaged  in  the  following  order  the  writings 
of  the  jurists :  I.  On  the  civil  law,  properly  so  called ;  U. 
On  the  edict  of  the  praetors ;  and,  III.  On  the  practice  of 
the  law.' 

The  writings  of  thirty-nine  jurists,  contained  in  two  thou- 
sand  volumes,  are  here  reduced  and  combined  into  one. 

The  object  of  the  compilation  was  the  practical  law ;  the 
useless  portion  being  thrown  away,  the  whole  historical  de- 
velopment being  retained  for  the  better  application  of  the 
principles,  since  all  practical  law  has  been  given  histori- 
cally. This  constitutes  the  superiority  of  that  code  above 
all  others.  There  had  been  collected  all  the  best  manu- 
scripts of  that  time,  and  a  prudent  and  wise  selection  had 
been  made,  which  preserved  the  tnie  spirit  and  character 
of  the  Bxtman  law.  Thus  a  true,  consistent,  and  complete 
set  of  principles,  derived  from  the  various  sources,  without 
inquiring  the  originals,  has  been  arrdnged  in  this  compila- 
tion of  Justinian,  nearly  all  obsolete  peculiarities  omitted, 
and  so  much  of  the  jus  gentium  (which  had  gradually  in- 
creased with  the  increase  of  the  Roman  empire)  adopted, 
that  it  was  by  all  these  qualifications  most  fitted  for  all  the 
different  countries  within  the  Roman  jurisdiction  at  that 
lime,  as  well  as  for  use  in  modern  Europe. 

Such  a  production,  at  that  period  of  decline,  is  only  to  be 
accounted  for  by  the  peculiar  abilities  of  the  compilers. 
The  direction  of  the  whole  work  was  entrusted  by  Justinian 
to  Tribonian,  a  man,  who,  in  his  enlarged  mind,  contained 
all  ihe  science  of  his  time.  He  was  assisted  loo  by  profes- 
sors and  advocates,  scientific  and  practical  men.* 
Notwithstanding  the  great  merit  of  this  work,  opposers 

'  Blame  Otwr  die  OrdDaag  der  FngnMnte  in  det  Findectea,  id  V.  8kTt(- 
D7'(  ZeitaehTift.  N.  6,  pp.  SS7— 472. 

'  He  wu  Hiiiled  bj  feaj-  profinaon  tai  twelve  kdTocatn  in  the  IKgeHa; 
b;  dignitatiei  in  the  Gnt  Codei.uid  in  Uk  iuatitnm br  two  praftMon, 
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have  regard«ii  it  a«  one  c«u«b  oi  the  loss  of  the  genuine 
sources,  wheieaa  it  has  been  the  means  of  preserving  tX 
least  what  still  remains. 

Still,  if,  in  the  work  as  a  whole,  small  defects  aie  of  little 
moment,  we  must  remark,  that  the  few  contradictions  and 
repetitions,  which  are  found  in  it,  are  owing  to  the  baste 
with  which  the  work  was  accompUshed,  a  circumstance 
which  could  have  been  very  well  avoided. 

Tbe  first  draft  of  the  Code  was  accomplished  in  inw 
year,  A.  D.  629 ;  the  Digests  in  three  years,  A.  D.  633  \ 
and  since  the  first  edition  of  the  Code  of  the  constitutions 
was  found  too  defective,  it  was  made  anew,  and  accom- 
plished in  one  year,  together  with  the  Institutions,  A.  D. 
634,  and  the  whole  was  consequently  completed  in  the 
short  space  of  five  years.  The  Novelise  (later  constitutions 
issued  gradually,)  were  added  to  the  main  work  at  a  later 
period.  It  is  probable,  that,  if  they'had  not  so  hastened  this 
great  work,  but  had  given  ^  few  years  more  to  it,  they 
would  have  avoided  even  these  liltle  defects.  The  "  Nanvm 
prematur  in  annum  "  ougbt  not  to  be  forgotten  here,  in  this 
most  difficult  of  all  works  —  lawgiving.  After  the  promul- 
gation of  this  code,  there  were  no  preetors,  as  formerly,  to 
develop  tbe  law  consistently  with  the  code  during  the  fol* 
lowing  centuries.  But  the  emperors,  having  the  sole  legis- 
lative power,  by  contradictory  decrees,  produced  a  most 
disastrous  uncertainty. in  the  law,  and,  by  want  of  consist- 
ency, destroyed  much  of  its  harmonious  structure. 

The  spirit  of  the  Roman  lav  was  worthy  of  the  best 
form ;  its  merits  are  consistency  and  mathematical  accu- 
racy, which  are  due  to  tbe  genius  of  the  Roman  jurists,  and 
to  their  peculiar  tendency  of  educating  men  to  the  law  by 
addressing  continually  their  reason  and  moraUty.  In  mod- 
em times,  statutes  are  often  in  direct  contraditiioo  with 
morals.  Among  the  Romuis,  law  and  morality  were  in 
the  greatest  harmony.      Consequently,  their  goveromenl 
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and  laws  werfe  InsCHbed  indelibly  in  the  soub  of  the  citi- 
zens. 

ThePrmsim  Code. 

This  system,  in  commbn  with  <he  Austrian  and  French, 
has  the  Roman  law  as  its  basis,  which  had  been  reduced 
and  combined,  with  the  local  laws  of  the  previous  centuries, 
into  one  promiscuous  mass,  tc^ether  with  a  great  number 
of  new  statutes.  To  bring  order  and  system  out  of  this 
mass,  was  the  intention  of  each  code.  The  time  of  their 
compilation  was  not  far  different.  The  first  impulse  was 
given  to  the  Prussian  code  in  the  year  1746,  by  Frederick 
the  Great ;  to  the  AiTStrian  code  by  Maria  Theresa  and  the 
intelligent  Joseph  II.,  in  1767;  and  under  Napoleon  was 
made  the  Code  Napoleon,  from  1803  to  1807.  The  niiers 
who  favofed  these  codes  may  be  counted  undoubtedly 
among  the  greatest  and  most  intelligent  of  modem  times. 

These  codes,  (all  of  which  are  now  in  use,)  although  of 
course  they  require  the  study  of  the  sources  from  which 
they  have  been  derived,  have  rendered  the  whole  law  much 
more  easy  and  clear. 

The  Prussian  code  was  coinpiled  in  the  following  man- 
ner : '  Ii  should  contain  according  to  the  plan  the  whole  of 
the  practical  law  of  the  kingdom,  yet  the  local  laws  of  the 
several  provinces  remain  in  force,  to  arrange  the  existing 
law,  embodying  with  it  some  additions,  and  without  any 
unnecessary  haste.  Suaretz,  a  very  talented  man,  gave  to 
the  whole  work  its  plan  and  consistency,  in  which  he  was 
assisted  by  the  most  able  and  learned  men  of  Germany,  in 
the  following  manner ;  A  plan  was  first  made  and  pub- 
lished,  which  was  offered  for  criticism  to  all  the  learned 

'  Bericht  Ton  Simon  nbei  RedkcUon  der  HaterUUen  dn  PnaMiacbeD  Ge- 
•*li|ebang,  in  bUthw  jnriituclur   HonMMcbrift.    Buid  II.    Hofl.  3.  pafe 
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men,  statesmen,  and  jurists  of  the  whole  German  nation ; ' 
prizes  were  offered  for  the  best  remarks,  vhich  were  fur- 
nished  very  abundantly  by  theGennan  universities,  vhidi 
are  combinations  of  professional  schools  of  theology,  juris- 
prudence, medicine,  and  philosophy.  By  this  means,  afier 
it  had  been  thus  before  the  enlightened  public,  and  had 
been  repeatedly  considered,  it  was  finally  published  in  1791. 
This  method  of  procedure  would  be  advisable  in  this  coun- 
try, in  bringing  such  a  work  to  the  highest  state  of  perfec- 
tion. 

The  Austrian  Code. 
The  compilers  of  this  code  were  ordered*  not  to  confine 
themselves  to  the  Roman  law  and  the  existing  local  laws, 
but  in  every  point  to  follow  the  dictates  of  equity  and  rea- 
sonableness. The  basis  of  this  code  was,  after  all,  the  Ro- 
man law,  and  the  commentaries  on  it,  contained  in  eight 
thick  folio  volumes.  It  was  finished  in  1767.  From  this  Hot- 
ten  made  an  extract,  which  was  prepared  for  the  code  by 
Martini.  This  code  was  then  published,  and  communicated 
to  the  Austrian  courts  of  justice,  and  universities,  for  theit 
examination.  After  their  criticisms,  the  work  was  again 
reconsidered,  and  (hen  published  as  a  code.  They  did  not 
take  advantage  of  the  Hterature  and  science  of  the  German 
universities,  and  learned  men  in  general,  in  this  business,  as 
the  Prussians  did,  and  they  thereby  lost  a  very  valuable  coop- 
erative infiuence,  which  was  owing  to  the  small  degree  of  in- 

'  Prunik,  thoagb  entirelj  iDdepeodeDt  In  iU  (tate  orguiitUion,  uid  tbongb 
■uiUiniDg  iti  own  iDdividntl  rabtiani  with  I^  olber  poweti  of  Europe,  itill 
baving  a,  G«tiiiui  people,  Moi  litutled  in  the  midit  of  Germuit,  Ukei  iUpait 
in  bII  nuitlen  affecting  the  general  mtcTeMi  of  Gernun;,  and  ii  one  of  tin 
moil  eminent  roemben  of  the  Germui  coDfederec;.  The  ume  may  be 
eqailly  said  of  Aoitria. 

■  Zeiltet'i  Vorbereitung  inr  neneilen  (Eatceichiicban  Gesetxkande.  ff  len 
nnd  Trleit,  1810.    Bond  I.    Page  ll>— 30. 
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lercoiirse  between  the  learned  men  of  ihe  different  pwvinces. 
It  is  certainly  improper,  intentionally,  (o  neglect  to  hear  (he 
opinion  of  the  most  able  men  of  the  time.  Thus  the  work, 
which,  to  have  been  perfect,  should  have  occupied  the 
scientific  men  of  the  whole  nation,  was  accomplished  by  the 
state  in  its  own  isolated  character.  The  ist^tion  of  the 
state  diminishes  the  possibility  nf  an  entirely  satisfactory 
result  of  any  general  enterprize.  Therefore  the  code  formed 
under  these  circumstances  was  far  less  favorable  than  it 
otherwise  would  have  been  ;  but  yet  it  must  be  acknow- 
ledged, that  the  code  possessed  great  merit  for  the  clearness 
with  which  it  has  given  the  general  principles  and  rules, 
although  it  needs  more  precision. 

The  French  Code. 

At  the  compilation  of  this  code,  several  circumstances 
conspired  to  prevent  it  from  being  as  good  as  might  have 
been  expected.  The  knowledge  of  the  law  at  ihat  time 
stood  at  no  very  high  eminence,  since  all  attention  was 
drawn  towards  politics,  and  very  seldom  towards  the  inves- 
tigation of  science.  And,  unhappily,  those  four  lawyers  to 
whom  Napoleon  entrusted  the  fabrication  of  the  work,  were 
particularly  deficient  in  a  knowledge  of  the  Roman  law, 
which,  with  the  customs  {eoutumes),  formed  the  source 
from  which  the  code  derived  much.  But  those  men,  among 
whom  PoTtalis,  Bigot-Preameneu,  and  Maleville  were 
more  eminent,  possessed  much  talent.  Another  disadvan- 
tageous circumstance  was,  that  they  hastened  their  work 
too  much. 

The  revolution  had  destroyed  also,  with  the  old  govern- 
ment, a  great  part  of  the  civil  law,  and  new  rules  had  taken 
its  place,  which,  with  what  remained,  required  to  be  re- 
duced  and  combined  into  one  harmonious  whole.  This 
would  have  required  the  most  thorough  and  accurate  labor 
of  years  to  prepare  a  work  that  should  comprise  (he  whole 
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civil  law  for  a  great  reaim.  Instead  of  which,  they  were 
obliged  to  hasten  it,  in  older  to  heal,  in  that  point,  the 
wounds  of  the  levolntion  as  soon  as  possible. 

The  plan  of  the  code  was  Tery  briefly  sketched,  and  in  a 
few  month^  eonununicated  to  the  highest  conrts  of  justice, 
for  their  criHcism  ;  then  amended  in  the  council  of  stale, 
and  immediately  laid  before  the  tribunate.  This  body  was 
justly  severe4n  its  criticisms,  blaming  and  rejecting  some 
parts  of  it ;  the  draft  was  then  withdrawn,  and  the  opposing 
members  weft  removed,  and  new  ones  placed  in  their  stead. 

In  this  purified  tribunate,  preliminary  discussions  were 
held,  in  which  .their  opinions  and  wishes  were  considered, 
and  in  the  sessions  of  the  years  1803-4,  praises  only  of  the 
drafts  were  heard.  AH  parts  of  it  passed,  and  received  the 
name  "  Code  Civil  des  Pran5ais."  ' 

When,  at  a  later  period,  the  republic  was  transformed  to 
a  monarcUy,  many  things  were  accordingly  altered  in  the 
code ;  and  it  deceived,  in  1807,  the  name  "  Code  Napoleon." 

That,  according  to  the  history  of  its  compilation,  the  code 
could  not  be  perfect  in  its  contents  is  evident;  and  since  it 
introduced,  in  such  an  imperfect  manner,  in  part,  the  new 
law,  it  brought  lawyers  into  many  difficulties  in  trying  to 
apply  it,  still  the  better  parts  of  it  deserve  praise  for  their 
ciearntes.  It  is  to  be  regretted,  that  the  force  and  learning 
of  a  Montesquieu  could  not  have  given  soul  and  consistency 
to  (Ke  whole  work,  and  his  peculiar  precision  to  its  outward 
form.  Then,  indeed,  would  a  work  have  been  obtained 
which  would  have  satisfied  the  demands  of  the  nation  and 
restored  its  equilibrium. 

'  All  thcM  diaeiuBion*  ue  printed  in  Conftreiice  du  code  ciril  arec  ■■  di*- 
ciuHon  ...  da  conieit  d'eltt  et  da  trihuiut.  Puii.  Didot,  1805.  S  Tob. 
in  13.  CodeciiiliDividereiposedeimatiw.  Paii* :  Didot,  ISM.  AnaljK 
del  otMervationi  dei  tiibunani  et  de  tribnnd  de  cuuUon  lur  le  projet 
de  code  civil.  Pari*,  180S.  Mklevill«,  uitJjw  taiHiuiee  de  la  diacuMJoni 
da  code  oifil.    Pnk,  ISm'. 
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Now  that  we  hare  exhibited,  openly  and  impartially,  the 
merits  and  defects  of  these  four  codes,  we  must  declare  our 
conviction  that  the  errors,  which  have  been  committed  in 
their  construction,  do  not  exchide  the  possibilffy  of  a  better 
procedure  and  more  satisfactory  result, .  It.  is.  possible  to 
avoid  these  faults  by  adopting  only  what  has  teen  good  in 
former  experiments  ;  and,  for  the  rest,  niakitig  the  proper 
attempts  to  improve  and  complete  them.  ^Ve  may  here 
very  properly  apply,  in  conchision,  the  words  of  Schiller  on 
the  legislation  of  Lycui^s,  (Works,  vijf.  xvi.  p.  114). 
"Although  the  first  experiment  has  proved  defective,  it 
mnst  still  be  always  remarkable  to  a  philosophical  inqnirer 
into  the  history  of  mankind.  It  is  a  grand  movement  of 
the  human  spirit  to  treat  that  as  an  art  which  had  before 
been  left  to  accident  and  passion.  The  first  step  in  the 
most  difficult  of  arts  must  necessarily  be  imperlect,  but  it  is 
always  valuable,  because  at  the  same  time  made  in  the 
most  valuable  of  all  arts.  The  sculptors  began  with 
'  Hermes's  columns,'  until  they  could  rise  to  the  perfect 
forms  of  an  Aniinous  or  an  Apollo  of  the  Vatican.  The 
lawgiver  must  practise  long  in  rough  experiments^  until,  at 
last,  the  happy  harmony  of  the  social  elements  starts  forth 
full  formed.  The  stone  suffers  patiently  the  progress  of  the 
forming  chisel,  and  the  strings  which  the  artist  touches 
answer  without  resisting  his  fingers.  The  lawgiver  alone 
labors  on  a  self-acting,  obstinate  material ;  the  human  free- 
dom will  permit  him  only  imperfectly  to  realize  the  ideal, 
which  he  may  have  entertained  never  so  clearly  in  his  own 
brain.  But  here  the  mere  attempt  deserves  all  praise,  if 
undertaken  with  disinterested  benevolence,  and  presented 
with  consistent  moderation." 
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ART.  ni— THE  INTERNATIONAL  LAW  OF  THE  SLATE  TRADE, 

-  ANttTHB  MARITIME  RIGHT  OF  SEARCH. 

[From  the  Law  Haguine,  for  Aufiut,  1841 .] 

The  prize  law  looks  primarily  to  violations  of  belligerent 
rights  as  gtminds  of  confiscation,  in  respect  of  vessels  nst 
actually  belonging  to  the  enemy;  yet  any  trade  contrary  to 
the  general  law  of  nations,  although  not  tending  to,  or  ac-, 
companied  with,  any  jnfraciion  of  the  belligerent  rights  of 
that  country  whose  tribunals  are  called  upon  to  consider  it, 
may  subject  the  vessel  employed  in  that  trade  to  confisca- 
tion. Thus,  in  the  case  of  the  Amedie,'  which  was  thai  of 
an  American  (neutral)  ship  employed  in  the  slave  trade  at 
the  time  of  capture,  sir  William  Grant,  M.  R.,  said : 

"  In  all  former  cases  of  this  kind,  which  have  come  before 
this  court,  the  slave  trade  was  liable  to  considerations  very 
different  from  those  which  belong  to  it  now.  It  had,  at  that 
time,  been  proliibiled  (as  far  as  respected  carrying  slaves  to 
the  colonies  of  foreign  nations)  by  America;  but  by  our 
own  laws  it  was  Glill  allowed.  It  appeared  to  us,  therefore, 
diSicuIt  to  consider  the  prohibitory  law  of  America  in  any 
other  light  than  as  one  of  those  municipal  regulations  of  a 
foreign  slate  of  which  this  court  could  not  take  any  cogni- 
zance. But  by  [he  alteration  which  has  since  taken  place, 
the  question  stands  on  different  grounds,  and  is  open  to  the 
application  of  very  different  principles.  The  slave  trade 
'has  since  been  totally  abolished  by  this  country,  and  our 
legislature  has  pronounced  it  to  be  contrary  to  the  principles 
of  justice  and  humanity.  Whatever  we  might  think  a^  in- 
dividuals before,  we  could  not,  sitting  as  judges  in  a  British 
court  of  justice,  regard  the  trade  in  that  light,  while  our 
own  laws  permitted  it.  But  we  can  now  assert  that  this 
trade  cannot,  abstractedly  speaking,  have  a  legitimate  exist- 

■  1  Dodaon,64,uote;  ud  1  AcIod,  340 ;  3  Aeloti,],4,& 
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ence.  When  I  say  abstractedly  speakiag,  I  meaa  that  this 
country  has  no  right  to  control  any  foreign  legislature  that 
may  think  fit  to  dissent  from  this  doctrine,  and  to  permit  to 
its  own  subjects  the  prosecution  of  this  trade,  but  we  have 
novr  a  right  to  affirm  that  primd  facie  the  trade  is  illegal, 
and  thus  to  throw  on  claimants  the  burthen  of  proof,  that, 
with  respect  to  them,  by  the  authority  of  dieh  own  laws, 
it  is  otherwise.  As  the  case  now  stands,  we  think  we  are 
,  entitled  to  say,  that  a  claimant  can  have  no  right,  upon  the 
principles  of  universal  law,  to  claim  the  restitution,,  in  a 
prize  court,  of  human  beings  carried  as  his  slaves.  He  must 
show  some  right  that  has  been  violated  by  the  capture,  some 
property  of  which  he  has  been  deprived,  and  to  which  he 
ought  to  be  restored.  In  this  case,  the  laws  of  the  claim- 
ant's country  allow  of  no  right  of  property,  such  as  he 
claims.     There  can  therefore  be  no  right  of  restitution." 

It  matters  not  in  what  sl&ge  of  the  trade  the  ship  is  cap- 
tured, whether  in  the  inception,  prosecution,  or  consumma- 
tion ; '  and  the  court  will  narrpwly  examin»  into  the  title  of 
the  ship ;  and  where  the  colorable  owner  of  the  ship  is  the 
asserted  owner  of  the  caigo,  its  confiscation  will  follow  the 
fate  of  the  ship,  with  which  it  is  involved  in  one  common 
fraud.'  But  in  the  absence  of  collusion,  the  courts  of  this 
country  will  respect  the  property  of  foreigners,  engaged  in 
the  slave  trade  under  the  sanction  of  their  own  country; 
and  an  indorsement  upon  the  pass,  signed  by  the  foreign 
colonial  governor,  that  "  the  vessel  was  bound  to  the  coast 
of  Guinea  for  slaves,"  raises  a  presumption  of  the  foreign 
legality  of  the  trade,  and  shifts  the  burthen  of  proof  from 
the  claimant  to  the  captor,* 
The  instructions,  annexed  to  the  convention  with  Portu- 

■  1  Dodrcn,  B6 ;  Stewart,  384. 

*  1  DodwD,  91 ;  d  fartiori  when  tbe  cmTr>  beloDga  to  the  concealed  owaet, 
Slewut,  S(S. 

■  1  DodioD,96. 
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gal,  embodied  in  5  Geo.  IV,  c.  113,  imply  that  the  seizures 
of  Portuguese  slave  ships  are  to  be  made  under  the  personal 
direction  of  the  commander  of  a  ship  of  war.  Therefore  a 
seizure  by  an  open  boat  (the  crew  of  which  was  borne  on 
the  books  of  a  king's  ship)  commanded  by  an  officer  of  the 
rank  required  to  make  the  search,  but  actually  putting  off 
from  an  unauthorized  tender,  and  at  a  distance  of  fifieen 
hundred  miles  from  the  king's  ship,  did  not  entitle  ihe  ship 
to  the  moiety  of  the  proceeds,  or  to  the  bounties  under  5 
Geo.  IT.  c.  1 13,  $$  67,  68,  althongh  the  slave  ship  had  been 
condemned  by  ihe  competent  court  as  a  prize  to  a  tender  lo 
a  king's  ship.' 

The  slave  tradie  is  not  piracy,*  nor  any  crime,  by  the  uni- 
versal law  of  nations ;  and  therefore  a  French  ship,  employed 
in  the  slave  trade  before  there  was  an  actual  abolition  of  that 
trade  by  the  Frdhch  law,  might  forcibly  resist  the  search  of 
our  king's  crupers:  for  the  rights  of  foreigners  are  not  af- 
fected by  Brilfeh  acts  of  parliament,  or  any  commission 
founded  on  them,  if  inconsistent  with  the  law  of  nations;' 
and  a  foreigner,  not  prohibited  from  carrying  on  the  slave 
trade  by  the  laws  of  his  own  country,  may,  in  a  British 
court  of  jiislice,  recover  damages  sustained  by  him  in  respect 
of  Ihe  wrongful  seizure  by  a  British  subject  of  a  cargo  of 
slaves,  on  board  of  a  ship  then  employed  by  him  in  carry- 
ing on  the  African  slave  trade.*  But  a  claim  founded  on 
any  adt,'  which  in  the  general  estimation  of  mankind  is  held 
to  be  illegal  and  immoral,  as  piracy,  may  be  rejected  in  any 
court  on  that  ground  alone :  its  general  injustice  may  be 
subject  of  cognizance  in  any  municipal  court." 

Foreign  slave  vessels  cannot  be  detained  or  searched  at 

>  2  Higgard,  366. 

*  ll  ii  made  to  in  ■  Britiih  sabject  by  5  G«o.  IV.  cc.  17  ud  113. 
■  2  Dodson,3t0,ie»-,  I  Haggard,  S65. 

*  3  Bun.  &  Aid.  353. 

*  1  DodwD,  100. 
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sea  except  for  violation  of  treaty,  and  then  only  by  such  of 
her  majesly's  ships  of  war  as  are  prorided  wiih  special  in- 
structions for  thai  purpose;  nor  can  the  search  of  any  such 
foreign  slave  vessel  be  made  by  any  officer  holding  a  rank 
inferior  to  that  of  lieutenant  in  the  navy  of  Great  Britain. 
With  respect  to  these  seizures  of  foreign  slave  vessels,  the 
admiralty  courts  have  no  jurisdiction.  The  only  tribunals 
which  can  legally  adjudicate  thereon,  are  the  "  Mixed  Com- 
mission Courts,"  established  in  pursuance  of  treaties  with 
certain  foreign  powers.  An  exception  has  been  made  by 
the  statute  2  &  3  Vict.  c.  73,  in  the  case  of  Portuguese  slave 
traders  and  such  as  are  not  entitled  to  the,  ^g  of  any  stale. 
These  are  placed  within  the  jurisdiction  of  the  admiralty 
courts,  like  British-owned  ships  found  engaged  in  the  slave 
trade.  When  a  vessel  engaged  in  the  slaite  trade  is  seized 
for  a  violation  of  the  municipal  law  of  the  ilnited  kingdotn 
of  Great  Britain  and  Ireland,  it  is  the  duty  oC  the  captor  to 
send  her  with  the  slaves  on  board  (if  any)  for  .the  purpose 
of  adjudication  to  (he  nearest  and  most  convenient  port  in 
any  colony  or  settlement,  where  there  is  a  vice-admiralty 
court.' 

In  the  famous  case  of  the  Maria,*  lord  Stowell  laid  down 
the  following,  among  other,  principles  of  the  law  of  nations, 
as  incontrovertible : 

"  3dly.  That  the  penalty  for  the  violent  contraveittirn  of 
this  right  of  search  is  the  confiscation  of  the  property,  so 
withheld  from  visitation  and  search.  For  the  proof  of  this, 
I  need  only  refer  to  Vattel,  one  of  the  inost  correct,  and  cer- 
tainly not  the  least  indulgent,  of  modern  professors  of  public 
law.  In  book  III,  c,  vii,  s.  114,  he  expresses  himself  thus: 
'  On  ne  peutempecher  le  transport des effets  de  contrebande, 
si  t'on  ne  visile  pas  les  vaisseauz  neutres,  que  Ton  recontre 

■  Kale*  uid  aegulktioiu,  a.  29,  nndar  8  Will.  IV.  c  51  i  and  we  5  G«o.  IV. 
o.  113. 
'  Ifbib.  9«l>,tfitaiciloa*]>pra1,4Itab.  41«. 
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en  mer.  'On  est  done  en  droit  de  les  visiter.  Quelques  aa- 
tions  puis3ant«s  out  refus^,  ea  difi^rentes  terns,  de  se  sou- 
mettre  a  cette  visile.  Aujourd'hui  im  vaissesu  neutre,  qui 
refiiserait  de  souffrir  la  vtsite,  se  feroit  condamner  par  cela 
seul,  comme  ^toiil  de  bonne  prise.' '  Vattel  is  here  to  be 
considered  not  as  a  lawyer,  merely  delivering  an  opinion, 
but  as  a  witness  asserting  the  fact,  that  such  is  the  existing 
practice  of  modern  Europe.  And,  to  be  sure,  the  only  mar- 
vel in  the  caae  is,  that  he  should  mention  it  as  a  law  merely 
modern,  wherL  it  n  remembered  that  it  is  a  principle  not 
only  of  the  civil  law  (on  which  great  part  of  the  law  of  na- 
tions is  founded)  but  of  the  private  jurisprudence  of  most 
countries  of  Europe  —  that  a  contumacious  refusal  to  sub- 
mit to  fair  inquiry  infers  all  the  penalties  of  convicted  guilt. 
Conformably  tQ  this  principle,  we  find,  in  the  celebrated 
French  ordinance  of  1681,  now  in  force,  art.  12,  '  That 
every  vesseL^ll  be  good  prize  in  case  of  resistance  and 
combat ; '  and  Valin,  in  his  smaller  commentary,  p.  81,  says 
expressly  that  although  the  phrase  is  in  the  conjunctive,  yet 
that  the  lesistance  alone  is  sufficient.*  He  refers  to  the 
Spanish  ^rcUoance,  1718,  evidently  copied  from  it,  in  which 
it  is  expressed  in  the  disjunctive,  '  in  case  of  resistance  or 
combat.'.  And  recent  instances  are  at  hand,  and  within 
view,  in  which  it  appears  that  Spain  continues  to  act  upon 
this  principle.*  The  first  lime  in  which  it  occurs  to  my  no- 
tice, on  the  inquiries  I  have  been  able  to  make  in  the  insti- 
tutes of  our  own  country,  respecting  matters  of  this  nature, 
excepting  what  occurs  in  the  black  book  of  the  admiralty,* 

•  SeeBlK>ByDkenlioek,lib.i,c.  Ui  V&Un,  tit.  <tMPrvM,*rt.  II,p.  TTD. 
■  Id  some  of  the  treaties  of  FraDce  (his  article  is  expressly  ioserted  io  tbe 

disjanctivs.  See  treaties  between  France  and  the  Dachy  of  Mecklenburg, 
■tL  18,  anno  1779.  Marten's  Treat,  vol.  ii,  p.  40.  Also  between  Fnuce  and 
Hanibargh,  anno  1769. 

•  "  They  acted  upon  this  principle  in  tbe  case  of  the  ship  Theiit,  which 
wu  Uk  subject  of  the  caae  of  SaloaccI  e.  Johnwm,  B.  R.  Hil.  25  Geo.  III.  to 
which,  perhaps,  the  learned  judfe  alluded."    Majshall'i  Inaorance,  448. 

•  B.  7  *  8. 
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is  in  the  order  in  council,  1664,  art.  12,  which  directs  that 
'  when  any  ship,  met  withal  by  the  royal  navy^'or  other 
ship  commissionated,  shall  fight  or  make  resisiartes,  the  said 
ship  and  goods  shall  he  adjudged  lawful  prize.'  A  similar 
article  occurs  in  the  proclamation  of  1672.  I  am  aware  that 
in  those  orders  and  proclamations  are  to  be  foun'd  some  arti- 
cles not  very  consistent  with  the  law  of  nations,  as  under- 
stood now,  or  indeed  at  that  time,  for  they  are  expressly 
censured  by  lord  Clarendon.'  But  the  article  I  refer  to  is 
not  one  of  those  he  reprehends,  and  it  is  observable  that  sir 
Robert  Wiseman,  then  the  king's  advocaie-general,  who  re- 
ported upon  the  articles  in  1673,  and  ex^e^d  a  disappro- . 
bation  of  some  of  them,  as  harsh  and  novel,  does  not  mark 
this  article  with  any  observation  of  censure.  1  am  therefore 
warranted  in  saying  that  it  was  the  rule,'  and  the  undis- 
puted rule,  of  the  British  admiralty.  I  vfiti  not  say  that 
that  rule  may  not  have  been  broken  in  upon'^^in  some  in- 
stances by  considerations  of  comity  or  of  poliey,  by  which 
it  may  be  fit  that  the  administration  of  this  species  of  law 
should  be  tempered  in  the  hands  of  those  tribimals  which 
have  a  right  to  entertain  and  apply  them ;  for  no  man  can 
deny  that  a  stale  may  recede  from  its  extreme'  rights,  and 
that  its  supreme  councils  are  authorized  to  determine  in 
what  cases  it  maybe  fit  to  do  so,  the  particular  cajSor  hav- 
ing in  no  case  any  other  right  and  title  than  what  the  state 
itself  would  possess  under  the  same  facts  of  capture.  But 
I  stand  with  confidence  upon  all  fair  principles  of  reason  — 
upon  the  distinct  authority  of  Vattel  —  upon  the  institutes 
of  other  great  maritime  countries,  as  well  as  those  of  our 
own  country,  when  I  venture  to  lay  it  down,  that  by  the 
law  of  nations,  as  now  understood,  a  deliberate  and  con- 
tinued resistance  to  search,  on  the  part  of  a  neutral  vessel, 
lo  a  lawful  cruizei,  is  followed  by  the  legal  consequence  of 
confiscation.    This  is  what  I  pronounce  judicially  on  this 

■  Lift  of  LonI  Claraodon,  p.  343. 
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case,  after  weighing  with  the  most  anxious  care  the  several 
facts,  and  the  learned  arguments  which  have  been  apphed 
to  them.  I  delirer  it  to  my  country,  and  to  foreign  coon- 
tries,  with  httle  diffidence  in  the  rectitude  of  the  judgment 
itself.  1  have  still  more  satisfaction  in  feeling  an  entire  con- 
fidence in  the  rectitude  of  the  considerations  under  which 
it  has  been  formed."  ' 

So  in  a  case '  in  which  the  master  of  a  neutral  (American) 
ship  alleged  instructions  from  his  employers,  directing  him 
not  to  speak  to  any  belligerent  (British)  cruizers,  lord 
Stowell  said,  "  If  these  instructions  are  to  be  taken  in  their 
full  extent,  as  authorizing  the  masters  of  American  ships  to 
fly  from  British  cruizers,  it  is  a  practice  which  will  (I  ven- 
ture to  say)  be  attended  with  very  great  inconvenience  to 
American  navigation.  It  must  be  understood  that  every 
commissioned  cruizer  has  an  undoubted  right  of  inquiry, 
and  it  is  not  the  arbitrary  decrees  of  the  other  belligerent 
that  can  abrogate  it.  On  strict  principle,  to  defeat  that  right 
by  evasion  might  be  as  penal  as  to  resist  it  by  force,  though 
it  has  not  been  so  held  in  practice:*  but  certainly  it  is  con- 
duct which  is  always  to  be  viewed  with  jealousy,  and  can- 
not be  sdt  up  as  an  excuse  advantageous  to  the  parties  in 
any  matter  requiring  explanation  of  their  conduct. 

"  The  crew  of  a  neutral  vessel,  taken  possession  of  by  a 
lawful  cruizer  for  the  purpose  of  a  l^^l  inquiry,  may  not 
bo  al^wed  to  resort  to  violence  to  withdraw  themselves  out 
of  that  possession.  I  have  no  hesitation  in  pronouncing  this 
ship  and  cargo*  liable  to  condemnation,  on  the  ground  of 
the  parties  having  declared  themselves  enemies  by  this  act 
of  hostile  opposition  to  lawful  inquiry."* 

>  SeealwST.  R.  aSDi  9  £ut,  S83. 

■  Edw.  SOT,  Bud  wte  Stewtn,  TO.  >  5  Rob.  35. 

*  And  n  wbrre  the  cugo  mi  not  the  properlj  of  the  Tescuers,  S  Acton, 
106.  But  othcririae  whete  tbe  locnen  were  enemiei,  uid  the  ownen  of  the 
cugD  neotral*,  B  Rob,  S32. 

•  LorA  SUiw«U,  3  Reb,  JITB,  ud  Me  6  Bob.  330. 
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But  the  master  or  crew  of  a  neutral  vessel  captured  are 
not  bound  to  assist  in  carrying  ber  into  port  for  adjudication. 
Resistance  to  the  captors,  by  the  master  ot  crew,  must  be 
proved  to  bare  been  actually  made,  in  order  to  subject  the 
vessel  to  condemnation  on  this  principle  of  rescue.' 

On  this  subject,  both  the  great  whig  and  tory  reviews 
are  agreed 

"  The  right  of  search  for  seameo  "  (says  bd  able  wriler  in  the 
Quarterly  Beview,)  "  is  precisely  of  the  same  naiure  as  that  of 
goods  cohtraband  of  war.  Every  commaoder  of  a  ship  of  war  is 
instructed  '  when  he  meets  with  any  foreign  ship  or  vessel,  to  send 
a  lieutenant  to  inquire  whether  there  may  be  on  board  of  her  any 
seamen  who  are  subjects  of  his  majesty,  and  if  there  be,  he  is  to 
demand  them,  provided  it  does  not  distress  the  ship  :  he  U  to  de- 
mand their  wages  up  to  the  day ;  but  he  is  to  do  this  without  detain- 
ing the  vessel  longer  than  shall  be  necessary,  or  ofieriog  any  vio- 
lence to,  or  in  any  way  distressing,  the  master  and  crew.'  In  the 
present  day,  merchant-vessels  only  are  intended  by  this  instruc- 
tiun  ;  but  in  the  instructions  given  by  the  earl  of  Northumberland, 
lord  high  admiral,  to  sir  John  Penniogton,  dated  4th  April,  1640, 
'  men  of  war'  are  expressly  included  ;  and  in  1667  a  Dutch  man 
of  war,  coming  into  the  Downs,  was  visited  by  the  EngH^h  guard- 
ship,  and  four  Scotchmen  and  a  boy  taken  out  of  her.  The  Dutch 
ambassador  to  the  court  of  London  complained  of  this  in  a-raemo- 
rial,  which  he  addressed  to  the  secretary  of  state.  The  memorial 
was  referred  to  sir  Bichard  Baines,  then  judge  of  the  adj^tralty 
court,  who  defended  the  principle,  on  the  natural  right  whiafa.sov- 
ereigns  have  to  the  services  of  their  subjects,  and  on  the  practice 
which  had  been  followed  in  all  ages.  He  contended  that  '  his 
majesty,  having  this  right,  must  be  allowed  to  have  the  liberty  of 
means  effectual  to  this  end,  which  means  are  to  compel  his  sub- 
jects to  do  their  duty  ;  otherwise  the  right  is  vain;  and  so  are  the 
means,  if  they  must  be  used  only  by  words  and  proclamations.' 
The  complaints  of  the  Dutch  of  onr  unfriendly  treatment  of  them, 

■  1  Aelon,  33,  •nd  na  2  Acton,  30. 
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in  visiting  ships  of  war  in  search  of  Eagllsh  seamen,  had  iodeed 
induced  king  Charles  II.  to  bring  the  matter  under  serious  consid- 
eration. In  1677,  it  was  discussed  at  the  board  of  admiralty,  at 
which  the  king,  as  was  not  unusual  in  those  days,  presided  in  per- 
son. The  staading  instructions  being  lead,  and  the  first  point 
regarding  the  search  of  foreigo  ships  of  war  for  English  subjects, 
and  the  demandiog  and  taking  them  out,  being  submitted,  it  was 
resolved,  '  It  is  our  right  and  to  be  continued.'  It  appears,  how- 
ever, from  the  Pepysian  papers,  ultimately  to  have  been  settled, 
that,  although  the  practice  was  too  ancient  (as  well  as  justified  by 
the  king's  natural  rights)  to  make  any  variation  in  the  instruction 
with  respect  to  demanding  them  from  foreigners,  yet  it  was  judged 
advisable  to  leave  out  the  clause  which  compels  the  master  to  pay 
them  their  wages,  as  being  unreasonable  on  many  accounts  ;  and 
although  the  article  of  examining  foreigners  was  to  be  continued 
in  the  public  inftfpotions,  yet  Mr,  Pepys  was  directed  to  draw  oat 
a  private  article,, instructing  our  commanders  to  be  discreet  in  the 
execution  of  it  lo  foreign  merchantmen ;  and,  as  to  men  of  war, 
only  to  mak^  uee  of  such  fair  means  as  they  could,  without  any 
force,  to  inform  themselves  of  the  number  and  names  of  his  ma- 
jesty's subjMts  on  board  of  them  ;  and,  if  refused  lo  be  delivered 
up,  on  a  fa*r-dvnand,  to  report  the  matter  to  the  admiralty,  in  order 
that  the  krngaiey  demand  them  tt^ther  with  saUsfaction  for  their 
detention.!., 

"  We  J!u»  not  aware  that  any  instructions  subsequent  to  the  reign 
of  Charles  II.  authorized  the  searching  of  men  of  war ;  nor  do  we 
know  of  a  single  instance  of  the  kind  having  occurred  since  that 
of  1687,  till  the  late  American  affair  of  the  Chesapeake,  in  which 
the  conduct  of  the  British  admiral  (Berkeley)  was  wholly  disap- 
proved by  his  government,  and  he  was  immediately  removed  from 
his  command." ' 
The  law  of  nations  as  now  settled  stands  thus  : 
"  If  the  foreign  vessel  refusing  search  "  (says  lord  Brougham 
in  the  Edinburgh  Review,)  "  ia  a  ship  of  war,  such  conduct  is  a 

■  Pepji'i  MS.  Colleetion  in  the  Admirsltj  Recoida. 
'  Qoart.  Rev.  vol.  vii,  pp.  17-91. 
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direct  injury  committed  by  the  government  of  one  nation  against 
another,  for  which  be  has  a  right  to  seek  redress  by  going  lo  war. 
But  if  the  offending  vessel  belong  not  to  a  foreign  government,  but 
to  a  private  trader,  the  case  is  diSerent.  For  no  power  can  be 
effectually  responsible  for  the  conduct  of  all  its  subjects  on  the 
high  seas ;  and  it  has  been  found  more  cODvenient  to  intrust  the 
party  injured  by  such  aggressions  with  the  power  of  checking 
them.  This  arrangement  seems  beneficial  to  all  parties ;  for  it 
answers  the  chief  end  of  the  law  of  nations — preventing  injustice 
without  the  necessity  of  war.  Endless  hostilities  would  result 
from  any  other  arrangement.  If  a  government  were  to  be  made 
responsible  for  each  act  of  its  subjects,  and  a  negociatlon  were  to 
ensue  every  time  that  a  suspected  neutral  merchantman  entered 
the  enemy's  port,  either  there  must  be  a  speedy  end  put  to  neutral- 
ity, or  the  afTaira  of  the  be11igi;rent  and  neutral  must  bolh  stand 
still.  If  the  suspected  vessel  is  a  ship  of  war,'iio  such  inconve- 
nience can  follow  from  seeking  redress  by  negotiation  merely.  A 
neutral  has  very  few  ships  of  war  :  if  she  has  many,  this  is  a  Cir- 
cumstance of  evidence  against  her,  and  a  good  pcund  of  com' 
plaiDt.  Not  only  is  this  remedy  easy  and  safe  to  all  parties,  but  it 
is  the  only  remedy  which  is  not  exceedingly  liabte  lB.ebuse,  an* 
full  of  danger  to  the  public  peace  of  nations.  Notorious  conse- 
quences  are  likely  to  arise  from  allowing  men  of  ^r  lo  search 
merchant  ships,  more  especially  if  the  right  is  c on fined^to  vessels 
of  the  state,  and  withheld  from  privateers.  Nothing  botrhostiliiy 
can  result  from  allowing  one  ship  of  war  to  search  aoother-fthip  of 
war,  because,  if  a  national  spirit  is  anywhere  to  be  found,  it  is  on 
board  of  such  vessels.  Moreover,  the  injury  done  to  a  private 
trader  by  searching  is  insignificant,  compared  to  the  benefit  secured 
to  both  nations  by  such  a  practice.  But  the  injury  done  to  a  ship 
of  war  by  searching  is  both  much  greater  in  itself,  from  the  insult 
to  the  honor  of  the  crew,  and  bears  a  much  greater  proportion  to 
any  good  which  can  be  supposed  to  result  from  the  practice,  even 
on  the  highest  estimate,  because  there  are  very  few  such  vessels  to 
search." ' 
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The  ri^t  of  visitation  and  search  OD  the  high  seas  does 
not  exist  in  time  fA  peace.  "  It  ii  true,"  says  lord  Stowell, 
"  that  wild  claims  have  been  occasionally  set  up  by  nations, 
particularly  those  of  Spain  and  Portagal,  in  the  East  and 
West  Indian  seas ;  but  these  were  claims  not  of  a  general 
right  of  visitation  and  search  upon  the  high  seas  unappiv- 
priated,  but  extravagant  claims  to  the  appropriation  of  par- 
ticular seas,  founded  upon  some  grants  of  pretended  author- 
ity, or  upon  some  ancient  exclusive  usurpation.  Upon  a 
principle  much  more  just  in  itself,  and  more  temperately 
applied,  maritime  states  have  claimed  a  right  of  visitation 
and  inquiry  within  those  parts  of  the  ocean  adjoining  to 
their  shores,  wbicl}  the  common  courtesy  of  nations  has,  for 
their  common  convenience,  allowed  to  be  considered  as  parts 
of  their  dominions  for  various  domestic  purposes,  and  pffrtic- 
ularly  for  fiscj^l  or  defensive  regulations,  more  immediately 
affecting  (hei^  safety  and  welfare.  Such  are  our  hovering 
laws,  which,- within  certain  limited  distances,  more  or  less 
moderarely  assigned,  subject  foreign  vessels  to  such  exami- 
nation." ' 

The  municipal  law  of  Great  Britain  and  Ireland  is  vio- 
lated by  any  persons  dealing  in  slaves,  or  exporting  or 
importing  them,  or  shipping  them  for  such  purposes,  or  em- 
barking capital  io  the  slave-trade,  or  guaranteeing  slave- 
adventures,  or  shipping  goods  &c.,  to  be  so  employed,  or 
serving  on  board  of  slave  ships,  or  insuring  slave  adventures, 
or  forging  instruments  relative  to  the  slave  laws.   The  penal- 

betweeo  tbo«e  nattoDa,  of  the  right  or  aeuch  for  each  otberV  subjecti.  The 
iDtended  ■rtielei  recited  "  the  incooTenieiices  which  bad  iHsen  from  the 
difficoltf  of  dkciiioinaUng  between  the  lutjeclf  uxlcitiKiu  of  the  two  pow- 
en  respectively; "  bat  the  negotUtion  failed,  iccordiog  to  Ur.  Bush,  one  of 
the  American  plenipoten^ariea,  apon  two  diSereocea  of  mere  detail.  See 
RuBb'i  Reiidenee  at  the  Cotut  of  London,  chap.  xi.  There  \t  no  \ieMj  wilh 
America  for  the  reciprocal  leueh  for  ilavei,  and  canaeqaenUj  do  inch  right 
of  learch.  Koj  dctentioa  and  learch  of  an  American  ahip  mait  therefore  be 
made  at  the  peril  of  her  not  tDraing  oat  to  be  a  tlant. 
'  2  Dodi.  345,  346. 
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ties  are,  forfeiture  of  the  ship  and  the  owner's  gobds,  and  of 
double  the  valne  of  the  shipments;  and  the  ofihnces  are 
besides,  a  Iranaportable  felony  in  superior  officers  and  per- 
sons, and  a  misdemeanor  in  petty  officers  and  seamen  serv- 
ing on  board  snch  ships.'  .''■ 

In  the  construction  of  the  45th  section  of  this  act,  which 
extends  to  persons  seizing  and  prosecuting  under  the  benefit 
of  the  4  Geo.  3,  c.  15,  and  any  other  act  made  for  the  pro- 
tection of  officers  seizing  and  prosecuting  for  any  offence 
against  the  said  acts,  it  has  been  decided  by  the  judicial 
committee  of  the  privy  council,'  "  that  it  Is  not  the  provi- 
sions for  their  benefit,  but  for  their  protectfon  only,  that  are 
referred  to,  such  as  the  exemption  from  liabihty  to  costs  and 
actions  for  seizures,  if  the  judge  should  certify  that  there 
was  reasonable  cause  for  seizure;  and  thatstherefore  the 
burthen  of  proof  of  the  facts  necessary  to  coi^Etitute  a  lia- 
bility to  forfeiture  or  penalties  lies  on  the  prosetiitor,  as  in 
ordinary  cases,  and  not  on  the  defendant  a^  tinder  those 
acts,  and  consequently,  that  it  does  not  lie  on  the  master  to' 
prove  that  any  persons  on  board  of  his  ship  were  oot  slaves, 
or  persons  falling  within  the  description  of  the  act,  nor  to 
disprove  his  knowledge  of  that  circumstance,  if  such  know- 
ledge be  necessary  to  constitute  the  offence.'' 

>  5  Geo.  IV,  c.  113,  n.  S,  4, 10, 11. 

*  Cue  of  the  Wiawick,  3d  Jul;,  1S40,  not  yet  reported. 


ART.  1V-  — THE  BIGHTS  OF  GREAT  BRITAIN  TO  REDRESS,  AND 
OF  THE  UNITED  STATES  TO  INDEMNIFICATIOW,  RESPECT- 
IVELY, IN  THE  AFFAIR  OF  HcLEOD  AND  FOR  THE  BURN- 
ING OF  THE  CAROLINE. 

The  acquittal  and  discharge  of  McLeod,  we  may  be  per- 
mitted to  believe,  will  prevent  the  occurrence  of  actual  war 


Google 


342  McLeod  and  the  Caroline.  [Jan. 

between  the  United  States  and  Great  Britain,  by  removing 
that  miserable  entanglement  which  existed  in  their  diplo- 
matic relations.  Still  there  remain  serious  difficulties  grow- 
ing out  of  questions  connected  with  that  subject  and  the 
respective  rights  of  the  two  countries  involved  in  those 
questions. 

If  the  detention  and  trial  of  McLeod  amounted  to  an  act 
of  retaliatory  hostility  on  the  part  of  the  United  Slates,  their 
responsibilities  and  the  degree  of  redress  will  be  immeasur- 
ably greater  than  if  the  wrong  inflicted  in  that  case,  though 
constituting  a  claim  for  redress,  was  not  of  a  character  to 
dissolve  existing  relations  of  peace.  The  British  govern- 
ment, as  we  have  attempted  to  show  on  a  former  occasion, 
was  aggrieved  by  the  arrest  of  that  individual,  because  it 
was  an  attempt  to  avoid  the  consequences  of  the  pendency 
of  negotiations.  If  Great  Britain  should  establish  her  right 
to  make  th?  incursion  in  the  case  of  the  Caroline,  a  conse- 
quence wopid  be  the  entire  justification  of  the  individuals  of 
the  parly,  within  the  line  of  their  authority.  There  was  an 
incompatibility  in  proceeding  criminally  against  the  subject, 
whilst  negotiating  with  the  sovereign  respecting  the  lawful- 
ness of  an  act,  in  which  the  subject  was  an  agent  only  of 
the  state.  In  such  proceedings  there  would  be  faithlessness 
on  the  part  of  the  slate  resorting  to  them,  and  indignity  to 
the  sovereign  whose  subject  is  indicted  for  obedience  to  com- 
mands, the  rightfulness  of  which,  it  is  agreed,  shall  be  made 
the  subject  of  negotiation. 

This  incompatibility,  this  faithlessness,  and  manifestation 
of  indignity,  all  result  from  the  consideration  that  the  crim- 
inal proceedings  are  instituted  by  the  state,  which,  claiming 
to  have  suffered  a  wrong,  yet  consents  to  negotiate  and  to 
waive  the  right  of  enforcing  measures  of  redress. 

The  obligations  of  the  government  of  the  United  Slates 
affect  directly  only  the  federal  government,  and  do  not  create 
any  claim  on  the  individual  states.  The  general  government 
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is,  to  a  certain  extent,  answerable  for  the  action  of  the  slate 
iribnnals,  but  cannot  directly  control  them.  Although  the 
weakness  or  peculiarity  of  our  system  furnishes  no  excuse 
for  failure  in  the  performance  of  our  obligations,  yet  if  there 
is  a  mode  in  which  those  duties  may  be  performed,  it  is  quite 
unimportant  that  the  mode  is  indirect. 

lo  the  case  of  McLeod,  if  the  United  States  had  been  a 
cotisolidated  nation,  exercising  all  the  funmions  of  govern- 
ment, instead  of  a  confederacy,  acting  under  a  constitution 
of  enumerated  powers,  whilst  the  residue  of  the  functions 
of  government  were  exercised  by  the  individual  states,  that 
person  would  have  been  indicted  in  a  court  of  the  United 
States,  and  if  the  obligations  of  the  government  required  it, 
the  executive  might  have  ordered  a  nolle  prosequi  to  be  en- 
tered at  once :  but  as  the  indictment  7as  pending  in  the  state 
of  New  York,  over  the  criminal  jurisdiction  of  whose  courts 
the  president  had  no  direct  authority,  he  coiilduinly  call  -on 
the  executive  of  the  stale  to  perform  those  actB-whlch  the 
general  government,  as  representing  the  state  of  Kew  York, 
was  responsible  for.  Th«i  it  became  the  duty  of' the  gov- 
ernor of  the  state  to  direct  a  nolle  prosequi  to  be  entered, 
immediately,  and  as  it  was  a  part  of  the  oath  of  office  of 
the  governor,  faithfully  to  execute  his  duties  under  the  con- 
stitution of  the  United  States,  he  would  be  guilty  of  a  gross 
violation  of  those  duties,  in  failing  to  yield  to  Great  Britain 
those  rights  which  the  president  had  recognised  in  the  exer- 
cise of  his  constitutional  functions.  The  detention  and  trial 
of  McLeod  was  not,  therefore,  a  national  act.  The  courts 
are  bound  to  proceed  and  try  indictments  pending  before 
them.  The  president  has  no  other  way  of  suspending  pro- 
ceedings, than  by  applying  to  the  governor  to  exercise  his 
official  duties,  by  ordering  a  nolle  prosequi.  If  the  governor 
of  the  state  refuses  or  fails  to  perform  that  duty,  he  is  guilty 
of  malversation  in  office,  for  which,  perhaps,  he  is  impeach- 
able ;  but  his  neglect  or  refusal  to  execute  those  duties  which 
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have  been  settled  by  the  general  government,  and  which 
have  been  prescribed  to  him  as  flowing  from  rights  vested 
by  treaties  in  a  foreign  power,  does  not  present  the  United 
States  in,  the  light  of  a  nation  faithless  to  treaties.  And  if 
the  president  resorts  to  all  constitutional  means  within  his 
power  to  fclfil  the  duties  of  the  country,  ceruinly  no  indig- 
nity is  offered  to  the  sovereign,  whose  subject  is  detained  by 
an  officer  of  the  government,  who  in  thatdetention  not  only 
acts  without  authority  from  the  government,  but  violates 
his  own  constitutional  duties.  No  incompatibility  exists 
between  negotiations  and  criminal  proceedings  under  such 
circumstances,  because  the  United  States  are  not  a  party  to 
such  proceedings.  The  governor  of  the  state  has  acted  on 
his  own  responsibility,  and  violated  his  duties  to  the  gen- 
eral government.  Although  he  is  the  head  of  a  sovereign 
state,  still  where  the  federal  government  supersedes  the  indi- 
vidual states,  becomes  responsible  for  them,  as  it  does  in  all 
foreign  relations,  and  represents  them,  creating  obligations 
by  treaties-  and  divesting  them  of  preexisting  rights,  the 
oflicers  of  the  states,  in  the  exercfise  of  duties  imposed  upon 
them  by  law  relative  to  those  subjects,  become  subordinate 
to  the  general  government. 

The  wrong  done  to  McLeod  was  regarded  as  injurious  to 
Great  Britain,  because  it  was  considered  a  measure  of  re- 
taliation, and  an  act  of  war  on  the  part  of  the  United  States, 
scK^  as  would  not  admit  of  the  existence  of  relations  of 
peace  on  the  part  of  Great  Britain.  But  if  the  hostile  act 
is  disclaimed  by  the  United  Stales,  and  if  it  is  shown  to 
depend  upon  the  breach  of  duty  by  a  subordinate  officer, 
subordinate  on  all  questions  of  war  and  peace,  then  it  can- 
not be  regarded  as  retaliatory  on  the  part  of  the  United 
Stales.  Under  these  circumstances,  the  subject  is  lo  be  re- 
garded precisely  as  if  the  wrong  had  been  inflicted  by  a 
subordinate  officer  of  the  United  States  upon  a  British  sub* 
ject,  entirely  disconnected  with  the  government,  instead  of 
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an  individual  arrested  for  having  acted  in  obedience  to  iis 
commands.  The  United  States  might  be  responsible  for  the 
safety  of  a  British  subject  thus  unlawfully  detained,  but  if 
the  detention  was  not  a  measure  of  retaliatory  JioMility,  the 
act  would  not  preclude  negotiation,  and  might  beYedressed 
or  atoned  for  like  any  other  wrong.  f 

So,  if,  on  (he  other  hand,  a  citizen  of  the  United  States 
had  been  arrested  within  the  territories  of  the  United  States 
and  carried  into  Canada,  as  has  recently  happened,  the 
British  goreromeut  might  be  responsible  for  his  safety,  but 
the  mere  arrest  and  detention  would  not  be  an  act  of  hos- 
tility. If  the  individual  could  be  connected  with  the  govern- 
ment of  the  United  States,  however,  as  McLeod  has  been 
with  the  British  government,  the  case  would  be  different. 
And  if  the  Canadian  authorities  should  refuse  compliance 
with  the  requisitions  of  Great  Britain  for  his  release,  that 
power  would  not,  in  the  ease  supposed,  be  responsible  as  for 
oo  act  of  aggressive  hostility,  even  if  the  individual  tepre- 
seated  the  government  of  the  United  States  ia  ithe  act  for 
which  he  might  be  indicted. 

If  a  different  rule  were  to  prevail,  great  mischief  Would 
be  the  consequence.  Nations  have  it  not  in  their  power,  at 
all  times,  to  carry  into  effect  their  laws  throughout  the  extent 
of  theii  dominions,  or  to  render  the  officers  of  government 
in  every  department  of  the  state  obedient  to  the  behests  of 
(he  sovereign  head.  The  admiral  of  a  British  fleet  may,  Jbr 
example,  detain  a  sailor  who  has  been  impressed  and  pun- 
ish him  as  for  a  personal  offence,  for  obeying  the  commands 
of  a  foreign  government,  and  he  may  refuse  to  deliver  him 
up  on  the  requisition  of  the  government  of  Great  Britain, 
without  compromising  the  relations  of  peace  sustained  by 
his  sovereign.  He  has  been  guilty  of  a  great  offence  against 
the  state,  for  which  he  would  be  liable  to  punishment,  but 
the  sovereign,  having  made  all  proper  exertions  to  fulfil  the 
duties  of  the  state,  would  not  be  considered  as  standing  in 
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a  hostile  attitude.  If  the  judges  of  Westminster  hall  should 
permit  the  ambassadors  of  foreign  powers  to  be  arrested  by 
the  process  of  their  courts  for  debt,  or  to  be  subjected  to  in- 
dicimenls  for  the  violation  of  municipal  regulations,  they 
would  be  worthy  of  impeachment,  but  the  gorerament 
would  not  be  regarded  as  having  violated  the  obligaiioas  of 
treaties,  if  it  had  resorted  to  suitable  means  to  prevent  the 
outrage.  If  the  Caoadas  or  Ireland  should  be  in  a  slate  of 
revolt,  and  if  the  government  should  be  unable  to  siistaia 
the  principles  of  international  law,  Great  Britain  would  not 
be  responsible  for  their  infraction,  however  foreign  states 
might  be  injured  by  the  violation  of  those  rights,  of  which 
Great  Britain  had  guarantied  the  observance.  So,  if  in  the 
case  mentioned  in  the  British  parliament,'  an  appeal  of  mur- 
der had  been  made  in  England,  in  a  case  similar  to  that  of 
McLeod,  th^  government  might  be  unable  to  intervene  and 
put  an  end  to  the  process  by  a  pardon  or  in  any  other  way, 
by  reason  of  a  constilulional  difficulty,  and  yet  the  nations 
would  tiQt  have  been  chargeable  with  any  act  or  neglect 
calculated  to  disturb  relations  of  peace. 

Some  confusion  has  existed  in  England,  in  the  view  taken 
of  the  case  of  McLeod,  from  not  discriminating  properly 
between  the  rights  of  that  individual  and  those  of  Great 
Britain.  It  has  been  supposed,  that  as  Great  Britain  had  a 
right  to  exact  from  the  United  States  a  consistent  line  of 
conduct,  and  that  as  Great  Britain  was  bound  to  protect  her 
subject,  in  acting  in  obedience  to  her  commands  whilst  the 
United  States  continued  at  peace  with  the  sovereign,  and 
as,  in  certain  circumstances,  a  wrong  indicted  on  the  indi- 
vidual would  constitute  hostilities  against  the  state,  that, 
therefore,  under  all  circumstances,  an  injury  to  McLeod 
must  be  considered  an  outrage  upon  Great  Britain.  It  has 
been  assumed  in  the  debates  in  parliament,  and  we  believe 
in  diplomatic  communications,  that  unless  his  safety  was 
guarantied,  war  was  inevitable,  but  this  view  of  the  subject 
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is  erroaeona.  The  importance  attached  to  the  vrong  done 
to  McLeod  depended  upon  the  consideration,  that  he  was  a 
party  to  the  exercise  of  the  claim  of  belligerent  right,  and 
that  the  United  States  was  proceeding  against  him  as  the 
representative  of  his  government  in  its  belligerent  acts.  Bat 
the  proceedings  against  McLeod  do  not  constitute  a  wrong 
amounting  to  hostilities,  unless  the  United  States  are  a  party 
to  those  proceedings.  Acts  of  hostility  cannot  be  committed 
by  integral  parts  of  the  nation,  though  gross  injuries  may  be 
inflicted  for  which  the  nation  is  eventually  liable.  It  is 
true,  that  an  indictment  instituted  by  the  state  of  New  York 
is  the  only  mode  in  which  the  commonwealth  could  proceed 
against  the  parties  concerned  in  the  aggression  on  their  ter- 
ritory, and  prim&  fade  such  criminal  process  might  be  re- 
garded as  sanctioned  by  the  United  States ;  but  it  might  also 
be  disavowed,  and  then  it  could  no  longer  be  4tnsidered  as 
emanating  from  the  government.  If  the  United  Slates  had 
not  disavowed  the  acts  of  the  slate  of  New  York,  they  would 
have  been  regarded  as  retaliatory,  and  would  have  been 
followed  by  hostilities  on  the  part  of  Great  Britain.  When 
disavowed  by  the  United  States,  those  acts  should  be  re- 
garded simply  as  wrongs,  for  which  the  United  Slates  were 
bound  to  render  an  indemnity.  McLeod  is  not  benefited  by 
the  disavowal  of  the  United  States.  His  wrongs  continue 
the  same  as  if  the  federal  government  had  authorized  the 
indictment,  and  the  United  Slates  may  be  bound  fully  to 
indemnify  him,  but  Great  Britain  is  not  directly  injured  by 
the  proceedings,  because  the  United  States,  as  a  nation,  are 
not  a  party  to  them.  Great  Britain  is  bound  to  protect  her 
subject  in  the  execution  of  her  commands,  and  the  United 
States  to  do  every  thing  within  iheir  competency  to  prevent 
or  redress  a  wrong ;  but  if  by  reason  of  the  failure  of  indi- 
viduals to  execute  their  official  duties,  or  by  a  quctsi  revolt 
of  an  integral  member  of  the  confederacy;  the  government 
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is  made  unable  to  perform  all  its  obligations,  such  redress 
must  be  fuTuished  as  it  has  power  to  render. 

If  Great  Britain  should  deem  that  redress  inadequate,  she 
may  find  therein  a  cause  and  a  motive  of  war,  but  surely  if 
the  government  of  the  United  States  has  not  been  instru- 
mental in  the  injury ;  (he  wrong  in  itself  is  not  an  act  of 
war. 

The  great  difference  between  the  present  relations  of  the 
two  countries,  and  such  as  would  have  existed  if  the  United 
States  had  not  yielded  to  the  justice  of  the  demand  of  Great 
Britain,  consists  in  this,  that  in  the  event  that  the  United 
States  had  sanctioned  the  indictment,  actual  hostilities  wonld 
have  existed,  because  the  criminal  proceedings  themselves 
would  have<been  an  act  of  war.  The  United  States  having 
disavowed  that  measure.  Great  Britain  can  treat  the  wrong 
which  she  receives  from  the  stale  of  New  York  as  a  came 
of  war  or  not,  at  her  election.  Actual  war  it  does  not  con-  s 
stitute.  Ifrthe  United  States  had  justified  the  detention  of 
McLeod,  and  thus  rendered  it  the  act  of  (he  government, 
the  negotiations  pending  between  the  two  countries  must 
have13e«n  broken  off.  The  injury  to  the  subject,  peihaps 
the  injury  to  Great  Britain,  would  have  continued  the  same 
as  if  the  United  States  had  been  the  actor,  but  the  mode  of 
redress  wonld  have  been  different.  When  the  United  States 
disavowed  the  criminal  proceedings,  Great  Britain  might 
seek  redress  by  negotiation,  but  if  the  United  States  had 
been  a  party  to  those  proceedings,  to  have  continued  nego- 
tiations would  have  been  impossible;  Great  Britain  must 
have  sought  redress  by  arms.  Iliere  may  be  stated  many 
cases  of  aggression  against  a  foreign  power,  by  an  individual 
state,  where  the  general  government,  if  a  party,  must  have 
been  regarded  as  engaged  in  actual  war,  but  if  disavowed 
by  the  United  States,  the  injured  nation  may  treat  the  wrong 
as  an  act  of  war  or  not,  at  its  election.  If  the  state  of  New 
York,  by  way  of  retaliation  for  the  supposed  wrong  of  burn- 
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isg  the  Caroline  within  the  territory  of  (he  state,  had  occu- 
pied a  part  of  Canada  with  ao  army,  Great  Britain  mig^t 
Tery  properly  have  made  war  upon  New  York  in  relarn, 
which  would  in  effect  have  amounted  to  hostilities  against 
the  United  States,  or  she  might  have  sought  redress  from 
the  general  government  by  negotiation  ;  but  if  tfae  United 
States  had  been  a  party  to  the  occupation  of  Canada,  such 
en  act  of  war  could  only  have  been  met  by  correspondent 
hostilities.  Even  while  New  York  continued  in  possession 
of  a  part  of  the  British  dominions,  there  would  be  no  incom- 
patibility .in  the  pendency  of  negotiation  between  Great 
Britain  and  the  federal  government,  of  which  New  York  is 
an  integral  part;  but  there  would  be  a  very  great  absurdity 
in  any  attempt  to  cany  on  negotiations,  as  compatible  with 
relations  of  peace,  whilst  the  United  States  occupied  and 
p^sisted  in  the  claim  to  occupy,  by  way  of  retaliation,  a 
part  of  the  British  dominions  in  like  manner.  ■' 
If  the  United  States,  hereafter,  with  a  viev*ta  terminate 
,-  an  unsuccessful  war  respecting  the  disputed  boundary,  should 
yield  to  the  claim  of  Great  Britain,  and  cede  by  trtaty  a 
part  of  the  stale  of  Maine,  and  if  that  state,  restiBf  upon 
her  alleged  sovereignly,  should  refuse  to  submit  to  the  treaty 
and  continue  to  occupy  the  territory  ceded.  Great  Britain 
might  waive  het  right  to,  repel  the  hostile  occupation,  and 
whilst  continuing  at  peace  with  the  United  States,  seek  re- 
dress from  the  general  government.  She  might,  with  entire 
honor,  disregard  the  hostile  demonstrations  of  the  stale, 
which  might  be  guilty  of  hostile  aggressions,  but  could  not 
carry  on  regular  war.  But  if  the  belligerent  state  was 
maintained  by  the  general  government,  the  refusal  to  yield 
to  the  engagement  of  the  treaty,  would  be  incompatible  wiih 
peace,  and  would  amount  to  a  renewal  of  hostilities.  The 
case  stated,  however,  would  by  no  means  be  so  strong  as 
Ihat  in  question,  because  the  occupation  of  the  territory 
might  be  regarded  as  a  simple  claim  of  right,  but  the  deteo- 
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tion  of  McLeod  by  the  gorernment  would  be  retaliatory-, 
and  affect  the  honor  of  his  soverei^. 

It  may  be  said,  that  the  general  and  state  govemtneDts 
do  together  but  constitute  the  complement  of  sovereignty ; 
that  in  those  departments  vbere  the  powers  of  the  general 
government  do  not  reach,  the  state  government  is  sovereign, 
and  that  so  far  as  it  acts  within  its  legitimate  sphere,  it  is 
the  only  sovereignty  which  can  subject  the  nation  to  liabili- 
ties ;  that  it  is  a  matter  of  very  little  importance  to  estab- 
lish the  point,  that  the  United  Stales  are  not  a  party  to  the 
wrong,  if  the  injury  suffered  by  Great  Britain  is  alill  the 
same,  and  if  that  power  can  find  redress  only  from  the 
United  States,  which  are  responsible  for  every  integral  part 
of  the  confederacy.  Great  Britain,  it  may  be  said,  cannot 
negotiate  with  the  individual  states,  and  she  cannot  declare 
war  against  them  and  thus  enforce  redress,  and  that,  there- 
fore, the  general  government  representing  the  states  assumes 
all  their  liabilities,  and  must  bear  all  the  responsibilities 
which  result  from  their  acts  in  their  sovereign  capacity. 

But  although  certain  of  the  powers  of  sovereignty  are 
reserved  to  the  individual  states,  the  entire  department  of 
foreign  relations  is  entrusted  to  the  general  government,  and 
on  every  subject  relating  to  this  department,  the  several 
states  are  entirely  divested  of  pqwer.  The  United  States 
are 'responsible  for  all  the  acts  of  the  states  within  the 
range  of  their  proper  jurisdiction.  They  are  responsible 
for  the  safety  of  McLeod  in  the  same  manner  as  if  his  trial 
had  taken  place  in  the  courts  of  the  United  Slates,  because 
the  proceedings  against  him  were  maintained  by  a  branch 
of  the  sovereignty.  But  the  peculiar  liability  of  the  govem- 
.  ment  of  the  United  Sutes  in  the  present  case,  as  for  an  in- 
dignity, must  depend  upon  the  hostile  intent ;  when  it  be- 
comes there  important  to  determine  quo  animo  any  measure 
was  adopted,  it  is  not  sufficient  to  infer  a  hostile  intent  from 
the  act  itself  of  an  individual  state,  because  a  state  cannot, 
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in  regard  to  foreign  relations,  represent  the  general  govein- 
ment.  If  the  United  States  disclaim  a  measure  of  hostility, 
they  may  be  liable  for  the  vrong  indicted,  but  not  as  for  a 
measure  of  retaliation. 

Id  almost  every  instance  of  aggression  and  wrong  by  one 
nation  against  another,  the  injury  may  properly  be  presented 
ia  the  ordinary  course  of  negotiation  to  the  party  guilty  of 
the  aggression.  There  is  at  least  one  case,  however,  where 
this  can  never  be  done,  though  formal  war  may  not  have 
been  declared.  Where  a  nation  in  the  pursuit  of  a  claim  of 
belligerent  right  is  prima  facie  guilty  of  a  wrong,  and  the 
injured  nation,  instead  of  offering  to  negotiate,  retaliates  for 
the  supposed  wrong  by  another  aggression,  in  which  the 
latter  nation  persists,  there  can  be  no  negotiation,  for  war 
substantially  exists.  It  is  impossible  to  make  the  case  stated 
clearer,  than  by  citing  the  instance  which  has  actualh 
curred.  The  government  of  Qreat  Britain  authoriz 
detachment  of  its  army,  under  a  claim  of  belligerent  t 
to  follow  the  Caroline  into  the  waters  of  the  United  S 
and  there  destroy  her.  It  was  prepared  to  justify  lh< 
by  the  plea  of  necessity,  which  would,  if  allowed,  show 
that  the  individuals  engaged  in  the  enterprise  were  guilty 
of  DO  crime,  but  the  state  of  New  York,  without  entertain- 
ing the  claim  of  right,  and  the  plea  of  justification  took  the 
ground,  that  there  could  be  no  such  justification  of  an  act, 
which  was  primA  facie  a  crime.  If  this  ground  had  been 
taken  by  the  general  government,  actual  war  would  have 
existed  because  it  precluded  an  inquiry  into  the  claim  of 
right.  It  would  have  been  an  election  to  consider  the  sup- 
posed wrong  as  a  cause  of  war  and  to  enter  upon  acts  of 
retaliation,  after  which  the  two  countries  could  only  nego- 
tiate as  for  a  restoration  of  peace.  Negotiations  upon  the 
footing  of  existing  relations  of  peace  would  be  absurd,  and 
incompatible  with  acts  amounting  to  retaliatory  hostilities. 
This  consequence  only  results  from  the  consideration,  that 
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the  proceedings  which  hare  this  eSecl  are  on  behalf  of  the 
government  sapposfng  itself  wronged,  against  an  indivithial, 
who,  being  a  party  to  that  wrong,  represented  the  govern- 
ment under*  whose  authority  he  acted.  They  are  equivalent 
to  an  act  of  ^ar,  because  they  are  retaliatory  upon  acts  of 
quasi  hostility  on  the  part  of  Great  Britain,  which  were 
primd  facie  unjustifiable,  and  made  it  in  some  measure 
necessary  for  the  United  States  to  elect,  whether  to  meet 
the  aggression  by  peaceful  or  hostile  measures.  If  a  British 
subject  had  been  arrested  by  the  authorities  of  the  state  of 
New  York  fbr  obedience  to  the  lawful  commands  of  Great 
Britain  within  ber  own  dominions,  no  such  result  would 
have  followed,  because  it  would  nol'have  been  in  itself  an 
act  of  war.  The  wrong  to  Great  Britain,  perhaps,  would 
be  greater  than  in  the  case  which  has  occnrred,  but  the 
character  of  that  wrong  would  be  different  Though  in* 
defensible,  it  might  be  a  proper  subject  for  negotiation  during 
the  existence  of  relations  of  amity,  and  not  have  the  effect 
of  creating  a  state  of  war.  It  is  not  then  the  nature  or  de- 
gree of  the  wrong  done  by  one  nation  to  another,  which 
would  determine  their  existing  relations.  The  greatest  might 
not  crente  actual  war,  the  least  might  constitute,  in  other 
circumstances,  a  state  of  existing  hostilities.  It  is  therefore 
apparent  that  the  design,  the  motive,  and  the  intention  of 
governments,  are  to  be  regarded  in  considering  the  effect  of 
iherr  acts  of  aggression.  The  great  question  then  is,  have 
the  United  States,  by  any  act  of  retahalion,  engaged  in 
measures  inconsistent  with  relations  of  peace  with  Great 
Britain.  And,  certainly,  if  any  measures  of  hostility  have 
been  pursued  by  way  of  retribution  for  the  burning  of  the 
Caroline,  they  have  not  been  adopted  by  the  government  of 
the  United  States.  The  government  has  never  sanctioned 
criminal  proceedings  against  individuals  concerned  in  that 
enterprise,  nor  sought  by  the  punishment  of  the  subject  to 
obtain  satisfaction  from  the  sovereign.  Nor  haa  the  gOTeni- 
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ment  been  content  simply  to  repel  the  conclnsMii,  that  the 
United  States  were  a  party  to  the  criminal  proceedings 
against  the  individual  supposed  to  have  been  engaged  in 
that  affair,  but  it  has  resorted  to  all  suitable  measures  to 
prevent  the  occurrence  of  the  wrong.  McLeod  has  been 
detained  and  tried  not  only  without  the  cMicurrence  of  the 
government,  bat  after  the  decision  of  the  e^cutive  of  the 
United  States,  that  his  entire  immunity  was  a  right  result- 
ing from  the  existing  relations  between  the  United  Stales  . 
and  Great  Britain,  and  notwithstanding  such  efforts  for  his 
release  as  were  competent  to  the  general  government,  follow- 
ing the  prompt  admission  that  the  claim  foi-^liis  discharge 
ought  to  be  admitted.  How  then  can  it  be  said  that  the 
United  States  are  a  party  to  these  hostile  proceedings? 
Simply  upon  the  ground,  we  presume,  that  the  United  States 
are  to  be  regarded  as  identical  with  the  sovereignty  of  the 
slate  of  New  York,  because  criminal  proceedings  on  behalf 
of  the  commonwealth  could  not  have  been  instituted  in  any 
other  tribunal.  But  it  is  by  no  means  trae  that  the  state  of 
New  York  is  capable  of  establishing  a  state  of  war  between 
the  United  States  and  any  foreign  power,  except  at  the  elec- 
tion of  the  latter.  If  that  state  had  marched  an  aifiiy  into 
Canada  by  way  of  retaliation  for  the  violation  of  her  terri- 
tory, such  a  belligerent  act  would  not  of  necessity  lutre  in- 
volved the  United  Stales  in  war.  To  prevent  that  tesn)^ 
it  would  only  have  been  necessary  for  the  government  to 
disavow  the  acts  of  the  state,  and  then  the  hostilities  of  the 
state  would  have  been  viewed  in  no  other  or  higher  light, 
than  the  military  operations  of  those  unauthorized  brigands, 
whose  warlike  aggressions  clothe  them  with  none  of  the 
rights  and  privileges  belonging  to  regular  warfare. 

But  if  it  is  admitted  that  the  United  States  are  not,  by 
the  measures  of  the  state  of  New  York,  involved  in  imme- 
diate hostilities,  still  the  question  may  arise  whether  it  is 
not  the  duty  of  the  general  government  to  prevent  so^ 
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measures  on  the  part  of  the  individual  states  as  are  in  their 
nature  hostile,  and  whether,  by  a  neglect  tocoeice  obedience 
to  the  government,  the  United  Slates  are  not  as  a  nation 
involved  in  the  hostile  measures  set  on  foot  by  an  individual 
state.  We  think  it  must  be  conceded  that  the  United  States 
are,  as  a  government,  fully  responsible  for  the  wrongs  done 
by  the  individual  slates,  whether  they  are  in  a  state  of  re- 
volt, or  refuse  to  yield  to  the  just  claims  of  a  foreign  power, 
but  the  question  which  we  are  now  considering  is  not  whether 
the  United  States  are  eventually  liable  for  the  acta  of  the 
states,  whether  they  are  bound  to  indemnify  Great  Britain 
for  the  unjust  detention  of  her  subject,  which  must  be  ad- 
mitted, nor  whether  Great  Britain  may  not  at  her  election 
treat  this  injury  as  a  cause  of  war,  which  must  also  be  con- 
ceded, but  whether  the  injury  was  in  itself  an  act  of  war, 
an  indignity  which  admitted  of  no  peaceful  redress,  but 
produced  a  state  of  things  incompatible  with  the  existence 
of  negoliatioDs. 

The^B  are  several  causes  which  may  operate  to  prevent 
the  government  of  the  United  States  from  esercising  its  au- 
thority, in  restraint  of  hostile  proceedings  against  a  foreiga 
power  by  an  individual  stale.  The  stale  may  not  only  be 
in  a  condition  of  revolt,  hut  the  officers  of  the  slate  may  re- 
fuse to  execute  the  duties  which  the  constitution  of  the 
United  States  has  devolved  upon  them,  and  which  by  their 
oath  of  office  they  are  bound  to  perform,  or  the  constitution 
of  the  United  States  may  have  failed  to  provide  for  the  in- 
tervention of  the  general  government,  or  for  a  resort  to  its 
tribunals.  In  each  of  these  cases,  notwithstanding  the 
eventual  responsibility  of  the  general  government,  it  may 
be  entirely  impossible  for  it  to  withhold  an  individual  state 
from  hostile  measures  against  a  foreign  power.  The  hostile 
intention,  however,  is  absent,  for  it  cannot  be  inferred  that 
the  government  is  a  party  to  acts  which  it  disavows,  but 
has  no  legitimate  means  of  preventing. 
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In  the  case  of  McLeod,  the  executive  of  the  state  of  New 
York  failed  to  perform  his  constitutional  duties,  and  to  yield 
to  the  claims  of  Great  Britain,  the  justice  of  which  the 
executive  of  the  United  States  had  in  its  appropriate  func- 
tions, acknowledged.  The  executive  of  the  state,  in  (his 
case,  grossly  violated  its  duties  and  endangered  the  peace 
of  the  two  countries,  but  the  executive  of  the  United  States 
had  no  constitutional  wer  (o  interpose  directly,  and  a 
direct  and  immediate  intervention  was  the  only  mode  in 
which  proper  redress  could  be  given,  because  the  detention  ■ 
for  a  period,  however  short,  was  in  violation  of  right. 

It  might  seldom  happen,  perhaps,  linder  a  monarchical 
government,  that  there  could  be  a  constitutional  ditfculty 
in  the  way  of  any  intervention  of  the  sovereign  in  the  tribu- 
nals of  the  kingdom,  which  bis  foreign  relations  might 
require,  and  yet  the  action  of  the  government  might  be 
obstructed,  and  the  fulfilment  of  its  duties  embarrassed,  in 
the  same  manner  as  has  happened  to  the  govemmont  of  the 
United  States.  There  may  be  stated  not  only  tha.ca3e  of 
a  disputed  succession  to  the  crown  and  the  occupation  of  a 
province  by  a  rival  claimant  of  the  throne,  and  the  case 
where  parts  of  the  kingdom  are  in  a  state  of  revolt,  so  that 
protection  could  not  be  given  to  the  subjects  of  a  foreign 
country  within  those  districts,  but  the  officers  of  the  state 
might  also  refuse  to  perform  their  duties  even  under  a  form 
of  government  like  that  of  Great  Britain,  and  thus  embar- 
rass the  foreign  relations  of  the  kingdom  as  effectually  as 
has  happened  in  the  instance  which  we  have  noticed.  If 
the  judges  of  Westminster  hall  should  refuse  on  a  writ  of 
habeas  corpus,  to  discharge  a  subject  of  a  foreign  state  un- 
justly detained  without  color  of  right,  in  violation  of  the 
duties  of  the  government  to  his  sovereign,  they  could  be 
reached,  if  at  al),  only  by  the  slow  process  of  impeachment, 
a  remedy  as  tardy  and  perhaps  as  certainly  ineffectual,  as 
such  a  proceeding  would  be  against  any  of  the  executivo 
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o£Scer8  of  the  state  of  New  York  who  have  violated  the 
duties  devolving  upon  them  uoder  the  constitution  of  the 
United  States. 

If  the  East  India  Company,  a  remarkable  instance  of  a 
corporation  almost  independent  within  a  stale,  should  pro- 
ceed against  a  citizen  of  the  United  States  in  a  case  parallel 
to  that  of  McLeod,  the  direct  intervention  of  the  British 
government  might  fail  of  immediate  effect  as  remarkabty^  as 
that  of  the  executive  of  the  United  Stales  would  have  done, 
if  exerted  to  deliver  a  British  subject  on  his  trial  in  die 
tribunals  of  the  state  of  New  York,  and  yet  it  would  be 
absurd  to  contend  thftt  the  British  government  was  a  party 
to  such  a  measure  of  hostility,  though  that  government  had 
admitted  its  injustice  and  endeavored  to  provide  a  remedy. 

It  may  be  said,  that  as  the  government  of  the  United 
Slates  presents  itself  to  foreign  powers  in  the  capacity  of  a 
sovereign  and  independent  nation,  they  are  bound  to  sustain 
the  character  of  a  government  possessed  of  the  full  powers 
of  sovefeignty,  and  that  assuming  to  exercise  and  to  exact 
the  obligatioDs  belonging  to  a  state,  they  are  bound  to  sus- 
tain eitd.ta  enforce  throughout  every  department  of  the 
goverft^^if  the  full  authority  of  the  state.  In  reply  to  the 
allegation,  that  the  government  of  the  United  Slates  is  one 
of  limited  powers,  and  that  certain  functions  of  the  govern- 
ment ate  exercised  by  the  individual  states,  the  answer  of  a 
foreign  power  might  be,  that  it  had  negotiated  with  the 
government  of  the  United  States  as  one  possessed  of  supreme 
authority;  that  the  federal  government  presents  itself  in 
that  character  in  assuming  to  conduct  all  the  foreign  rela- 
tions of  the  confederacy,  the  individual  parts  of  which  are 
restrained  by  the  constitution  of  the  United  States  from 
treating  with  foreign  powers ;  that  if  the  federal  government 
cannot  enter  into  treaties  and  conventions  which  are  binding 
upon  every  member  of  the  union,  and  which  the  United 
States  are  capable  of  enforcing  against  the  several  stales,  no 
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valid  eDgagement  can  be  made  by  the  goveniment,  ucless 
it  is  to  be  ensured  (hat  foreign  stales  should  be  bound  by 
treaties  wiih  the  United  States,  the  obligations  of  which 
they  are  not  on  their  side  capable  of  enforcing.  But  these 
considerations  are  only  important  as  showing  the  right  of 
Great  Britain  to  indemnity,  or  her  right  to  make  the  acts  of 
indiTidual  states  a  cause  of  war  against  the  United  States, 
if  she  should  elect  to  seek  that  mode  of  redress,  and  have 
DO  bearing  upon  the  question,  whether  the  government  of 
the  United  Slates  has  made  itself  a  party  to  any  existing 
measures  of  hostility.  The  difficulties  attending  our  con- 
stitution, its  defects,  the  recusancy  of  state  officers  and  the 
vain  efforts  of  the  executive  to  sustain  the  obligations  of  the 
nation,  are  all  important  considerations  to  show  that  the 
government  is  not  committed  voluntarily  to  such  measures 
as  make  it  imperative  on  the  British  government,  in  point 
of  honor,  to  meet  out  hostile  measures  in  a  correspondent 
spirit 

It  ia  quite  loo  much  to  claim  on  behalf  of  a  foreign  state, 
that  the  federal  government  shall  in  all  cases  exercise  a 
direct  authority  to  enforce  the  fulfilment  of  ttoMicsiAnd  the 
observance  of  rights  which  result  from  them,  and~tBlR|  delay 
or  neglect  to  exercise  those  powers  which  are  within  the 
competency  of  a  despotic  ruler  must  necessarily  occasion 
war.  Even  the  powers  of  sovereignty  are  so  distributed  in 
Great  Britain,  though  a  monarchical  government,  that  it  is 
quite  possible  for  the  different  departments  of  the  state  to 
thwart  the  executive  and  prevent  the  immediate  fulfilment 
of  duties  to  foreign  powers. 

Admitting,  however,  that  Great  Britain  may  sustain  the 
ground  taken  by  her,  that  no  claim  of  irresponsibility  cm  the 
part  of  the  United  States  can  be  entertained,  founded  upon 
the  peculiarities  of  their  constitution  of  government,  and 
assuming  that  the  responsibilities  of  the  govermnent  are  the 
same  as  if  the  separate  state  sovereignty  did  not  exist,  still 
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it  may  veil  be  contended  that,  in  that  view  of  the  subject, 
the  United  States  are  not  eTen  responsible  in  any  degree  for 
the  detention  of  McLeod  by  the  authorities  of  the  state  of 
New  York. 

In  demanding  the  telease  of  McLeod,  the  goTernment  of 
Great  Britain  tM'oceeded  upon  the  principle,  that  the  United 
States  could  not  institute  criminal  proceedings  against  the 
subject,  and  remain  at  peace  with  the  sovereign  authoriztug 
the  act  alleged  ta  be  criminal.  But  if  the  authority  of  the 
state  of  New  York  is  not  to  be  regarded  by  a  foreign  power, 
then  the  criminal  proceedings  are  not  to  be  viewed  as  ema- 
nating from  the  sovereign  authority,  nor  is  the  common- 
wealth  to  be  regarded  as  an  actor  in  the  indictment.  If 
Great  Britain  can  only  consider  the  government  of  the 
United  States  in  her  relations  with  this  country,  and  cannot 
take  cc^nizance  of  the  individual  sovereignty  of  New  York, 
then  she  cannot  view  her  as  a  sovereignty  for  any  purpose, 
and  must  regard  the  indictment  against  McLeod  as  having 
proceeded  from  irresponsible  individuals.  In  this  point  of 
view  the  case  is  the  same  in  principle  as  would  have  been 
the  aggression  on  the  soil  of  the  United  States  and  the  burn- 
ing of  the  Caroline,  if  the  act  in  that  case  had  been  dis- 
claimed by  Great  Britain.  The  United  States  hdi.  Great 
Britain  responsible  for  that  act  only  because  the  government 
authorized  or  approved  of  it,  and  Great  Britain  can  only  re- 
gard the  United  States  as  responsible  for  the  detention  and 
trial  of  McLeod,  on  the  ground  that  the  government  author- 
ized and  approved  of  those  proceedings.  Let  us  not  be  mis- 
understood. We  do  not  maintain  that  the  United  States  are 
not  responsible  for  the  proceedingaof  New  York  in  this  case 
whilst  acting  within  the  range  of  her  reserved  sovereignty. 
We  arrive  at  the  conclusion,  that,  although  the  United  States, 
having  disclaimed  the  measures  of  retaliation  against  Great 
Britain  in  the  person  of  her  subject,  are  not  responsible  for  the 
indignity,  that  they  are  responsible  for  the  actual  injury  and 
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bound  to  render  an  indemnity,  in  coDsideration  of  the  com- 
plex system  which  leaves  the  exercise  of  certain  functions 
of  the  commonwealth  to  the  state  sovereignty,  whilst  the 
conduct  of  foreign  relations  is  assigned  to  the  federal  govem- 
ment.  We  meet  the  doctrine  of  Great  Britaki  t))at  she  can 
only  regard  the  government  as  one  and  indivxstble,  with  the 
answer,  that  if  foreign  powers  are  not  bound-to  consider  an 
individual  state  as  possessing  any  of  the  rights  of  sovereign- 
ty, then  the  consequences  which  attach  to  .the  exercise  of 
such  rights  cannot  give  those  foreign  powers  a  claim  to  in- 
demnity. Then  if  we  view  New  York  as  an  integral  part 
of  a  consolidated  cation,  as  a  municipal  division  or  district 
of  the  United  States,  occupying  the  same  rank  in  relation  to 
the  federal  government  as  Scotland  and  Ireland,  or  perhaps 
the  English  counties  in  relation  to  the  kingdom  of  Great 
Britain,  how  is  the  government  of  the  United  States  respon- 
sible for  proceedings  in  criminal  courts  to  which  the  com- 
monwealth is  neither  directly  nor  indirectly  a  party?  It  can  • 
only  be  claimed  on  the  ground  that  the  United  States  were 
a  party  to  the  indictment  against  McLeod,  as  not  distinguish- 
able in  principle  from  the  state  of  New  York  in  the  exercise 
of  her  reserved  sovereignty,  because  nationality  is  in  its 
nature  indivisible,  that  an  incompatibility  existed  between 
negotiation  and  criminal  proceedings  thus  hostile  in  charac- 
ter. If  the  proceedings  were  not  instituted  in  the  name  and 
on  the  behalf  of  the  commonwealth,  then  no  inconsistency 
resulted  from  their  pendency.  It  does  not  follow,  because  a 
foreign  subject  is  unjustly  harassed  by  criminal  process  for 
acting  in  obedience  to  the  commands  of  his  sovereign  in  the 
exercise  of  a  claim  of  right,  the  justice  of  which  may  have 
been  established  or  is  pending  in  discussion,  that  either  the 
injured  individual  or  the  nation  to  which  he  belongs  is  en- 
titled, of  course,  to  satisfaction  or  indemnity  from  that 
country  under  whose  government  the  injury  was  inflicted. 
To  support  that  claim,  it  is  necessary  to  connect  the  govem- 
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meat  iuelf  with  the  iojury  as  a  party.  If  the  process  does 
not  emaoato  from  a  tribunal  regularly  established,  if  it  is 
not  in  the  name  of  the  state,  conducted  by  its  officers  and 
subject  to  its  control,  the  government  cannot  be  made  re- 
sponsible, and  the  injury  indicted  is  the  wrong  of  individuals 
and  can  constitute  no  claim  against  the  state. 

If  McLeod  had  been  indicted  otherwise  than  for  a  crime 
against  the  q^nmonwealth,  his  only  remedy  would  have 
been  against  the  individuals  at  whose  hands  he  had  suffered 
the  wrong.  If  a  civil  actitm  had  been  sustained  against  him 
in  any  local  trU)Uaal,  he  would  hare  had  no  ronedy,  how- 
ever grievo«ulp  amerced.  It  is  only  by  connecting  the 
eommonwe<Uh  (by  which  we  mean  to  express  our  coocep- 
tioD  of  that  nationality  which  had  its  exislence  in  the  com- 
plex system  of  federal  and  state  sovereignty),  with  criminal 
process,  that  a  subject  of  a  foreign  nation  can  render  the 
government  itself  responsible  for  injury. 

The  view  taken  by  the  British  ministry,  of  the  liabiUUes 
of  the  federal  government,  seems  to  be  founded  upon  the 
idea  that  our  system  constitutes  a  consolidated  government, 
and  that  the  several  stales  are  to  bo  viewed  as  so  many 
counties.  Regarded  in  this  light,  criminal  process  in  the 
name  of  the  state  would  no  -more  compromise  the  United 
States,  than  criminal  process,  in  the  name  of  the  county 
palatine  of  Chester,  would  affect  the  crown  of  Great  Britain. 

But  the  view  taken  by  Great  Britain  of  our  system  and 
of  her  claims  as  lesulting  is  erroneous,  and  as  it  is  no  part 
'  of  our  purpose  to  reply  to  those  claims,  and  prove  by  her 
own  showing  that  they  do  not  exist,  as  we  are  viewing  the 
-question  in  point  of  principle,  and  aim  only  at  those  results 
which  flow  from  principle,  W'e  must  concede  that  the  United 
States  are,  beyond  all  questuM),  responsible  fctf  the  acts  of 
the  sovereign  state  of  New  York  within  its  appropriate 
sphere.  As  the  detention  and  trial  of  McLeod  was  a  grievous 
wnmg,  the  United  States  are  bound  to  provide  a  full  iodem- 
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nity  for  that  injury,  though  as  we  earnestly  coDtend,  it  did 
not  constitute  the  casus  belli  which  must  have  precipitated 
instant  and  general  hostilities,  as  the  criminal  proceedings 
instituted  by  the  state  of  New  York  wonid  have  done  if 
sanctioned  by  the  government  of  the  United  States.  It  is 
quite  possible,  although  the  diiBculty  is  for  the  present  re- 
moved, by  the  acquittal  of  McLeod,  on  the  ground  that  he 
was  not  proved  to  have  been  one  of  the  I*^i(y  engaged  in 
the  attack  on  the  Caroline,  that  the  evil  may  fecnr,  if  any 
of  the  individuals  actually  concerned  in  the  aggression 
should  be  found  within  the  jurisdiction  of  New  York,  It, 
is  important,  therefore,  to  the  peace  of  both  oMintries — pact 
qucs  nihil  habihtra  ait  inaidiarum  —  that  the.mMstion  should 
be  immediately  settled,  whether  the  aggression  of  Great 
Britain  was  a  lawful  exercise  of  belligerent  right,  or  whether 
on  the  other  hand,  the  United  Stales  are  entitled  to  redress 
as  for  an  unjustifiable  violation  of  their  territory. 

We  conceive  that  this  depends  entirely  upon  the  question 
whether  the  United  States  have  fully  sustained  their  duties 
as  a  neutral  nation. 

We  expressed  the  opinion  on  a  former  occasion  in  con- 
formity with  the  doctrine  laid  down  by  Bynkershoek,'  that 
a  belligerent  would  be  justified  in  pursuing  an  enemy  dum 
fervet  opus,  into  the  territory  of  a  neutral,  but  this  is  not 
the  only  case  in  which  a  belligerent  nation  would  be  author- 
ized lo  enter  a  neutral  territory.  That  right  may  be  exer- 
cised when  any  aid  is  given  to  one  belligerent  by  a  neutral 
nation  within  its  territory,  or  when  a  belligerent  is  permitted* 
to  prepare  an  enterprise  within  the  neutral  territory. 

The  discussions  of  the  duties  attending  a  state  of  neutral- 
ity, which  are  found  in  the  publicists,  relate  to  a  state  of 
things  very  different  from  that  existing  in  the  present  case. 
'  When  belligerents  are  separated  from  each  other  by  the  ter- 
ritories of  a  neutral  state,  a  grant  of  passage  may  properly 
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be  girao  bj  the  neatral  to  either  party,  but  when  one  of  the 
parties  is  defeated  he  ought  not  to  be  permitted  to  retire  into 
the  territory  of  the  neutral  to  recover  and  wait  for  a  favor- 
able opportunity  to  renew  the  attack;  otherwise  the  neutral 
gives  a  right  to  the  other  party  to  enter  his  territories  in 
quest  of  his  enemy.'  The  principle  is  equally  applicable  le 
a  case  vhere.ooe  of  the  belligerent  parties  consists  of  out- 
laws, gathered  from  two  neighboring  countries,  and  seeks 
for  the  opportunity  of  attacking  one  nation  whilst  deriving 
strength  from  ihe  resources  of  the  other.  In  such  a  case,  it 
is  the  duty  of  th*  neutral  state  to  restrain  or  drive  from  its 
territory  the  hostile  band,  end  if  this  obligation  is  neglected, 
the  nation  which  is  threatened  with  hostilities  would  seem 
to  have  a  right  to  enter  the  neutral  country  in  search  of  its 
enemy.  It  is  on  this  ground,  if  at  all,  that  general  Jackson 
was  justified  in  pursuing  hostile  bauds  of  Indians  into  the 
territories  of  Spain,  a  precedent  which,  according  to  the  rule 
of  Bynkershoek,*  the  United  States  having  adopted,  they  are, 
by  a  species  of  reciprocity,  bound  to  allow  in  their  intercourse 
with  other  sstions. 

If  Great  Britain  cannot  be  strictly  justified,  in  her  act 
of  aggression,  the  degree  and  nature  of  the  wrong  will  de- 
pend tipMt  many  considerations  which  affect  the  question. 
If  th«,United  States  have  been  aggrieved,  (he  extent  and 
nature  of  the  injury  and  the  measure  of  redress  may  be 
greatly  modified  by  facts  which  attend  the  case,  and  no 
general  rule  can  be  applied  to  a  violation  by  one  nation  of 
tjie  territory  of  another. 

Many  cases  may  be  stated  of  hostile  gatherings  and 
armaments  within  a  neutral  district  where  the  danger  would 
be  imminent  to  the  conterminous  country.  If  Navy  Island 
had  been  an  impregnable  fastness,  commanding  the  lakes 
and  the  liver  and  the  approaches  to  the  sea,  it  would  have 
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been  a  point  difficult  to  maintain  that  a  British 'Cdmmander 
might  not  cross  the  imaginary  line  of  the  United  Stales,  if 
that  was  necessaiy,  to  prevent  such  a  hostile  occupation  of 
the  fastness  as  could  by  no  means  be  dislodged.  And  even 
if  Great  Britain  could  not  strictly  exercise  such  a  right,  it 
would  be  difficult  to  sustain  the  ground  that  the  United 
States  were  entitled  to  any  other  than  nominal  redress^  if 
their  measures,  however  well  designed,  were  totally  inad- 
equate to  prevent  the  hostile  party  proceeding  from  the 
territottes  of  the  United  States  to  make  the  iccciipation.  If 
the  enemies  of  Qreat  Britain  should  decaiiip  securely  within 
the  territory  of  the  United  States,  draw  all  their  munitions 
of  war  and  recruit  their  forces  from  the  United  States ;  if 
the  government  took  no  measures  to  prevent  the  invasion  of 
a  country  with  which  they  were  at  peace,  and  Great  Britain 
warded  off  the  blow  just  ready  to  be  inflicted  on  her  by 
crossing  the  boundary  of  the  United  States,  what  atonement 
under  such  circumstances  ought  Great  Britain  to  make  or 
the  United  States  to  receive  1  Would  the  United"  States  in 
such  a  case,  come  with  clean  hands,  to  use  a'^rase  of  the 
court  of  chancery,  in  calling  Great  Britain  to  account  for 
the  supposed  wrong.  Besides  there  are  certain  cases 
where  necessity  controls  all  law.  The  artificial  rules  of  law 
which  have  been  adopted  into  the  international  code,  the 
usages  of  nations  which  are  founded  upon  their  ben^cial 
working,  cannot  be  allowed  to  decide  cases  where  the  very 
existence,  or  the  well  being  of  a  slate,  would  be  destroyed 
by  their  operation.  Necessity  in  extreme  cases  cannot  b^ 
governed  by  arbitrary  rules  of  law  in  the  relations  of 
individuals  or  nations.  When  questions  of  this  character 
arise  between  conterminous  nations  the  necessities  of  de- 
fence are  often  of  the  most  urgent  nature. 

It  is  impossible  to  claim  that  under  all  circumstances  thfl 
enemies  of  Great  Britain  would  be  protected  in  tbeii  outrages 
upon  the  subjects  of  that  country  by  the  boundary  line  of 
24» 
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the  United  States,  though  it  might  be  the  duty  of  the  British 
goveratuent  lo  demand  the  interposilion  of  the  United 
States,  when  (he  necessity  of  the  case  were  not  loo  urgent, 
unless  the  protection  afforded  by  the  latter  power  was 
absolute  and  complete,  unless  it  was  promptly  afforded,  if 
delay  would  be  ruinous  or  attended  with  great  hazard,  the 
country  exposed  to  eminent  invasion  would  be  justified  in 
destroying  the  aggressor  even  within  the  territory  of  the 
neutral.  There  are  however  nice  shades  of  distiiictioa 
which  affect  the  subject  and  which  vary  with  the  varying 
circumstances  of  individual  cases.  A  country  might  be 
justified  in  anticipating  and  preventing  the  blow  which  was 
about  to  fall,-%e£]re  the  aggressor  bad  crossed  the  line  of 
the  neutral  nation,  and  yet  be  incapable  of  justifying  an 
incursion  into  the  territories  of  that  nation  to  destroy  the 
means  of  wrong  and  injury,  which  bad  not  yet  assumed  s 
formidable  front.  It  might  be  justified  in  assailing  an  array 
in  hostile  array,  ready  to  make  an  invasion  from  the  neutral 
territory  and  yet  not  be  authorized  in  destroying  munitions 
of  war,  which  might  be  means  of  annoyance  on  a  future 
occasion.  It  is  the  urgency  of  necessity  which  gives  a 
temporary  right  of  protection  in  these  cases,  and  this 
necessity  cannot  be  measured  or  determined  by  general 
rules. 

Notwithstanding  the  apparent  justice  of  th^  principles 
above  stated,  they  have  not  been  universally  acknowledged. 
It  has  even  been  maintained  that  the  existing  laws  of  the 
United  States,  which  restrain  the  people  of  this  country 
from  setting  on  foot  any  warlike  expeditions  against  the 
British  government  in  Canada,  pass  beyond  the  strict  line 
of  our  duty  as  a  nation  at  peace  with  Great  Britain,  and 
that  our  neutrality  would  not  be  broken  even  if  the  govern- 
ment  should  countenance  military  expeditions  from  this 
country  in  aid  of  the  insurgents.  In  support  of  this  doc- 
trine, the  example  of  Great  Britain  is  urged  as  directly  in 
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point,  in-sending  an  army  into  Spain  to  settle  the  right  to  ■■  * 
the  throne  of  that  kingdom.  But  it  should  be  borne' in 
mind  that  the  war  carried  on  in  that  country  was  a  contest 
for  the  succession.  The  rival  claimants  were  at  war  with 
each  other,  each  assuming  to  be  sovereign  de  facto.  Great 
Britain  was  at  peace  with  Spain,  but  when  the  crown  was 
in  controTcrsy,  she  was  at  liberty  to  acknowledge  either 
claimant,  and  to  sustain  his  authority.  In  doing  so  her 
relations  of  peace  with  the  kingdom  remained  undisturbed, 
but  she  was  clearly  at  war  with  the  party  whose  cause  she 
so  distinctly  permitted  her  people  to  oppose  with  the 
military  force  of  the  nation.  It  would  be  idle  to  maintain 
that  Don  Carlos  had  not  abundant  cause- of  war,  scarcely 
less  so  that  he  was  not  engaged  in  actual  hostilities  with 
Great  Britain.  If  the  United  States  should  ever  in  like 
manner  interfere  in  the  fnture  struggles  of  Great  Britain 
and  her  colonies  in  support  of  the  latter,  she  must  be  con- 
tent to  sustain  the  full  weight  of  hostiUties  with  Great 
Britain. 

We  continue  to  entertain  the  opinion  expressed  on  a 
former  occasion  that  the  British  government  cannot  be 
justified  in  the  destruction  of  the  Caroline.  Even  in  a  case 
less  questionable,  the  right  would  not  have  been  properly 
exercisable  at  the  lime,  or  in  the  manner  adopted,  without 
circumstances  of  discrimination.  But  there  was  no  plea  of 
necessity  which  could  be  admitted,  nor  had  the  government 
failed  to  perform  its  duties. 

It  cannot  be  urged,  in  justification  of  the  aggression,  that 
the  Caroline  was  engaged  in  carrying  munitions  of  war  to 
the  rendezvous  of  the  insurgents.  The  government  of  the 
United  Slates  would  have  no  authority  to  destroy  the 
steamer  for  that  cause,  much  less  the  authorities  of  Great 
Britain.  The  owner  of  the  steamer  was  amenable  to  the 
laws  of  the  United  States,  and  if  his  property  was  liable  to 
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^jforfeiture,  he  was  entitled  to  the  benefit  of  a  full  judicial 
investigation.'  s.  f.  d, 

1  In  a  ipeech  delircRd  b;  Mr.  Adajiu,  at  the  late  senioD  of  congrcM,  tbit 
gentleman  exprenc*  the  opinion  that  the  proper  inquiry  in  regard  to  tbi* 
■object  if,  which  party  itraek  Iba  fint  blow  !  which  waa  guilty  of  the  fint 
unjustifiable  act  f  The  diatinguiahed  gcDtteman  auumes  that  the  ateamer  waa 
a  government  veaael,  or  that  the  goTemment  waa  liable  for  the  acta  of  thoae 
who  were  on  board  of  her.  But  waa  Ihii  the  case  >  She  waa  not  a  govent- 
ment  veaael.    Nor,  u  it  woold  leeniiwaa  the  government  responBibte  for  her. 

The  queation  quoted  from  Moliere,  que  dioHe  faiia  tout  ou  cd  ddtrt  f 
might  very  welt  be  pnl  to  the  owner  of  tlie  itcamer,  and  it  might  be  difficult 
for  him  to  answer  it  In  auch  a  manner  u  to  subitantlate  his  claim  to  indem- 
nity ;  but  because  hia  conduct  waa  nnjuiUiiabte,  it  does  not  follow  Ihat  the 
Britiah  government  maj  properly  reaort  to  tbii  mode  of  procednre  against 
individuals  who  have  violated  the  lawa  of  the  United  States,  nor  that  Great 
Britain  m&y  violate'the  territory  of  the  United  States. 

If  the  crew  of  the  steamer  might  have  been  regarded  aa  a  part  of  the 
belligerent  force  retiring  into  the  United  Stales,  the  boundary  of  a  nentral, 
DO  right  to  go  in  quest  of  her  results  from  the  doctrine  which  we  have  stated 
from  the  pnblicisU,  unless  the  government  of  the  neutral  pertnitled  the 
■learner  to  engage  in  unlawful  enterprises  ;  but  this  does  not  appear.  If  it 
could  be  shown  that  the  owner  of  the  steamer  had  violated  the  law*  of  the 
United  Stales,  the  courts  of  the  United  Stale*  would  have  provided  a  remedy. 


ART.  v.— THE  BAHRISTEB. 

[The  following  is  reprinted  from  a  little  volume  of  Easaya  by  Mr.  Basil 
Montagu,  a  venerable  member  of  the  English  bar,  who  has  illustrated  his  long 
professional  career,  by  various  legal  works,  by  the  cultivation  of  letters,  ind 
by  ahlameleas  life.  This  character  of  the  banister,  says  the  author,  ia"afiei 
the  manner  of  Fuller."] 

Section  I.  —  His  duty  to  himself, 
1.  Before  he  engages  as  a  student  he  considers  his  health. 
—  whether  it  will  enable  him  to  encounter  sedentary  con- 
finement, continued  intensity  of  thought,  the  exertion  of 
long  and  frequent  pleadings  in  hot  and  crowded  courts,  and 
the  anxiety  ever  attendant  upon  the  consciousness  of  being 
intrusted  with  the  happiness  of  others. 
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2.  Se  coToiders  the  fitness  of  hia  intellect  for  the  pro/eat 
of  the  late,  — whether  ho  has  invention  to  find,  judgmej 
examine,  memory  to  retain,  and  a  prompt  and  ready  (Jeliv- 
ery.  He  is  mindful  that  a  man  may  be  miserable  in  the 
study  of  the  lav,  who  might  have  been  seiviceable  to  his 
country  at  the  spade  or  the  plough. 

3.  He  ditly  considers  his  motive  for  engaging  in  the  pro- 
fession.—  It  is  not  fame,  but  honorable  fame;  it  is  not 
wealth,  but  wealth  worthily  obtained ;  it  is  not  power,  but 
power  gained  fairly  and  exercised  virtuously ;  it  is  not  the 
promising  and  pleasing  thoughts  of  litigious  terms,  fat  con- 
tentions, and  flowing  fees,  but  the  heavenly  contemplation  of 
justice  and  equity.  His  plans  will  not  be  Kibaeivient  to  con- 
siderations of  rewards,  estate,  or  title ;  thes^  will  not  have 
precedence  in  his  thoughts,  to  govern  his  actions,  but  follow 
in  the  train  of  his  duty. 

He  enters  his  profession,  mindful  of  the -admonition  of 
lord  Bacon.  "  We  enter  into  a  desire  of  knowJedge,  some- 
times from  a  natural  curiosity  and  inquisitive  appetite; 
sometimes  to  entertain  our  minds  with  variety  and  delight ; 
sometimes  for  ornament  and  reputation ;  sometimes  to  ena- 
ble us  to  victory  of  wit  and  contradiction ;  and  most  times 
for  lucre  and  profession ;  and  seldom  sincerely  to  give  a 
true  account  of  our  gift  of  reason,  for  the  benefit  and  use  of 
man :  —  as  if  there  were  sought  in  knowledge  a  couch 
whereupon  to  rest  a  searching  and  restless  spirit ;  or  a  ter- 
race for  a  wandering  and  variable  mind  to  walk  up  and 
down,  with  a  fair  prospect;  or  a  tower  of  slate  for  a  proud 
mind  to  raise  itself  upon ;  or  a  fort  or  commanding  ground 
for  strife  and  contention ;  or  a  shop  for  profit  or  sale ;  and 
not  a  rich  storehouse  for  the  glory  of  the  creator,  and  the 
relief  of  man's  estate." 

4.  He  is  careful  of  his  health.  —  He  remembers  that  tht 
foundation  of  happiness  in  life,  and  of  excellence  in  his  pro- 
fession, is  health  of  body.    His  rule,  therefore,  is  ne  quid 
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He  is  warned  by  an  eminent  lawyer,  who  said, 
lot  sit  np  mora  than  three  nights  together  for  any 

in  London."  He  remembera  the  admonition  of 
on,  "  Although  the  world  to  a  christian  travelling 
nd  of  promise  be,  as  it  were,  a  wilderness,  yet  that 
s  and  vestments  be  less  worn  away  while  we  so- 

the  wilderness,  is  to  be  esteemed  a  gift  coming 
from  divine  goodness." 

5.  He  ia  industrious.  —  "I  have  two  tutors,  said  king 
Edward  to  Cardan,  diligence  and  moderation."  So  our 
student  will  be  on  his  guard  against  indolence,  fickleness, 
irresolution,  immoderate  love  of  amusements,  and  against 
every  ensnaring  and  dissipated  habit;  the  natural  effect  of 
an  overgrown,  wealthy,  and  luxurious  capital. 

6.  He  stores  his  mind  with  the  general  principles  of  law. 
—  The  tutor  to  king  Edward  the  sixth  said,  "I  will  not 
debase  my  royal  pupil's  mind  with  the  nauseated  and  low 
crumbs  of  a  pedant,  but  will  ennoble  it  with  the  free  and 
high  maxims  of  a  statesman.  The  stream  must  fail  which 
is  not  supplied  from  the  fountain." 

Lord  Bacon,  in  his  entrance  on  philosophy,  says:  "And 
becanse  the  partitions  of  sciences  are  not  like  several  lines 
that  meet  in  one  angle;  but  rather  like  branches  of  trees, 
that  meet  in  one  stem ;  which  stem,  for  some  dimension 
and  space,  is  entire  and  continued,  before  it  break  and  part 
itself  into  arms  and  boughs;  therefore  the  nature  of  the 
subject  requires,  before  we  pursue  the  parts  of  the  former 
distribution,  to  erect  and  constitute  mie  universal  science, 
which  may  be  the  mother  of  the  rest ;  and  that  in  the  pro- 
gress of  sciences,  a  portion  as  it  were,  of  the  common  high- 
way may  be  kept,  before  we  come  where  the  ways  part  and 
divide  themselves."  ' 


■  And  in  his  entrance  on  tlic  Bctence  of  human  natare,  be  Uiuh   ipeaki 
Ji  Ihe  same  effect : 
"  Now  let  ui  came  to  that  knowledge,  whereanto  the  ancient  oracle  di- 
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Our  lawyer,  therefore,  studies  the  law  of  laws  —  "jusi 
universalis," — the  fixed  poles,  which,  however  the 
may  turn,  stand  immovable.  '  ^ 

7.  He  studies  human  nature.  —  He  remembers  the  maxim, 
"Ponr  dinger  les  mouvemens  de  la  ponp^e  humaine,  il 
faudroit  connoUre  les  fils  qui  la  meuvent."  He  remembers 
the  words  of  lord  Bolingbroke :  "  I  might  instance,  in  other 
professions,  the  obligations  men  lie  under  of  applying  them- 
selves to  certain  parts  of  history,  and  I  can  hardly  forbear 
doing  it  in  that  of  the  law;  in  its  nature  the  noblest  and 
most  beneficial  to  mankind,  in  its  abuse  and  abasement  the 
most  sordid  and  the  most  pernicious.  A  lawyer  now  is 
nothing  more,  I  speak  of  ninety-nine  in  a  hundred  at  least, 
to  use  some  of  Tally's  words,  '  nisi  leguJe'ms  quidam  cautus, 
et  acutus,  prteco  actionum,  cantor  formularum,  auceps  sylla- 
baj-um : '  but  there  have  been  lawyers  that  were  orators, 
philosophers,  historians :  there  have  been  Bacons  and  Claren- 
dons. There  will  be  none  such  any  more,  till  in  some  bet- 
ter age,  true  ambition  or  the  love  of  fame  prevails  over 
avarice;  and  till  men  find  leisure  and  encou^gement  to 
prepare  themselves  for  the  exercise  of  this  profession,  by 
climbing  up  to  the  '  vantage  ground '  of  science,  instead 
of  grovelling  all  their  lives  below,  in  a  mean  but  gainful 
application  to  all  the  little  arts  of  chicane.    Till  this  happen, 

recteUi  ui,  which  i(  the  knowledge  of  DaraelTes :  which  dcKTvcB  the  more 
■ccnrite  handling  by  how  much  it  (oucheth  qb  more  nearly.  This  knowlcd^ 
il  to  roan  the  end  ind  term  of  koowledgca ;  but  of  nature  herself,  «  paition 
oolj.  And  generally  let  this  be  a  rult^,  that  all  divisiina  of  knowledgca  be  ta 
accepted  and  applied,  as  that  they  may  rather  detign  forth  and  distinguish 
■ciencei  into  parts,  thnn  cut  and  pull  them  asunder  into  pieces  ;  that  so  the 
ContinuDDce  and  enlircness  of  knowledges  may  ever  be  prescrTcd.  For  the 
contrary  practice  hath  made  particular  sciences  to  become  barren,  shallow, 
and  erroneous,  while  they  have  not  been  Dourithed,  maintained,  niid  rectified, 
from  the  common  fountain  and  nursery.  So  wc  >ee  Cicero  the  orator  com- 
plained of  Socrates,  and  his  school,  that  he  was  the  first  that  separated  philos- 
opb;  and  rhetoric ;  whereupon  thetorio  became  a  verbal,  and  empty  art. 
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profession  of  the  law  will  scarce  deserve  to  be  ranked 
tng  the  learned  professions :  and  whenever  it  happens, 
on?ot  the  vantage  grounds  to  which  men  must  climb,  is 
metaphysical,  and  the  other  historical  knowledge.  They 
must  pry  into  the  secret  recesses  of  the  human  heart,  and 
become  well  acquainted  with  the  whole  moral  world,  that 
they  may  discover  the  abstract  reason  of  all  laws :  and  they 
must  trace  the  laws  of  particular  states,  especially  of  their 
own,  from  the  first  rough  sketches  to  the  more  perfect 
draughts ;  from  the  first  causes  or  occasions  that  produced 
them,  ihrough  ail  the  efiects,  good  and  bad,  that  they  pro- 
duced." 

8.  Hestudiea  the  law  which  heiato  practise,  with  due  con- 
aideration  of  the  law  of  other  countries,  —  and,  that  he  may 
practise  with  effect,  he  is  not  unmindful  that  eloquence  is 
to  knowledge  what  colors  are  to  a  picture. 

9.  He  is  careful  of  his  times  of  recreation.  —  He  never 
forgets  the  old  adage,  "  Tell  me  your  amusements  and  I 
will  tell  you  what  yoii  are."  He  knows  that  the  employ- 
ment of  tifloes  of  recreation,  is  susceptible  of  every  variety 
between  the  lowest  sensuality  and  the  highest  intellectual 
pleasures ;  between  "  the  silence  of  Archimedes  in  tiis 
study,  and  the  stillness  of  a  sow  at  her  wash ;  "  between 
the  drunken  revelries  of  Jefferies,  and  the  calm  occupations 
of  sir  Matthew  Hale. 

"  When  a  magistrate,"  says  the  author  of  the  life  of  the 
chancellor  de  I'  Hopital,  "  returned  to  his  family,  he  had  little 
temptation  to  stir  again  from  home.  His  library  was  ne- 
cessarily his  sole  resource;  his  books  his  only  company. 
To  this  austere  and  retired  life,  we  owe  the  chancellor  de 
I'Hopilal,  the  president  de  Thou,  Pasquier,  Loisel,  the 
^thous,  and  many  other  ornaments  of  the  magistracy." 

10.  When  his  name  is  vp,  his  industry  is  not  down.  —  He 
does  not  think  it  virtuous  to  plead  by  his  credit,  but  by  his 
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study.     This  is  the  duty  of  the  good  advocate;  but  coin>^l! 
monly  physicians,  like  beer,  are  best  when  old ;  and  la^yWs; 
like  bread,  when  they  are  new  and  young. 

11.  Se  r^ies  with  confidence  upon  the  power  of  industry 
and  integrity. — He  does  not  doubt  the  truth  of  the  old 
miixim,  "  Good  counsellors  never  lack  clients."    Long  suf- 
fering is  a  lesson  in  every  part  of  our  lives ;  in  no  part  of 
life   is  it  more  necessary  than  in  the  arduous  profession  of 
the  law :  the  greatest  men  it  has  produced  have,  at  some 
period  of  their  professional  lives,  been  ready  to  fai 
long  and  apparently  fruitless  journey ;  and  they  w 
fainted,  had  they  not  been  supported  by  a  confide 
power  of  character  and  industry  by  which  they 
into  light  and  glory  at  the  last,  exhibiting  the 
spectacle  of  great  talents  long  exercised  by  diffici 
high  principles  never  tainted  by  any  of  the  arts 
men  sometimes  become  basely  rich,  or  dishonorab 

<  <'  I  have  heard  ilobMrved,  tbat  thoae  men  who  hav«  Tuwn  ti.  ~-=  g...— . 
eminence  in  tlie  profetaian  of  law,  hare  been  in  general  aaeh  aj  had  at  Grrt, 
■n  aTenion  to  the  itadj.  The  leaaon  prabablj  ia,  that  to  a  mlMl  fond  of  geil- 
«ral  piinoiplea,  every  atudy  mnit  be  at  firat  dlagnatinc,  which  preaenU  to  it  a 
cbaoa  of  fi«ta  apptientiy  anoonaecled  with  each  other.  But  this  lore  cf 
urangement,  if  united  with  peraeveriog  indoitry,  will  at  lait  conquer  ererj 
diOicultj  ;  will  Intiodace  order  in  what  aeemed  on  a  anperficial  Tiew  a  tsuat 
of  confuiion,  and  reduM  the  dry  and  uninlereiting  detail  of  poailiTe  Matate* 
into  a  lyetem  eomparatirelj  luminous  and  beaulifol. 

"Theatnerratian,!  believe,n>a]i  be  nude  note  general,  «nd  maj  be  applied 
to  every  science  in  which  there  is  a  great  mulliplicily  of  ficta  to  be  lemem- 
bered.  A  man  destitute  of  genius  miy,  with  little  effort,  treasure  up  id  his 
memory  a  number  of  partieulan  in  chemistiy  or  n&tonl  history,  which  he  re- 
fers to  no  principle,  andirom  which  he  deduces  no  conduaion;  end  from  his 
&cility  in  acqutring  this  stock  of  information,  may  flitter  himself  with  the  be- 
lief that  he  posseiaes  a  natural  taste  lor  these  bnnches  of  knowledge.  But 
they  who  are  really  destined  to  extend  the  boundaries  of  leience,  when  they 
first  enter  on  new  ponuita,  feet  their  sttention  distracted,  and  their  memory 
overloaded  with  faets  among  which  they  can  trace  no  relation,  and  are  some- 
timea  apt  to  despair  entirely  of  their  future  progress.  In  due  time,  however, 
their  superiority  appears,  end  arises  in  part  ftom  that  very  diasatisliotion 
which  they  itfint  experienced,  end  which  doe*  not  cease  to  ■tinuIaM  tlwii 
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t  12.  Be  considers  how  his  profession  may  tend  to  warp  hi* 
miad^—He  remembers  the  words  of  lord  Bacon:  "We 
every  one  of  us  hare  our  particular  den  or  cavern,  which 
refract  &nd  corrupts  the  tight  of  nature ;  either  because  every 
one  has  his  respective  temper,  education,  acquaintance, 
course  of  reading  and  authorities,  or  from  the  difference  of 
impressions,  as  they  happen  in  a  mind  prejudiced  or  pre- 
possessed, or  in  one  that  is  calm  and  equal."  As  the  di- 
vine, from  constantly  teaching,  is  in  danger  of  being  vita 
in  his  own  conceit:  the  physician,  from  constantly  seeing 
in  an  abject  state,  of  losing  his  reverence  for  human  nature; 
the  soldier,  of  being  ignorant,  debauched,  and  extravagant; 
80  against  the  idols  of  lawyers,  moral  and  mental,  onr  law- 
yer will  be  upon  his  guard. 

13.  He  is  cautious  that  the  indiscriminaie  defence  of  right 
ajid  wrong  does  not  lower  his  high  sentiments,  or  weaken  his 
love  of  truth.  —  In  the  constitution  of  our  courts,  and  of  the 
courts  in  most,  if  not  in  all  civilized  countries,  it  has  been 
deemed  expedient,  for  the  purpose  of  eliciting  the  truth, 
both  of  lav  and  of  fact,  that  the  judge  should  hear  the  op- 
posite statements  of  experienced  men,  who,  in  a  public  as- 
sembly, may  be  more  able  than  the  suitors,  to  do  justice  (o 
the  causes  upon  which  their  interests  depend.  A  more 
efficacious  mode  to  disentangle  difficulty,  lo  expose  false- 
hood, and  discover  truth,  was  perhaps,  never  devised.  It 
prevents  the'infloence  of  passions,  by  which  truth  may  be 
disturbed,  and  calls  in  aid  every  intellectual  power  by 
wjllch  justice  may  be  advanced. 

But  however  useful  this  practice  may  be  for  the  protec- 
tion of'piiblic  justice,  it  is  not  without  danger  to  the  indi- 
vidual by  whom  it  is  practised.  It  has  a  tendency,  unless 
counteracted  by  strength  of  mind  and  vigilance,  to  generate 

hiquJriM,  till  ihey  are  enabled  to  tnee,  kmidit  k  cIibm  of  appuenll^  nncon- 
Dected  material!,  thst  limplicit;  and  bekatj  wtmb  aXwtjt  cbaracleriH  Uw 
opentlioDi  of  nataie."  —  D.  Btswaki. 
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in  him  indifference  to  truth  on  other  occasions ;  andi  when 
the  distant  prospect  appears  desirable,  to  induce- him  not  to 
b©  very  scrupulous  as  to  the  fourness  of  the  road  over  which 
he  has  to  pass  to  attain  it. 

1 4.  He  does  not  suffer  himself  to  be  infiated  by  imagina- 
ry iinportance. —  Intrusted  with  the  management  of  other 
men's  concerns ;  consulted  and  paid  for  advice ;  living  in 
prirate,  or  within  the  circle  of  men  engaged  in  similar  pur- 
suits, have  a  tendency  to  inflate  us  into  self-importance. 
Our  lawyer,  therefore,  does  not  forget  the  hint  given  by 
Chancer,  in  his  description  of  the  "  serjeant  at  law  "  — 

"  No  wbcre  «□  boij  i.  man  u  be  Ihea  wu, 
And  jet  he  Beemed  busier  Ihui  he  wu." 

Nor  does  he  foi^et  the  lawyer  in  the  novel,  who  was 
"  hurried,  and  driyen,  and  torn  out  of  his  life ;  and  repeat- 
ed many  times,  that  if  he  conld  cut  himself  in  four  quarters, 
he  knew  how  to  dispose  of  every  one." 

When  Cromwell  was  displeased  with  sir  Matthew  Hale, 
for  having  dismissed  a  packed  jury,  and,  on  his  retnrn  from 
the  circuit,  said  to  him,  in  anger,  "  You  ate  not  fit  to  be  a 
judge ;  "  all  the  answer  sir  Matthew  made  was,  "  It  was 
very  true." 

16.  His  general  catitioH  is  increased,  if  he  has  risen  from 
on  ohscure  situation.  —  It  is  said  thai  mud  walls  ate^apt  to 
swell  when  the  sun  shines  upon  them.  A  quaclnitruls. 
with  more  solemnity  than  a  regular  physician. 

16.  He  is  eaulioKS  not  to  form  an  imprinter  estinuite'of 
the  nature  of  power :  not  to  mistake  what  is  of  the  earth 
earthy,  for  what  is  of  the  lord  from  heaven.  —  Power  to 
do  good  is  the  true  and  lawful  end  of  aspiring ;  for  good 
thoughts,  though  God  accept  them,  yet  towards  men,  are 
little  better  than  good  dreams,  except  they  be  put  in  act; 
and  that  cannot  be,  without  power  and  place  as  the  vantage 
aikd  commuiding  giouiML    Merit,  and  good  works  are  the 
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end  of  man's  motion ;  and  conscience  of  the  same,  is  the 
accomplishment  of  man's  rest ;  for,  if  a  man  be  partaker  of 
God's  theatre,  be  shall  likewise  be  partaker  of  God's  rest. 
Et  conversua  Deus,  ut  aspiceret  opera,  qtuB  fecerunl  mania 
sucB,  vidit  quodomnia  essent  bona  nimia,  and  then  the  Sabbath. 

17.  He  ia  vigilant  that  Au  profession  may  not  ctrntrad  hia 
mind.  —  True  vision  depends  upon  the  power  of  contracting 
and  dilating  tho  sight  The  elephant  can  rend  a  tree  and 
pick  up  a  pin.. '.Our  lawyer,  therefore,  remembers  that,  if 
law  has  a  lendMicy  to  quicken  and  invigorate  the  imder* 
standing,  it  may  not  hare  the  same  tendency  to  open  and 
liberalize  the  taind. 

18.  He  doeftiot  imagine  that  knowledge  is  centred  tn  the 
law.  —  It  is  said,  of  a  lawyer  of  the  present  times,  that  he 
used  to  boast  of  his  never  having  opened  any  book  but  a 
law-book.  The  poor  man  is  dead,  and  will  be  forgotten 
with  his  own  pleadings. 

Another  celebrated  lawyer,  after  a  high  encomium  upon 
the  powers  displayed  by  Bacon  in  his  reading  on  the  statute 
of  uses,  says,  —  "  What  might  we  not  hare  expected  from 
the  hands  of  such  a  master,  if  his  vast  mind  had  not  so  em- 
braced  within  its  compass  the  whole  field  of  science,  as 
very  much  to  detract  from  professional  studies  \  " 

In  the  presentation-copy,  by  Bacon,  to  sir  Edward  Coke, 
of  the  "  Novum  Organum,"  there  is  written  by  the  band  of 
Sir  Edward,  under  the  haadwriting  of  Bacon  — 

Anctori  eomilimn, 
lutamiTe  paru,  Teletiun  dociiaientai  lophiuiu 
Iiut&im  legei,  joititiam  que  priui. 

And,  over  the  device  of  the  ship  passing  between  Hercules' 
pillars  — 

It  dcaerretli  not  to  be  t««d  in  ■chool*. 

But  to  be  Weighted  id  the  ihip  of  foal*. 

19.  He  is  cautious  that  his  habitual  attention  to  forms  does 
not  make  him  hse  sight  of  the  aubstance.  —  la  the  year 
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1765,  the  important  question  with  respect  to  the  propriety 
of  taxing  America,  as  she  was  not  represented  in  parliament, 
-was  discussed  in  the  house  of  commons :  the  debate  occu- 
pied the  attention  of  the  house  for  three  successive  days, 
and  called  forth  al)  the  ability  of  the  country.  At  the  con- 
clusion of  the  third  debate,  at  three  o'clock  m  the  morning, 
sir  James  Marriott,  judge  of  the  court  of  admiralty,  rose. 
He  said,  "  That  upon  this  important  subject  he  could  not 
conscientiously  give  a  silent  vote,  particnlsly  as  the  qdes- 
tioD  appeared  to  him,  during  the  whole  ai;gameiit,  to  have 
been  entirely  mislalcen ;  the  question  discassed  had  been 
with  reference  to  the  propriety  of  taxing  America,  as  she 
was  not  represented ;  whereas,  in  truth  and  iH  fact,  America 
was  represented ;  for  upon  our  first  landing-in  America,  we 
took  possession  of  that  continent  as  part  and -parcel  of  the 
manor  of  East  Greenwich,  in  the  county  of  Kent." 

Upon  hearing  the  witches  in  Macbeth  say,  "  We  are  do- 
ing a  deed  without  a  name,"  a  lawyer  in  the  pit  exclaimed, 
"  Then  it's  not  worth  a  farthing." 

The  lawyer  in  Hogarth  insists  that  an  elector  who  bad 
lost  his  arm,  cannot  be  sworn,  as  he  cannot  take  the  book 
in  his  hand. 

20.  He  does  not  suppose  all  his  fetlow-creatitres  under  the 
influence  of  bad  passions,  from  the  effects  of  vice  which  he 
daily  witnesses.  —  Against  this  tendency  lord  Bacon  warns 
students;  saying,  "As  the  fable  goes  of  the  basilisk,  that  if 
he  sees  a  man  first,  the  man  dies ;  but  if  a  man  sec  him  first, 
the  basilisk  dies;  so  it  is  with  frauds,  impostures,  and  evil 
arts ;  if  a  man  discover  them  first,  they  lose  their  power  of 
doing  hurt;  but  if  they  prevent,  then,  and  not  otherwise, 
they  endanger." 

The  young  physician,  when  he  attends  the  hospitals,  sees 
the  ruins  of  human  nature  :  bodies  laid  up  in  heaps,  like  the 
bones  of  a  destroyed  town,  homints  precarii  spirOua  et  male 
heBrenliSf  men  whose  souls  seem  borrowed,  end  kept  there  by 
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art  and-jlrt  force  of  medicine;  whose  miseries  are  so  great, 
that  few  peapte  have  charity  or  humanity  enough  to  visit 
them;  or,'ifisiting  ihem,  to  do  more  than  pity,  in  civility, 
or  witli  a  transient  prayer :  but  the  young  man  does  not, 
from  these  sad  scenes,  infer  that  all  men  are  thus  afflicted. 
SO)  our  lawyer  does  not,  in  his  haste,  say  that  all  men  are 
Uars.  When  he  assists  in  punishing  the  robbers,  he  does  not 
forget  the  good  Samaritan,  who  bound  up  the  wounds  of  ihe 
way-faring  man ;  and,  when  called  upon  to  censure  the 
sins  of  the  woman  at  the  feast,  he  is  not  unmindful  that  she 
may  have  her  store  of  precious  ointment  to  pour  on  the  feet 
of  her  master. 

Section  II.  —  His  duty  to  his  client. 

1.  In  considering  his  duty  to  his  client,  he  reflects  upon 
the  propriety  of  his  acting  :  upon  the  person  for  whom  be 
should  act ;  and  his  mode  of  acting. 

2.  He  considers  the  principle  xtpon  which  the  profession  of 
an  advocate  is  founded.  —  From  our  tendency  to  err,  the 
utmost  caution  is  requisite  in  the  discovery  of  truth,  both  in 
the  natural  and  moral  world.  "If,"  says  lord  Bacon, 
"  you  infer  that  the  rays  of  celestial  bodies  are  hot,  becanse 
the  rays  of  the  sun  excite  heat,  remember  that  the  rays  of  the 
moon  are  cold.  If  you  infer  that  the  blood  of  animals  is 
warm,-because  human  blood  ia  warm,  remember  that  the 
blood  of  fish  is  cold.  Examine,  therefore,  before  yoii  de- 
cide. Try  all  things;  weigh  all  things.  When  the  differ- 
ent sons  of  Jesse  were  brought  before  Samuel  in  the  house, 
he  asked  for  David,  who  was  absent  in  the  field." 

If  this  caution  ought,  in  general,  to  be  observed  in  thedis- 
covery  of  truth,  what  vigilance  must  be  requisite  when  de- 
ciding upon  human  conduct  i  Who  can  tell  all  the  wind- 
ings and  turnings,  all  Ihe  hollownesses  and  dark  corners  of 
the  mind  1  It  is  a  wilderness  in  which  a  man  may  wander 
more  than  forty  years,  and  through  which  few  have  passed 


_    ,l,z<»i:,.,G00gIf 


1>^" 


1842.]  The  Barrittar.  Z77 

to  the  promised  land.  Wisdom,  therefore,  is  alwuj's  anx- 
ious to  assist  its  own  judgment  by  the  opinions.of  <others;' 
"  lord  BacoD  ht  his  torch  at  every  man's  candle.'^  . 

Requisite  as  caution  is,  in  forming  a  correct  judgment 
upon  human  conduct  in  general,  what  difficulties  attend  ilie'' 
discovery  of  truth  in  a  court  of  justice,  amidst  a  conflict 
of  passions  endeavoring  to  mislead,  and  where  sensibility^' 
is  often  least  able  to  do  justice  to  itself.  When  the  general 
feeling  of  the  public  respecting  the  dilatorJness  of  the  chan- 
cellor D'Aguesseau  was  respectfully  commmunicated  to  him 
by  his  son,  "  My  child,"  said  the  chancellor,  ""  when  you 
shall  have  read  what  I  hare  read,  seen  what  I  have  seen, 
and  heard  what  1  have  heard,  you  will  feel  that  if  on  any 
subject  you  know  much,  there  may  be  also  much  that  you 
do  not  know;  and  that  something  even  of  that  you  know 
may  not,  at  the  moment,  be  in  your  recollection.  You  will 
then,  too,  be  sensible  of  the  mischievous  and  often  ruinous 
coDsequences  of  even  a  small  error  in  a  decision,  and  con- 
science, I  trust,  will  then  make  you  as  doubtful,  as  timid, 
and  consequently  as  dilatory,  as  I  am  accused  of  being."  To 
aid  the  judge,  therefore,  in  eliciting  the  truth,  it  has  been 
deemed  expedient,  that  he  should  hear  the  opposite  state- 
ments of  experienced  men,  who,  in  a  public  assembly,  may 
be  more  able  than  the  suitors  to  do  justice  to  the  causes 
upon  which  their  interests  depend. 

3.  He  examines  the  reasons  in  favor  of  and  in  opposition  to 
this  principle.  —  That  the  judge  should  be  assisted  by  hear- 
ing every  reason  which  can  be  urged,  appears  indisputable.  - 
If  a  judge  is  called  upon  to  decide  on  any  doubtful  question, 
in  chemistry,  for  instance,  would  it  not  be  desirable  that  be 
should  hear  the  conflicting  sentiments  of  the  same  chemist, 
or  of  two  eminent  chemists  ?  Or  in  a  doubtful  question  of 
insanity,  to  hear  the  opposite  sentiments  of  the  same  phy- 
sician, or  of  two  eminent  physicians '!  Opposite  statements 
by  the  same  individual  is  the  process  in  our  minds,  and  to 

VOL.    IXVI. — NO.  LH.  25 

L  Mz,,!:,.,  Google 


378  The  Barrister.  [Jan. 

which,  after  having  heard  all  and  weighed  all,  we  an 
obliged  to  resort;  and  it  is  a  process  not  unknown  in 
foTm,eT  times.  When  Alexander  was  feasting  one  night 
where  Calislhenes  was  at  the  table,  it  was  moved  by  some 
after  supper,  for  entertainment  sake,  that  Catisthenes,  who 
was  an  eloquent  man,  might  speak  of  some  theme  or  pur- 
pose, at  his  own  choice :  which  Calisthenes  did ;  choosing 
the  praise  of  the  Macedonian  nation  for  his  discourse,  and 
performing  the  same  with  so  good  manner,  as  the  bearers 
were  much  ravished :  whereupon  Alexander,  nothing  pleased, 
said,  "  It  was  easy  to  be  eloquent  upon  so  good  a  subject." 
"But,"  saith  he  "turn  your  style,  and  let  us  hear  what 
you  can  say  against  us : "  which  Calisthenes  presently  un- 
dertook, and  did  with  that  sting  and  life,  that  Alexander 
interrupted  him,  and  said,  "  The  goodness  of  the  cause  made 
him  eloquent  before,  and  despite  made  him  eloquent  again." 

In  the  Harleian  manuscripts  in  the  British  Museum,  it  is 
said  that  Blizabeth,  queen  of  England,  was  a  princess  most 
entirelybeloved  of  the  people,  forduring  her  government  pure 
justice  and  mercy  did  overflow  in  all  courts  of  judicature. 
"  And  in  this  peereless  queen's  reign  it  is  reported  that 
there^  was  but  one  serjeant  at  law  at  the  common  picas 
bar  (called  serjeant  Benlowes)  who  was  ordered  to  plead 
both-,for  the  plaintiff  and  defendant,  for  which  he  was  to 
take  of  each  parly  ten  groats  only  and  no  more;  and 
to  manifest  his  impartial  dealing  to  both  parties,  he  was 
therefore  to  wear  a  party-colored  gown,  and  to  have  a  black 
cap  on  his  head,  of  imperial  justice,  and  under  it  a  white 
linen  coyfe,  of  innocence." 

The  statements  by  opposite  advocates  may  not  be  most 
beneficial  to  the  practitioner;  and,  as  the  advocate  may 
profess  feelings  which  he  does  not  feel,  and  may  support  a 
cause  which  he  knows  to  be  wrong ;  as  it  is  a  species  of  act- 
ing without  an  avowal  that  it  is  acting,  it  may  appear  at 
variance  with  some  of  our  best  feelings.    It  is,  however, 
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notbiag  but  appearance.  The  adrocate  is  in  reality  aa 
officer  assisting  in  the  adminisiralion  of  jnstice,  and  acting 
under  the  impression  that  truth  is  elicited  and  t^fhciilties 
disentangled  by  the  opposite  statements  of  able  men.  He 
is  only  troubling  the  waters,  that  they  ntey  exert  their 
virtues, 

4.  Satisfied  with  the  principle  upon  which  the  profession 
of  an  advocate  is  founded,  he  enters  on  his  duties. 

5.  He  does  not  mix  himself  with  the  client  or  the  cause, 
with  the  slanderer,  the  adulterer,  the  murderer,  or  the  traitor, 
whom  it  may  be  his  duty  to  defend.  He  lends  his  exertions 
to  all ;  himself  to  none. 

6.  The  result  of  the  cause,  except  as  far  as  he  has  an 
opinion  of  right,  independent  of  the  parties,  is  to  him  a  mat- 
ter of  indifference.  It  is  for  the  court  to  decide:  it  is  for 
him  to  argue. 

7.  In  general  he  does  not  exercise  any  discretion  as  to  the 
suitor  far  whom  he  is  to  plead  —  If  a  barrister  were  permit- 
ted to  exercise  any  discretion  as  to  the  client  for  whom  he 
will  plead,  the  course  of  justice  would  be  interrupted  by 
prejudice  to  the  suitor,  and  the  exclusion  of  integrity  from 
the  profession.  The  suitor  would  be  prejudiced  in  propor- 
tion to  the  respectability  of  the  advocate  who  had  «&riink 
from  his  defence,  and  the  weight  of  character  of  the  connsel 
would  be  evidence  in  the  cause.  Integrity  would  be  exclu- 
ded from  the  profession,  as  the  counsel  would  necessarily 
be  associated  with  the  cause  of  his  client. 

"From  the  moment,"  says  Erskine,  in  his  defence  of 
Thomas  Paine,  "  that  any  advocate  can  be  permitted  to  say 
that  he  will  or  will  not  stand  between  the  crown  and 
the  subject  arraigned  in  the  court  where  he  daily  sits  to 
practise,  from  that  moment  the  liberties  of  England  are  at 
an  end." 

"  If  the  advocate  refuses  to  defend,  from  what  he  may 
think  of  the  charge  or  of  the  defence,  he  assumes  the  char- 
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acter  of  the  judge;  nay,  he  assumes  it  before  the  hour  of 
judgment;  and,  in  proportion  to  his  rank  and  reputaticm, 
puts  the  heavy  influence  of,  perhaps,  a  mistaken  opinion, 
into  the  scale  against  the  accused,  in  whose  favor  the  be- 
nevolent principle  of  English  law  makes  all  presumptions, 
and  which  commands  the  very  judge  to  be  his  counsel." 

Our  advocate,  therefore,  does  not  exercise  any  discretion ; 
to  him  it  is  a  matter  of  indifference,  whether  he  appears  for 
the  most  unfortunate,  or  the  most  prosperous  member  of  the 
community ;  for  the  poorest  bankrupt,  or  the  noblest  peer 
of  the  realm;  for  a  traitor,  or  for  the  king. 

8.  In  some  extreme  cases  he  declinea  to  act  as  advocate 
when  the  appearance  of  opposUUm  is  in  violation  of  some  of 
our  best  feelings.  —  He  will  not,  like  Lttcius,  proceed  in 
judgment  against  his  own  sons :  — 

"  Infelil,  vtCQinqne  fereot  ox  fata  mtnorei." 

In  these  cases,  before  he  acts  or  declines  to  act,  he  duly 
weighs  his  relative  duties. 

9.  He  does  not  exercise  any  discretion,  from  his  opinion  of 
the  goodness  or  badness  of  the  cause.  —  Burnet,  in  his  life 
of  sir  Matthew  Hale,  says,  "  If  he  saw  a  cause  was  unjust, 
he  for  a  great  while  would  not  meddle  further  in  it,  but  to 
give  his  advice  that  it  was  so.  If  the  parties  after  that 
would  go  on,  they  were  to  seek  another  counsellor,  for  he 
would  assist  none  in  acts  of  injustice.  If  he  found  thecause 
doubtful  or  weak  in  point  of  law,  he  always  advised  his 
clients  to  agree  their  business.  Yet  afterwards  he  abated 
much  of  the  scrupulosity  he  had  about  causes  that  appeared 
at  first  view  unjust ;  there  once  happened  to  be  two  causes 
brought  to  him,  which,  by  the  ignorance  of  the  party,  ot 
their  attorney,  were  so  ill  represented  to  him,  that  they 
seemed  to  be  very  bad,  but  he,  inquiring  more  narrowly  into 
them,  found  they  were  really  very  good  and  just.  So  after 
this  he  slackened  much  of  his  former  strictness,  of  refusing 
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to  meddle  in  causes  upon  the  ill  circumstances  that  appealed 
ia  them  at  first." 

"  But  what  do  you  think,"  said  Mr.  Boswell  to  Dr.  John- 
son, "of  supporting  a  case  you  know  to  be  bad  1"  Johnson: 
"  Sir,  you  do  not  know  it  to  be  good  or  bad  till  the  judge 
determines  it.  I  have  said  that  you  are  to  state  facts  fairly ; 
BO  that  your  thinking,  or  what  you  call  knowing  a  cause  to 
be  bad,  must  be  from  reasoning,  must  be  from  your  sup- 
posing your  arguments  to  be  weak  and  inconclusive.  But, 
sir,  that  is  not  enough.  An  argument  which  does  not  con- 
Tince  yourself,  may  convince  the  judge  to  whom  you  urge 
it;  and,  if  it  does  not  convince  him,  why,  then,  sir,  you 
are  wrong,  and  he  is  right.  It  his  business  to  judge ;  and, 
you  are  not  to  be  confident  in  your  opinion  that  a  cause  is 
bad,  but  to  say  all  you  can  for  your  client,  and  then  hear 
the  judge's  opinion." 

10.  He  acts  for  the  party  by  whom  he  ia  retained,  as  long 
as  his  services  are  required,  and  no  longer  ;  and,  wften  no 
longer  required,  he  may  plead  for  his  opponent-  —  In  the 
case  of  Mr.  Shelly,  argued  in  the  court  of  chancery,  a  few- 
years  ago,  all  the  king's  counsel  were  retained  against  Mr. 
Shelly.  In  a  cause,  some  years  since,  at  Carlisle,  between 
a  peer  and  three  orphan  children  of  his  steward,  the  peer 
retained  every  counsel  at  the  bar ;  and  he  succeeded  in  re- 
taining the  property  till  his  death,  when  it  was  returned 
with  interest  and  costs  by  his  noble  successor.  Out  advocate 
knows  that  opulence  does  not  possess  this  power  to  oppress 
its  opponent,  by  sending  one  brief  to  a  counsel  at  the  com- 
mencement of  a  suit,  and  then  rejecting  him. 

11.  He  is  ever  ready  to  defend  the  accused;  particularly 
if  the  accusation  is  a  pretext  to  violate  the  rights  and  liber- 
lies  of  his  countrymen.  If  in  the  triumphant  establishment 
of  unwelcome  innocence,  he  provokes  the  powerful  he  se- 
cures what  is  far  better  — his  own  approbation,  and  the 
love  and  respect  of  the  virtuous.    If  ever  the  praises  of 
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mankind  are  sweet,  "  if  it  is  ever  allowable  to  a  christian 
to  brevflie  the  incense  of  popular  favor,  it  is,"  says  an  elo- 
quent divine,  "when  thehonest,  temperate,  unyielding  adro- 
cate,  who  has  protected  innocence  from  the  grasp  of  power, 
is  followed  from  the  hall  of  judgment  by  the  prayers  and 
blessings  of  a  grateful  people." 

12.  He  is  cautious  in  listening  to  the  complaints  of  pot>- 
erty,  knowing  that  true  charity  opens  its  eyes  before  it 
raises  ils  hand;  but  when  convinced  that  justice  requires 
his  exertions,  he  readily  assists  those  who  are  unable  to 
assist  themselves,  always  with  his  time,  his  talents,  and 
attention,  and,  when  necessary,  with  his  purse. 

13.  He  is  anxious  to  prevent  or  terminate  litigation. — 
There  are  more  differences  settled  in  his  chamber  than  in 
Westminster  hall.  Where  the  contest  is  a  bubble  blown 
up  by  malice,  he  endeavors  to  disperse  it.  He  makes  not 
a  Trojan  siege  of  a  suit,  but  seeks  to  bring  it  to  a  set  battle 
in  a  speedy  trial. 

14.  Bqfiire  he  enters  the  field  he  surveys  his  ftaves :  which 
consist  of  his  knowledge ;  his  integrity ;  his  proper  estimate 
of  worldly  power ;  his  liberty  of  speech;  the  succour  and 
sanctuary  of  a  free  press ;  and  public  sympathy.  He  knows 
that  the  administration  of  justice  mainly  depends  upon  the 
ability  and  integrity  of  the  bar.  Who,  in  times  when  our 
liberties  are  threatened,  when  power  is  attempting  to  extend 
ils  influence;  who  but  men  of  ability  can  be  expected  to 
resist  these  invasions?  Is  it  to  be  expected  that  the  herd 
who  follow  any  body  that  whistles  to  them,  or  drives  them 
to  pasture,  will  have  the  honesty  and  courage,  upon  such 
occasions,  to  despise  all  personal  considerations,  and  to 
think  of  no  consequences  but  what  may  result  to  the  public 
from  the  faithful  discharge  of  their  sacred  trust? 

15.  He  is  diligent  in  discovering  the  merits  of  his  dier^s 
case.  —  He  remembers  the  old  adage,  "  They  who  are  quick 
in  searching,  seldom  search  to  the  quick." 
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16.  1/  the  cause  be  difficult,  his  diligence  is  ike  greater  to 
Jind  it  out  —  If  a  leading  case  be  out  of  his  practice,  be 

will  take  pains  to  trace  it  through  the  books,  and  prick  the 
footsteps  thereof,  wheresoever  he  finds  iL 

17.  He  never  intentionaUy  mistates  either  facts  or  law.  — 
"Sir  Matthew  Hale  abhorred,"  says  Burnet,  "these  too 
common  faults  of  mis-ieciting  evidence,  quoting  precedents 
or  books  falsely,  or  asserting  things  confidently,  by  which 
ignorant  juries  or  weak  judges  are  too  often  wrought  on. 
He  pleaded  with  the  same  sincerity  that  he  used  in  the  other 
parts  of  his  life." 

18.  He  exerts  his  power  to  strengthen  his  own  ease,  and 
weaken  his  opponenfs,  because  he  knows  that,  taking  all 
things  into  consideration,  justice  is  best  promoted  by  collis- 
ion of  intellect,  and  that  the  whole  truth  will  be  eviscerated 
by  the  opposite  counsel,  or  that  the  intelligence  which  pre- 
sides will  not  permit  truth  to  be  misrepresented  by  any 
partial  examination.  We  do  not  say,  "  What  is  truth  1 " 
and  go  out  immediately.  yt-^ 

19.  If  he  is  obliged  to  arraign  the  acts  of  thot&in  high 
station,  he  approaches  them  with  the  sintplicity  but  with  t/ie 
courage  of  truth,  who  is  fabled  to  be  white  robed,  because 
she  can  have  no  stain  or  tinge  of  malice. 

SO.  He  is  strenuous  in  the  cause  of  his  client :  and,  re- 
gardless of  every  obstacle,  goes  right  onward  in  his  course. 
The  hard-minded  and  mistaken  J^eries,  said  to  Mr.  Wallop, 
on  Baxter's  trial,  "  I  observe  you  are  in  all  these  dirty 
causes,  and  were  it  not  for  you  gentlemen  of  the  long  robe, 
who  should  have  more  wit  and  honesty  than  to  uphold 
these  factious  knaves  by  the  chin,  we  should  not  be  at  the 
pass  we  are  at."  Similar  language  disgraced  the  bench  on 
the  trial  of  the  seven  bishops ;  but  Mr.  Hate  and  Mrv  Som- 
ers  were  not  likely  to  be  deterred  by  such  conduct  from  the 
discharge  of  their  duties. 

ai.  In  the  discharge  of  his  duty,  he  knows  no  fear.  — 
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When  sir  Matthe  v  Hale,  in  the  case  of  lord  Craven,  pleaded 
so  forcibly  for  his  client,  that,  in  those  miserable  limes,  he 
was  threateued  by  the  then  attorney  general  with  the  ven- 
geance of  the  government,  "I  am  pleading,"  he  replied, 
"in  defence  of  those  laws  which  the  parliament  have  de- 
clared they  will  maintain  and  preserve ;  I  am  doing  my 
duty  to  my  client,  and  I  am  not  to  be  daunted."  So  oor 
advocate  has  always  the  honesty  and  courage  to  despise  alt 
,  personal  considerations,  and  not  to  think  of  any  consequence 
but  what  may  result  to  the  public  from  the  faithful  dis- 
charge of  his  sacred  trust 

Section  HI.  —  His  duty  to  the  court. 

1.  He  is  ever  mindful  of  the  respect  due  to  the  court :  — 
whether  it  is  the  highest  or  lowest  tribunal  in  the  country, 
the  house  of  lords,  or  the  court  of  pie-poudre,  it  is  the 
place  where  justice  is  administered  and  is  a  hallowed  place. 

"  When  buenen  ii  exalted,  do  not  bate 
The  place  its  bonor,  for  (he  peraon'i  wake, 
The  ihrine  ii  that  whicll  thoa  doit  TeDcrale, 
And  not  the  beut,  that  bean  it  on  hU  back, 
1  eaie  not  tbougb  tb«  cloth  of  >tate  ahould  be 
Not  of  tioh  ana*,  but  mean  tapeatiie."  —  Hebbibt. 

3.  1/  insulted  he  is  more  sensible  of  the  injun/  to  good 
feeUng  than  to  himself.  —  He  is  not  so  ignorant  of  human 
nature  as  not  to  expect  'haughtiness  from  the  proud,  con- 
tempt  from  the  rich,  ill  manners  from  the  vulgar,  foolish 
talking  and  impertinence  from  the  ignorant  and  conceited ;  — 
he  does  not  expect  to  gather  figs  of  thorns. 

When  Dr.  Franklin  came  to  England  to  implore  the  at- 
tention  of  our  government  to  the  representations  made  by 
America,  he  was  ordered  to  attend  at  the  privy  council, 
where  he  was  grossly  insulted  by  Mr.  Wedderbum  ;  at  the 
sallies  of  whose  wit  all  the  members  of  the  council,  except 
lord  North,  were  in  fits  of  laughter.    A  day  or  two  after 
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he  said  to  Mr.  Lee,  one  of  his  counsel,  "  that  to  Mr.  Wed-  - 
derburn's  conduct  he  waa  indifferent,  but  he  was,  indeed, 
sincerely  sorry  to  see  the  lords  of  the  privy  council  behave 
80  indecently." 

3.  If  insuUed  by  an  equal,  he  does  not  Jbrgei  the  respect 
due  to  the  court,  but  suppresses  his  feelingt  until  he  has  re- 
tired.—  Shallow  streams  are  agilaled  by  the  wind,  deep 
streams  flow  on.  He  knows  that  this  tranquillity  may  have 
the  appearance  of  tiipidity,  but  he  heeds  it  not.  Alas,  what 
is  the  appearance  of  any  thing?  The  Utile  birds  perch  up- 
on the  image  of  the  eagle.  Quos  ego  —  sed  motos  prtestat 
componere  fluctus,  is  his  feeling. 

WheD  the  ecclesiastic  insulted  Don  Quixote  before  the 
duke,  the  knight  rose  in  indignation,  but  instantly  said, 
"  The  place  where  I  am,  and  the  presence  of  the  persons 
before  whom  I  now  stand,  and  ihe  respect  which  I  always 
have  had  and  always  shall  hare  for  men  of  your  profession, 
tie  up  the  hands  of  my  just  indignation." 

A.  If  a  judge  forget  himself,  and  the  infirmilies  of  ht- 
man  nature  appear  through  the  ermine,  he  laments  that  the 
charity  of  patience  and  the  conduct  of  a  gentleman  should 
be  found  only  in  the  advocate.  He  says  with  sir  Edward 
Coke,  "If  a  river  swellelh  beyond  the  banks,  it  soon  loseth 
its  own  channel ;  but,  if  another  punish  me  by  doing  what 
is  wrong,  I  will  not  punish  myself." 

b.  If  he  forget  himself  and  yield  to  anger,  he  does  not 
tuffer  it  to  rankle  in  his  mind.  —  He  remembers  ihe  anger 
of  Hooker,  which  is  said  to  have  been  hke  a  phial  of  clear 
water,  that,  when  shaken,  beads  at  the  top,  but  instantly 
subsides  without  soil  or  sediment  of  unkindness. 

6.  He  does  not  interfere  after  the  Judge  has  decided.  —  He 
knows  that  perfection  in  the  administration  of  justice  con- 
sists in  causes  being  fully  heard,  deeply  considered,  and 
speedily  decided.  When  the  cause  has  been  fully  heard, 
the  advocate's  duty  is  termioaled.     "  Let  not  the  counsel 
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at  the  bar,"  sajra  lord  Bacon,  "chopwitfa  the  judge,  nor 
wind  himself  into  the  handling  of  the  cause  anev,  after 
the  judge  hath  declared  his  sentence." 

,  Section  IV.  —  Hia  duty  to  his  profession. 

1.  Having  shared  the  fruits,  he  endeavors  to  strengthen 
the  root  and  foundation  of  the  science  oflato.  —  "I  hold," 
says  lord  Bacon,  "  that  every  man  is  a  debtor  to  his  pro- 
fession, from  the  which,  as  men  do  of  course  seek  to  receive 
countenance  and  profit,  so  ought  they  of  duty  to  endeavor 
themselves,  by  way  of  amends,  to  be  a  help  and  ornament 
thereunto ;  "  and  sir  Edward  Coke,  differing  as  he  did  from 
lord  Bacon  upon  all  subjects,  except  the  advancement  of 
their  noble  profession,  expresses  the  same  sentiment,  almost 
in  the  same  words.  "  If  this,"  he  says,  "  or  any  other  of 
my  works,  may  in  any  sort,  by  the  goodness  of  Almighty 
God,  who  bath  enabled  me  hereunto,  tend  to  some  discharge 
of  that  great  obligation  of  duty  wherein  I  am  bound  to  my 
profession,  I  shall  reap  some  fruits  from  the  tree  of  life,  and 
I  shall  receive  sufficient  compensation  for  all  my  labors." 

2.  He  resists  injudicimis  attempts  to  alter  the  law.  — 
Knowing  that  zeal  is  more  frequent  than  wisdom,  that  the 
meanest  trade  is  not  attempted  without  an  apprenticeship, 
but  every  man  thinks  himself  qualified  by  intuition  for  the 
hardest  of  all  trades,  that  of  government,  he  is  ever  ready 
to  resist  crude  proposals  for  amendment :  his  maxim  is  "  to 
innovate  is  not  to  reform." 

Lord  Bacon,  zealous  as  he  was  for  all  improvement ;  be- 
lieving, as  he  did,  in  the  omnipotence  of  knowledge,  that 
"  the  spirit  of  man  is  as  the  lamp  of  God,  wherewith  be 
searcheth  the  inwardness  of  all  secrets ;  "  and  branding  the 
idolaters  of  old  times  as  a  scandal  to  the  new,  says,  "  It  is 
good  not  to  try  experiments  in  states,  except  the  necessity 
be  urgent,  or  the  utility  evident;  and  well  to  beware  that 
it  be  the  reformation  that  draweth  on  the  change,  and  Dot 
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desire  of  change  that  pretendeth  the  reformalioD :  that  nov- 
elty, though  it  be  not  rejected,  yet  be  always  suspected; 
and,  as  the  scripture  saith,  '  that  we  make  a  stand  upos  the 
ancient  way,  and  then  look  about  us,  and  discover  what  is 
the  straight  and  right  way,  and  so  to  walk  in  it.'  "  ,  * 
3.  He  does  not  resist  improvement  of  the  law.  —  Te- 
nacity in  retaining  opinion,  common  to  us  all,  is  one  of 
lord  Bacon's  "  Idols  of  the  Tribe,"  and  attachment  by  pro- 
fessional men  to  professional  knowledge  is  an  "  Idol  of  the 
Den  "  common  to  aU  professions.  "  I  hate  the  steamboat," 
said  an  old  Greenwich  pensioner ;  "  it 's  contrary  to-iiature." 
Our  advocate,  therefore,  is  on  his  guard  against  this  idola- 
try. He  remembers  that  the  lawyers,  and  particularly  St. 
Paul,  were  the  most  violent  opposers  of  Christianity,  and 
that  the  civilians,  upon  being  taunted  by  the  common  law- 
yers with  the  cruelty  of  the  rack,  answered,  "Non  ex 
seevitia,  sed  ex  bonitate  talia  faciunt  homines."  He  does 
not  forget  the  lawyer  in  the  Utopia,  who,  when  the  arch- 
bishop of  Canterbury,  venerable  for  his  age  and  learning, 
said,  "  Upon  these  reasons  it  is  that  I  think  putting  thieves 
to  death  is  not  lawful,"  the  counsellor  answered,  "  That  it 
could  never  take  place  in  England  without  endangering  the 
whole  nation."  As  he  said  this,  he  shook  his  head,  made 
some  grimaces,  and  held  his  peace.' 

■  PuloTet,  B  FieDchjadge,  who  wrote  on  penal  lays,  "  Je  vondroi*  poavmr 
d6fendre  rbiiiDaiiit6  aana  accuser  notre  Idgiilation ;  raaia  qa'eit  la  loi  pdaitive 
anpr^a  dei  dnuta  immnables  de  la  justice  et  do  la  natore  P  Dei  magutr&ta 
m^me,  je  ne  mo  le  diaiiiDDle  poiDt,  wmt  oppoate  aai  rifbrniei  deiirta  par  la 
ution  entiire.  Nourria  daoa  uk  conniMnuice  iotime  de  la  jaruprudenM 
ptnale,  Bjiant  poar  elJe  I'atlachenwnt  ai  common  pour  dei  idgea  ancieanei, 
ill  y  aont  encore  attaches  par  an  aentiment  ploa  noble.  Leur  verta  a  aonTcnt 
adouci  la  liTtriti  de  la  loi,  et  elle  lear  rend  eMrea  dei  mazimea  qa'ila  rendent 
iDeillears,  en  leui  commnnrqaant  I'impreaaion  d'nne  ame  tendre  et  rertaeuK. 
Ce  n'eit  pu  enx  qu'an  doit  craindre  :  ila  GniHent  par  titre  juilea.  Mail  ce 
qn'on  doit  ledaubter,  parce  qa'elle  ne  wit  ni  pardonner  ni  ee  coniger,  c'eit  la 
m6dioeritt[oalini£re,Ionjouraprfte&Bacablerdereprache>uuiquiontleeoaT- 
Bge  d'^lever  leon  pensiea  etleuii  obeervalioni  an-denua  da  niiean  aiH|nelelb 
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A.  Re  is  aware  thoU  lam/era  are  not  the  beat  improvers  of 
law.  —  Dtiring  a  debate  ia  the  house  of  lords,  June  13, 
1827,  lord  Tenterden  is  reported  to  have  said,  "  That  it  was 
fortunate  that  the  subject  (the  amendment  of  the  laws)  had 
been  taken  up  by  a  gentleman  of  an  enlai^ed  mind  (Mr. 
Peel),  who  had  not  beeo  bred  to  the  law;  for  those  who 
were,  were  rendered  dull,  by  habit,  to  many  of  its  defects." 

And  lord  Bacon  says,  "  Qui  de  tegibus  scripsenint,  omoes 
vel  tanqiiam  philosophi,  vel  tanqnam  jurisconsulli,  argumen- 
(um  illud  tractavetunt.  Atque  philosophi  proponuntmulia 
dictu  [Till^ra,  sed  ab  usu  remota.  Jurisconsult!  autem,  suee 
quisque  patriae  legum  (vel  eiiam  Romanarum,  atit  Pontifi- 
ciarum)  placilis  obnoxii  et  addicti,  judicio  sincere  dod 
utuntur,  sed  tanquam  e  vinculis  sermocinemur.  Certi 
cognitio  ista  ad  Tiros  civiles  ptoprie  spcctat ;  qui  opiime 
ndcunt  quid  ferat  societas  humana,  quid  salus  populi,  quid 
EBquitas  naturalis,  quid  gentium  mores,  quid  rerumpublica- 
rum  formsB^iversEB;  ideoque  possintde  legibusexprincipiis 
et  pnecepjis,  tarn  sequitatis  naturalis  quita  politices,  de- 
cernere." 

6.  &!^si3t3  erroneous  modes  of  altering  bad  taw.  —  Law- 
yers have  a  tendency,  instead  of  inquiring  whether  the 
-fffinciplevf  a  law  is  right,  to  alter  upon  assumption  that  the 
principle  is  well  founded.  In  1809,  sir  Samuel  Romilly 
proposed  to  alter  the  law  in  bankruptcy,  by  which  a  credi- 
tor  has  an  arbitrary  power  to  withhold  his  consent  to  the 
allowance  of  the  certificate,  because  it  was  founded  on  an 
erroneous  principle.  The  bill  passed  the  commons,  but 
was  rejected  in  the  lords,  upon  a  proposal  by  lord  Eldon, 


e>l  condamn6e.  Ce  unt  dei  noratean,  I'^rie-t^Ile  ;  c'eit  one  inoorttiaii, 
i^piWnt,  iTrc  nn  aourii  mipriMiit,  lei  prodaeleun  de*  \ite*  aneieniie*.  Toat 
projet  'If  r^forme  ert  &  l^un  ;eni  I'e&t  de  rifoonnce  on  du  d^tire,  et  1m 
plui  compatiauna  (ont  ceux  qui  daignent  Tout  pUindre  de  ee  qa'ili  apprlletil 
I'eguenKUt  de  votre  nieon.  X.'admim[ion  pour  ce  qui  ttt,  poor  ce  qui  fot, 
■neeide  bientdt  an  miprii  ponrcequ'aa  propon.  IlaMcniientpliuMgMqDa 
noi  pitsi,  ■joae-t-on ;  et  treo  m  mot,  toat  pftiolt  dieiiU>" 
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who  was  then  chancellor,  that  the  requisite  nutn^r  and 
value  of  signatures  should  be  reduced  from  fouivfifths  to 
three-fifths. 

About  the  same  time,  sir  Samuel  proposed  that  theiav, 
by  which  the  stealing  to  the  amount  of  5^.  privately,  in  a 
shop,  was  punishable  by  death,  should  be  ahered ;  because 
it  was  framed  upon  an  erroneous  principle,  as  ciime  was 
not  prevented  by  this  imaginary  calculation  of  consequences 
in  the  mind  of  the  offender.  It  was  suggested  that:  Itie  pun- 
ishment ought  not  to  be  diminished,  but  (he  amount  of  the 
goods  stolen  increased.  ^* 

In  Tarious  of  the  acts  for  the  relief  of  insolvent  debtors, 
which  passed  to  mitigate  the  severe  operation  of  arbitrary 
imprisonntent  for  debt,  the  reason  assigned  in  the  preamble 
was,  that  the  gaoi  was  too  full :  viz.,  6  Geo.  III.  c.  70. 
"  Whereas,  notwithstanding  the  great  prejudice  and  detriment 
which  occasional  acts  of  insolvency  may  produce  to  trade  and 
credit,  it  may  be  expedient,  in  the  present  condition  of  the 
prisons  and  goals  in  this  kingdom,  that  some  of- the  prison- 
ers who  are  now  confined  should  be  set  at  liberty :  be  it, 
&c.  1 "  and  in  May,  1827,  it  was  proposed  to  parttement  to 
alter  the  law  for  arrest  <m  -mesne  process  to  the  sum  of  20^ 

Our  advocate,  therefore,  resists  such  attempts,  vhich,  itt- 
stead  of  meeting,  perpetuate  the  evil,  which 

"Ke«p  tbe  word  of  promiie  taonteir,  ,^ 

And  limk  it  to  our  hope." 

6.  He  assists  in  the  imprwement  of  the  Imc.  —  While  he 
is  in  doubt,  he  endeavors  to  improve  himself;  but  after 
patient  and  successful  travail  after  truth,  he  diffuses  the 
knowledge  which  he  has  obtained.  Having  in  the  begin- 
ning  consulted  Argus  with  his  hundred  eyes,  he  now  trusts 
to  Briareus  with  his  hundred  hands. 

7.  He  is  not  deterred  from  assisting  m  the  improvement  of 
^  law  by  the  fear  of  worldly  injury  ;  —  neither  in  general 
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conduct  DOT  in  particular  emergencies,  are  his  plans  subser- 
vient to  considerations  of  rewards,  estate,  or  title :  these 
have  not  precedence  in  his  thoughts,  but  follow  in  the  train 
of  Hi«  duty.  He  says,  with  sir  Samuel  Rotnilly,  "  It  is  a 
common,  and  may  be  a  convenient  mode  of  proceeding,  to 
prevent  the  progress  of  improvement,  by  endeavoring  to  ex- 
cite the  odium  with  which  all  attempts  to  reform  are  attend- 
ed. Upon  such  expedients  it  is  scarcely  necessary  for  me 
to  say,  that  I  have  calculated.  If  I  had  consulted  only  my 
own  immediate  interests,  my  time  might  have  been  more 
profitably  employed  in  the  profession  in  which  I  am  en- 
gaged. If  I  had  listened  to  the  dictates  of  prudence,  if  I 
had  been  alarmed  by  such  prejudices,  I  could  easily  hare 
discovered  that  the  hope  to  amend  law  is  not  the  disposition 
most  favorable  for  preferment.  I  am  not  unacquainted  with 
the  best  road  to  attorney-generalships  and  chancel  lorships: 
but  in  that  path  which  my  sense  of  duty  dictates  to  be  right, 
I  shall  proceed;  and  from  this,  no  misunderstanding,  no 
misrepresmtion,  shall  doter  me." 

6.  Ho  is  not  deterred  from  endeavoring  to  improve  the 
law  by  the  censure  ever  attendant  upon  attempts  to  reform.  — 
He  knows  that  the  multitude  will  cry  out  for  Barabbas, 
and  that  ignorance  has  an  antipathy  to  intellect. 

'■  Til  a  rich  mui'a  pride,  there  h>*ing  ever  beeo 
Hots  tfaan  a  (bud,  a  itranee  aDlipatlir 
.  I.  BetwMn  01  and  tme  geotiy." 

He  knows  this,  but  proceeds,  secure  of  his  own  approba- 
tion, and  the  sympathy  of  the  virtuous  and  intelligent. 

9.  If  the  principle  of  the  law  is  erroneous,  he  endeavors  to 
extirpate  it  with  its  attendant  injttstice  and  litigation.  —  If 
the  principle  of  the  laws  against  usury  or  witchcraft  or 
widows  burning  themselves,  are  erroneous,  he  endeavors  to 
procure  their  repeal.  In  these  cases  he  remembers  the 
maxim  of  sir  Edward  Coke:  "Si  quid  moves  a  principio 
moveas ;  errores  ad  principia  referre  est  refellere."     He  re- 
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members  the  old  maxim  :  "  He  who  ia  the  cure  of  politic 
Of  of  natural  disorders  shall  rest  himself  contented  with  se- 
cond causes,  without  setting  forth  in  diligent  travel  to  search 
for  the  original  source  of  evil,  doth  resemble  the  slplhfnl 
husbandman,  who  moweth  down  the  heads  of  noisome 
weeds,  when  he  should  carefully  pull  up  the  roots ;  iind  the 
work  shall  ever  be  to  do  again." 

10.  If  the  principle  is  right,  he  endeavors  to  modify  it,  ac- 
cording  to  times  and  circumstances.  —  If  the  principle  of  the 
laws  against  usury  is  well  founded,  he  varies  the  rate  of 
interest ;  or  in  witchcraft  he  mitigates  the  severity  of  the 
punishment. 

in  these  cases  he  remembers  the  admonition  of  sir  Matthew 
Hale;  "  We  mnst  do  herein,  as  a  wise  builder  doth  with  a 
house  that  hathsomeinconveniences,or  is  under  some  decays. 
Possibly  here  or  there  a  door  or  a  window  may  be  altered, 
or  a  partition  made ;  but,  as  long  as  the  foundations  or 
principles  of  the  house  be  sound,  they  must  not  be  tamperei} 
with.  The  inconveniences  in  the  law  are  of  sn^ft  nature, 
as  may  be  easily  remedied  without  unsettlii^  the  frame 
itself;  and  such  amendments,  though  they  seem  small  and 
inconsiderable,  will  render  the  whole  fabric  much  more  safe 
and  useful." 

11.  If  there  is  any  temporary  cause  to  lower  the  character 
of  the  profession,  he  exposes  it.  —  If  there  is  any  permanent 
cause  he  endeavors  to  counteract  U.  — As  the  advancement 
of  learning  has  a  tendency  to  divert  from  action  and  busi- 
ness to  leisure  and  privateness,  the  pleasures  of  intellect  be- 
ing preferable  to  the  pleasures  of  wealth  and  ambition,  he 
endeavors  to  inculcate  the  true  doctrine,  that  men,  instead 
of  deserting  their  colors,  ought  to  unite  contemplation  and 
action,  "  a  conjunction  like  unto  that  of  the  two  highest 
planets  —  Saturn,  the  planet  of  rest  and  contemplation,' and 
Jupiter,  the  planet  of  civil  society  and  action;  "  but  hedoea 
not  forget  that  Jupiter  dethroned  Saturn. 
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13.  If  he  is  advanced  to  any  office  of  authorify,  he  toes  his 
power  to  improve  the  law.  —  Sit  Francis  Bacon  was  no 
sooner  appointed  attornejr-general  than  be  dedicated  to  the 
kin^  his  proposals  for  compiling  and  amending  the  laws  of 
England.  "  Your  majesty,"  he  says,  "  of  your  favor,  hav- 
ing made  me  privy-councillor,  and  continuing  me  in  the 
place  of  your  attorney-general,  I  take  it  to  be  ray  duty,  not 
only  to  speed  your  commandments  and  the  business  of  my 
place,  but  to  mediiate  and  excogitate  of  myself,  wherein  I 
may  best,  by  my  travails,  derive  your  virtues  to  the  good  of 
your  people,  and  return  their  thanks  aiid  increase  of  love  to 
you  again  ;  and  after  I  had  thought  of  many  things,  I  could 
find,  in  my  jtidgmenl,  none  more  proper  for  your  majesty 
as  a  master,  nor  for  me  as  a  workman,  than  the  reducing 
and  recompiling  of  the  laws  of  England:"  and  having 
traced  the  exertions  of  different  legislators  from  Moses  to 
Augustus,  he  says,  "Csesar,  si  ab  eo  qUEererelur,  quid 
egisset  in  toga;  leges  se  respondisset  multas  et  preeclaras 
tulisse ; "  and  his  nephew  Augustus  did  tread  the  same 
steps,  but  with  deeper  print,  because  of  his  long  reign  in 
peace ;  whereof  one  of  the  poets  of  his  time  saith, 

■■  P>c«  dala  tertia,  uiimani  kd  cintw  rertit 
Jarftiaum;  legeaque  talit  joitiMimiu  ■ootot." 

So  too,  sir  Samuel  Romilly  was  no  sooner  promoted  to  the 
office  of  solicitor-general  than  he  submitted  to  parliament 
his  proposals  for  the  improvement  of  the  bankrupt  law  and 
the  criminal  law.  "Long,"  he  says,  " has  Europe  been  a 
scene  of  carnage  and  desolation :  a  brighter  prospect  has 
now  opened  before  us, 


13.  fle  now  r«/irfis,  but  not  unmindful  of  the  precept,  "Let 
no  man  be  hasty  to  eat  of  the  fruits  of  Paradise  before  bis 
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lime."  He  retires,  after  a  life  of  labor  and  iudustry,  to  en- 
jo^  his  well-earned  leisure, 

"  To  tule  of  deep  philoaoph  j. 
Wit,  etoqueoce,  and  poeij ;  " 

to  (he  innocent  pleasures  of  social  mirth,  to  the  nobler 
warmth  of  social  virtue,  to  the  advancement  of  merit,  the 
promotion  of  justice,  and  the  constant  exercise  of  faith,  hope, 
and  charily. 


ART.  VI.— THE  MADISON  PAPERS. 

The  Papers  of  James  Madison,  purchased  by  order  Oj 
gress  ;  being  his  Correspondence  and  Reports  of  Z 
during  tlie  Congress  of  the  Confederation  and  his  I 
of  Debates  in  the  Federal  Convention  ;  nowptlbtishe 
the  original  manuscripts,  deposited  in  the  Departtt 
Slate,  by  direction  of  the  Joint  Library  Committee  o 
gress,  under  the  superintendence  <)/"Henry  D,  Gilfi...     ... 

three  volumes.     Washington;    Langtree  &,  O'Sullivan, 
18^40. 

Tbesb  papers  were  probably  designed  by  Mr.  Madison  to 
be  his  contribution  towards  the  civil  history  of  the  Unitfidi 
States.  The  constitution  of  the  United  States  is  in  the 
history  of  politics,  a  miracle.  Nothing  of  the  kind  had 
ever  been  produced,  which,  in  view  of  its  importance,  or  its 
success,  could  be  placed  in  comparison  with  it.  Mr.  Madi- 
son seems  all  along  to  have  had  a  prophetic  insight  into  the 
relative  importance  of  this  portion  of  our  revolutionary 
history,  and  to  have  foreseen  that  the  time  would  come, 
when  the  military  events  which  led  the  way  to  American 
independence  would  find  their  proper  level,  and  curiosity. 
VOL.   XIVl. — NO.  ui.  26 
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woaJd  be  direct^  to  the  more  valuable  and  interesting 
potfions  of  history.  Cicero's  "  cedant  arma  togtB,"  though 
poor  poetry,  is  nevertheless  good  sense  and  good  philosophy ; 

*8nd  now  that  military  enthusiasm,  and  the  blind  admiration 
oC  military  prowess  and  achievement,  have  been  somewhat 
tempered  and  chastened  by  the  spirit  of  christian  civiltza- 
tion,  a  more  earnest  attention  is  given  to  those  less  pro- 
minent facts,  which  really  determine  and  characterize  the 
progress  of  humanity. 

The  declaration  of  independence  has  been  chosen  by  Hr. 
Madison  as  the  starting  point.  The  original  draft  of  the  de- 
claration of  independence,  with  the  alterations  made  by  con- 
gress, and  the  debates  in  congress,  together  with  the  debates 
on  two  of  the  vrticles  of  confederation,  were  furnished  by 
Mr.  Jefferson,  »Bd  are  placed  at  the  beginning  of  the  first 
volume;  the  remainder  of  which,  together  with  a  portion  of 
the  second  vc^me,  is  occupied  by  sketches  of  the  debates  ia 
congress,  betlreen  the  time  of  the  declaration  of  indepen- 
dence and'  the  meeting  of  the  convention  for  the  formation 
of  the  constitution,  and  by  extracts  from  the  correspondence 
of  Mr.  Madison  during  the  same  period,  and  illustrative  of 
.the  debates.  The  second  and  third  volumes  contain  the 
jourmtl  of,  the  convention,   preceded  by  an  introductory 

'  sketch  of  the  stale  of  affairs  which  led  to  its  formation,  and 
H  history  of  the  circumstances  attending  its  meeting. 
.'.-There  is  certainly  no  event  connected  with  American 
'history  of  more  importance  than  the  formation  of  the  present 
constitution  of  the  United  States,  and  these  contributions  of 
Mr.  Madison  towards  its  history  have  been  waited  for 
with  intense  curiosity.  It  is  probable,  that,  in  this  case,  asio 
Hfost  other  similar  cases,  expectation  will  not  be  fully 
realized,  for  it  has  been  to  some  extent  not  founded  in  rea- 
son. The  constitution  of  the  United  States  did  not  grow 
up  during  the  session  of  the  convention,  nor  yet  during  the 
period  which  elapsed  between  the  declaration  of  indepeo- 
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dence  and  the  convention.  It  was  not  an  artificfal  ^rlic- 
ture  invented  bj  the  genius  of  the  patriot  statesmeu  of  the 
convention;  it  was  not  a  government  machine scientJQcatly 
put  together  bf  the  rules  of  art,  and  constructed  as  one 
might  construct  a  steam  engine;  it  was  and  is  t1j|e  fe- 
presentation  of  the  political  and  moral  condition  ofMhe 
people  of  the  United  States,  at  the  time  of  its  adoption ; 
and  herein  is  to  be  found  the  secret  of  its  strength  and  of 
its  endurance.  Many  were  the  systems  and  various  were 
the  plans  of  government  presented  by  the  brilliant  and  in- 
ventive genius  of  some  of  the  members  of  the  convention. 
On  paper  ihey  appear  perfect,  and  perhaps  justify,  when 
compared  with  the  form  of  government  actually  adopted, 
the  depreciating  remarks  which  have  sometimes  been  made 
concerning  it.  But  the  practical  tact  and^sagacity  of  the 
framers  of  the  constitution  were  not  for  a  ntament  confused 
by  these  appearances  of  beauty  and  systea,  nor  ever  led 
astray  by  the  false  lights  of  theoretical  pei4ection.  With 
uaerring  insight,  they  saw  at  a  glance  how  much  of  each 
plan  would  do  for  the  people  of  America,  and  without 
struggling  in  vain  for  a  form  of  government  which  shotild 
look  symmetrical  and  perfect  on  paper,  they  were  satisfied 
to  adopt  a  practicable  one.  The  constitution  as  it  now 
stands  is  often  said  to  be  the  result  of  a  compromise  of ' 
opposing  views,  theories,  and  interests ;  and  doubtless  in 
some  of  its  mechanism  it  is  so.  But  in  all  its  most  vital 
parts,  it  was  rather  the  result  of  the  highest  practical 
wisdom  selecting  from  all  the  results  of  experience  and 
invention,  that  which  was  under  the  circumstances  possible, 
and  leaving  all  that  was  merely  beautiful  in  speculation,  or 
perfect  in  theory,  to  go  its  way  to  the  limbo  of  vanity.  The 
constitution  of  England  has  grown  up  with  the  English 
nation.  Unlike  those  European  governments,  which,  spring- 
ing out  of  the  ruins  of  the  Roman  empire,  were  fast  moored  to 
the  despotic  ideas  of  the  Roman  law,  the  English  coD- 
26* 
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Atitution  always  had  a  power  of  adaptation ;  an  elasticity 
which  enabled  it  to  take,  slowly  perhaps,  the  shape  and 
forniK  of  the  English  character,  as  it  changed  from  day  lo 
day,  and  so  to  grow  up  to  be  a  tolerably  perfect  representa- 
tion of  English  cirilizatioR.  The  framers  ofour  constitution 
had  the  address  and  the  wisdom,  wliich  enabled  them  to 
create  out  of  the  elements,  for  America,  what  the  silent 
growth  of  ages  had  given  birth  to  for  England.  The  history 
of  our  constitution  is  then  the  history  of  the  social  and 
moral  growth  of  the  American  people.  It  is  in  vain  to  ex- 
pect to  trace  its  whole  growth  in  the  jouinals  of  a  conren- 
tion.  You  might  as  well  seek  to  trace  every  change  which 
the  majestic  oak  has  undergone,  since  its  embryo  first  ap- 
peared in  the  acorn,  till  its  roots  have  been  thrust  deep  into 
the  earth  and  its  branches  have  spread  above,  victorioos 
over  a  thousand  storms. 

It  is  for  this  reason,  that,  he  who  seeks  in  the  "  Madisoo 
Papers,"  for  a  complete  illustration  of  the  origin  and  growth 
of  the  constitution,  will  be  disappointed.  But  he  will  not 
therefore  shght  what  he  can  get,  because  he  cannot  get  all. 
A  moment's  reflection  will  satisfy  him,  that  the  small  period 
in  its  history  which  these  documents  embrace  is  a  period 
of  intense  interest,  and  worthy  of  his  profound  considera- 
tion. 

"  The  declaration  of  independence  was  the  first  decided 
step.  What  had  gone  before  had  been  the  essays  of  child- 
hood, feebly  endeavoring  lo  advance,  tottering  and  weak. 
The  declaration  of  independence  was  the  stride  of  early  man- 
hood, planting  its  foot  firmly,  never  to  be  driven  back.  It 
was  indeed  a  bold  step;  it  succeeded  because  it  was  in 
harmony  with  the  wishes  of  the  American  people.  It  was 
argued  in  favor  of  the  "declaration,"  that  it  was  the  will 
of  the  people,  that  they  were  the  strength  of  the  congress, 
and  their  will  must  be  the  law. 

Mr.  Madison  has  given  us,  by  the  help  of  Mr.  Jefierson,  a 


18^.]  The  Madison  Popart.  397^ 

copy  of  the  original  draft  of  this  famous  document,  together 
with  the  alterations  and  emeDdationa  which  were  made  be- 
fore its  finat  adoption  by  congress.    It  has  been  said  that  Mr. 
Jefferson  rather  winced  under  the  discussion  whiciT  his 
handiwork  underwent  in  congress  before  it  finally  look  the 
shape  in  which  it  went  forth  to  the  world.     In  its  first  forpi, 
as  it  came  from  Mr.  Jefferson's  hands,  it  was  doubtless  a 
magnificent  production  of  genius ;  but  we  cannot  help  think- 
ing (hat  the  alterations  which  it  underwent  were  also  im- 
provements.    The  paper,  as  it  came  from  the  hands  of  its 
original  author,  has  not  so  much  of  the  dignity  of  a  great 
state   paper  lis  that  which  came  from  congress,   and   in 
several  instances  its  comprehensiveness  and  force  were  im- 
proved by  slight  alterations  in  the  modes  of  expr 
But  it  was  not  enough  to  have  declared   thei 
dependent.    The  people  of  the  British  colonies 
thing  farther  to  do.    It  is  said  that  it  takes  lw( 
bargain.    There  was  another  party  to  be  com 
While  the  colonists  were  declaring  themselves  ii 
the  king  of  the  most  powerful  nation  in  the 
calling  them  his  subjects;  and  the  people  of  E 
dulging  in  a  fancied  superiority  over  provincii 
ready  to  join  their  rulers  in  riveting  the  chai 
brethren.    Independence  was  not  to  be  secured  by  word 
alone.    There  were  blows  to  be  given  and  taken  loo.    It 
was  seen  that  nothing  but  union  of  efforts  could  enable  the 
colonists  to  sustain  themselvea  on  the  ground  they  had 
taken,  and  accordingly  the  views  of  the  leaders  were  im- 
mediately directed  towards  a  confederation.  -  The  outlines 
of  a  plan  had  indeed  long  before  been  drawn  and  submitted 
to  the  consideration  of  the  continental  congress,  by  Dr. 
Franklin.    His  scheme  embraced  a  plan  of  perpetual  con- 
federation for  national  purposes.    These  may  perhaps  be 
called  the  two  fundamental  principles  of  American  union. 
It  was  to  be  for  national  objects,  and  it  was  to  be  perpetual. 
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Dr.  Franklin's  scheme  was  not  immediately  adopted.  But 
as  sooD  as  the  determination  to  form  a  separate  nation  had 
been: adopted,  the  idea  vasagain  taken  up,  and  a  confedera- 
tim^  based  upon  the  plan  of  Dr.  Franklin,  was  proposed  and 
Qftatiy  adopted.  It  is  worthy  of  remark,  that  up  to  the 
adoption  of  the  articles  of  confederation,  each  of  the  colonies 
or  stales  seemed  by  tacit  consent  to  be  considered  as 
sovereign  and  independent.  Whatever  may  be  said  in  the 
way  of  reasoning  on  this  matter,  this  seems  to  have  been  at 
the  time  admitted  as  a  fact.  In  the  continental  congress, 
the  voles  were,  as  a  matter  of  course,  taken  by  stales,  and 
not  per  capita.  It  was  never  for  a  moment  pretended  that 
there  was  then  any  national  power  over-riding  the  whole. 
The  continental  congress  was  a  revolutionary  institution  de- 
riving its  aulhortty  from  the  assent  of  the  several  states,  and 
pretending  to  nothing  more.  But  the  articles  of  confedera- 
tion were  perpetual  and  for  national  purposes.  If  we  cau 
understand  the  effect  of  this  union,  it  was  to  make  the 
thirteen  united  colonies  one  nation.  The  confederation  was 
perpetual,  and  nothing  but  the  uliima  ratio  of  revolution  or 
conquest  could  ever  sever  any  portion  of  the  nation  from 
the  rest.  The  letters  and  debates  in  the  first  volume  of  the 
Madison  papers  are  full  of  interesting  matter  on  the  subject 
of  the  confederation.  The  grand  difficulties  were  repre- 
sentation and  taxation.  The  small  states  were  afraid  to  give 
up  their  separate  nationality  and  to  be  merged  in  the  whole 
nation,  and  desired  that  their  independence  might  be  re- 
cognised and  secured  by  an  equal  vote  in  congress ;  while 
the  larger  states  maintained,  and  with  no  small  show  of 
reason,  that  representation  and  taxation  ought  to  go  together, 
and  that  if  the  states  voted  equally  they  ought  to  pay 
equally.  The  matter  of  representation  was  finally  settled  by 
giving  to  each  state  an  equal  vole.  But  the  matter  of  taxes 
was  not  so  easily  arranged.  It  was  finally  settled  by  the 
articles  of  the  confederation,  that  the  respective  proportions 
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of  each  state  should  be  adjusted  by  a  valuation  of  the  lands. 
Many  a  long  and  weary  debate  did  congress  have  in 
endeavoring  to  rednce  to  practice  this  impracticable  scheme. 
It  was  certain  that  such  a  valuation  could  not  be  obtaioed,, 
without  the  intervention  of  the  state  authorities,  and  it.was 
taken  for  granted  that  the  state  authorities  could  never  i>e 
relied  on  to  execute  the  task  honestly  if  they  undertook  it. 
On  one  occasion,  when  congress  had  been  discussing  the 
proposition  for  referring  the  valuation  to  the  stales,  Mr.  Dyer 
proposed  that  a  proviso  should  be  added,  "  that  the  states 
should  cheat  equally."  It  is  not  too  much  to  say  that  the 
eonductof  many  of  the  states,  when,  at  (he  close  of  the  war, 
ccmgress  endeavored  to  provide  for  the  fulQIment  of  the 
national  obligations  and  the  payment  of  the  national 
creditors,  by  means  of  requisitions  and  schemes  of  per- 
manent revenue,  fully  justifies  all  the  fears  of  a  want  of  good 
faith,  which  were  so  strongly  expressed  by  many  of  the 
members  of  congress.  The  same  mean  spirit  of  sectional 
jealousy,  which  still  so  often  shows  itself  and  seems  to 
pervert  the  conscience  and  sense  of  justice  of  the  states,  was, 
if  possible,  still  stronger  then  than  now.  In  &ct  there  was 
more  then  to  justify — we  should  rather  say  -excuse  and 
extenuate  it.  But  even  now,  when  the  experience  of  half 
a  century  has  so  largely  shown  that  the  great  interests  of 
the  union  are  and  ever  must  be  identified  with  the  welfare 
of  all  the  parts,  there  are  still  not  wanting  small  politicians, 
who  seek,  by  their  affected  jealousy  in  behalf  of  local 
interests,  to  secure  to  themselves  a  small  popularity  among 
tmall  men. 

The  letters  of  Mr.  Madison,  written  at  this  time,  are  all 
inspired  by  the  spirit  of  true  patriotism.  He  had  been  so 
long  a  participates  in  the  national  councils,  —  had  so  long 
viewed  the  united  colonies  as  one  nation,  —  had  identified 
himself  so  completely  with  the  national  interests,  and  saw  so 
clearly  how  dependent  each  of  the  states  must  ever  be  foi  pro- 
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teclion  and  tnppott  upon  a  unicm  of  the  whole,  that  his  pre- 
dominant feeling  was  a  lar^  and  liberal  nationality. 
True,  he  iierer  for  a  moment  foi^ot  that  he  was  a  delegate 
Jkoxa  Virgiuia,  and  true  to  his  democratic  principles,  he  was 
ever  conscientious  la  hia  endeavor  to  follow  and  obey 
ths  instructions  of  his  constituents;  but  he  would  never 
sacrifice  on  the  altar  of  personal  popularity,  aud  sectiimal 
interest,  the  faith  and  honor  of  the  statesman. 

It  is  not,  however,  our  present  purpose  to  indulge  in  spec- 
ulations and  theories.  Our  readers  can  speculate  and 
theorize  for  themselves,  but  they  cannot  all  have  access  to 
the  Madison  Papers,  and  we  are  sure  that  we  cannot  do  a 
more  acceptable  service  to  them,  than  by  presenting  them 
with  a  few  extracts  from  different  portions  of  the  work. 
The  first  letter  is  dated  March  87, 1780.  Nearly  four  years 
had  passed  since  the  declaration  of  independence,  and  the 
war  was  yet  raging,  the  national  resources  apparently  ex- 
hausted,  and  the  prospect  dark  and  cheerless.  Listen  to 
the  calm,  clear,  but  not  despairing  voice,  of  the  patriot- 
statesman. 

"  To  TKomat  Jeferaon.' 

"  Dear  9lr  —  Nothing  under  the  title  of  news  has  occurred 
since  I  wrote  laat  week  by  express,  except  that  the  enemy  oo  the 
*ret  of  March  remained  in  the  neighborhood  of  Charleston,  in  the 
same  posture  as  when  the  preceding  account  came  away.  From 
the  best  intelligence  from  that  quarter,  there  seems  to  be  great 
eocouragemeat  to  hope  that  Clinton's  operations  will  be  again 
frustrated.  Our  great  apprehensions  at  present  flow  from  a  Tery 
diSerent  quarter.  Among  the  various  conjunctures  of  alarm  and 
distress  which  have  arisen  in  the  course  of  the  revolution,  it  is  with 
pain  I  affirm  to  you,  sir,  that  no  one  can  be  singled  out  more  truly 
critical  than  the  present.  Our  army  threatened  with  an  immedi- 
ate alternative  of  disbanding  or  living  on  free  quarter ;  the  public 
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trumry  empty ;  public  credit  exbausted,  nay,  tbe  privsle  credit 
of  purchasing  agents  employed,  I  am  (old,  as  far  as  il  will  bear; 
congresa  complaining  of  the  extortion  of  the  people;  the  people 
of  the  improvidence  of  congress;  and  the  army  of  both  ;  om 
afiairs  requiring  the  most  mature  and  syslematic  measures,  and 
tha  urgency  of  occasions  admitting  only  of  temporizing  expedie^s, 
and  these  expedients  generating  new  diflicullies.  Congress  recom* 
mending  plans  to  the  several  states  for  execution,  and  the  stales 
separately  rojudging  the  expediency  of  such  plans,  whereby  the 
same  distrust  of  concurrent  exertions  that  has  damped  the  ardor 
of  patriotic  individuals  must  produce  the  same  eflecl  among  the 
Biates  themselves ;  an  old  system  of  finance  discarded  as  incompe- 
tent to  our  necessities,  an  untried  and  precorious  one  substiluled, 
and  a  total  stagnation  in  prospect  between  the  end  of  the  former 
find  the  operation  of  the  taller.  These  are  the  outlines  of  the  pic- 
ture of  our  public  situation.  I  leave  it  to  your  own  imagination  to 
fill  them  up.  Believe  me,  sir,  as  things  now  stand,  if  the  states 
do  not  vigorously  proceed  in  collecting  the  old  money,  and  estab- 
lishing funds  for  the  credit  of  the  new,  that  we' are  undone ;  and 
let  them  be  ever  so  expeditious  in  doing  this,  still  the  intermediate 
distress  to  our  army,  and  hindrance  to  public  affaire,  are  a  subject 
of  melancholy  reflectioD.  General  Washington  wiites  that  a  fail- 
ure of  bread  has  already  commenced  in  the  army  ;  jand  that;  for 
anything  he  sees,  it  must  unavoidably  increase.  Meaitbey  have 
only  for  a  short  season  ;  and  as  the  whole  dependence  is  oo  pro* 
visions  DOW  to  be  procured,  without  a  shilling  for  the  purpose,  and 
without  credit  for  a  shilling,  I  look  forward  with  the  most  pungent 
apprehensions.  It  will  be  attempted,  T  believe,  to  purchase  a  few 
Bupplies  with  loan-office  certificates ;  but  whether  they  will  be  re- 
ceived is  perhaps  far  from  being  certain  ;  and  if  received  will 
certainly  be  a  most  expensive  and  ruinous  expedient.  It  is  not 
without  some  reluctance  I  trust  this  information  to  a  conveyance 
by  post,  but  I  know  of  no  belter  at  present,  and  I  conceive  it  to  be 
absolutely  necessary  to  be  known  to  those  who  are  most  able  and 
zealous  to  contribute  to  the  public  relief." 

The  grand  difficulty  of  modern  stalesmanship  —  finding 
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iDone^ — occupied  of  course  much  of  the  thoughts  of  (he 
reroTutionary  sUiesmen.  The  following  extract  will  be 
intere^ng. 

"  As  Jrou  are  at  present  a  Ugutator,  I  will  take  the  libertjr  of 
hinting  to  you  on  idea  that  has  occurred  on  this  subject.  I  lake  it 
for  granted  that  taxation  alone  is  inadequate  to  our  situation.  Tou 
know  as  well  as  I  do,  how  far  we  ought  to  rely  on  loans  to  supply 
the  derect  of  it.  Specific  taxes,  as  far  as  they  go,  are  a  valuable 
fund,  but  from  local  and  other  difficulties  will  never  be  universally 
and  sufficiently  adopted  :  purchases  with  state  money  or  certifi- 
cates will  be  substituted.  In  order  to  prevent  this  evil,  and  to  en- 
sure  the  supplies,  therefore,  I  would  propose,  that  they  be  diffused 
and  proportioned  among  the  people  as  accurately  as  circumstances 
will  admit;  that  they  be  impreated  with  vigor  and  impartiality; 
and  paid  for  in  certificates  not  transferable,  and  to  be  redeemable, 
at  some  period  subsequent  to  the  war,  at  specie  value,  and  bearing 
an  intermediate  interest.  The  advantage  of  sucb  a  scheme  is  this, 
that  it  would  anticipate  during  the  war  the  future  revenues  of 
peace,  as  our  enemies  and  all  other  modem  nations  do.  It  would 
be  compelling  the  people  to  lend  the  public  their  commodities,  as 
people  elsewhere  lend  their  money  to  purchase  commodities.  It 
would  be  a  permanent  resource  by  which  the  war  might  be  sup- 
ported as  long  as  the  earth  should  yield  its  increase.  This  plan 
differs  from  specific  taxes  in  this,  that  as  an  equivalent  u  given 
for  what  is  received,  much  less  nicely  would  be  requisite  in  appor- 
tioning the  supplies  among  the  people,  and  they  would  be  taken 
in  places  where  they  are  most  wanted.  It  differs  from  the  plan 
of  paying  for  supplies  in  stale  emissions  or  common  certificates, 
in  this,  that  the  latter  produce  all  the  evils  of  a  redundant  me- 
dium, whereas  the  former,  not  being  transferable,  cannot  have 
that  effect,  and  moreover  do  not  require  the  same  degree  of  taxes 
during  the  war." 

Money  is  indeed  the  sinews  of  war;  witness  the  follow- 
ing extract : 

"  Congress  has  just  finished  an  estimate  of  supplies  for  the  en- 
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■uiog  year,  requiring  of  the  Btatee  the  value  of  liz  inillioDB  of  dpl- 
lara  in  specie.     The  priDcipal  p&rt  of  the  Tequiaition  conaisb  of 
specific  articles,  the  residue  of  specie  or  the  new  emissions,  re- 
ceivable as  specie.     If  the  states  fulfil  this  plan  punctually,  iherre 
is  no  doubt  that  we  shall  go  smoothly  through  another  campaign; 
and  if  they  would  forbear  recurring  to  slate  emissions  and  certifi- 
cates, in  procuring  the  supplies,  it  may  become  &  permanent  and 
flfiectuftl  mode  of  carrying  on  the  war.     But  past  experience  will 
not  permit  our  expectations  to  be  very  sanguine.     The  collection 
and  transportation  of  specific  supplies  must  necessarily  bi 
and  subject  to  caauallies ;  and  the  proceedings  of  separate 
bodies  must  add  greatly  to  the  uncertainty  and  delay, 
pense  attending  the  mode  is  of  itself  a  sufiicient  objectioi 
money  could  by  any  possible  device  be  provided  in  due  • 
The  want  of  this  article  is  the  source  of  all  our  public  di 
and  misfortunes.    One  or  two  millions  of  guineas  pro] 
plied  would  difiiise  vigor  and  satisfaction  throughout  tb 
military  departments,  and  would  expel  the  enemy  from  every 
part  of  the  United  States.     It  would  also  have  another  good  efiect. 
It  would  reconcile  the  army  and  everybody  else  to  our  republican 
forms  of  government;   the  principal  inconveniences  which  are 
imputed  to  them  being  really  the  fruit  of  defective  revenues. 
What  other  stales  effect  by  money,  we  are  obliged  to  pursue  by 
dilatory  and  indigested  espedieols,  which  benumb  all  our  opera- 
tions, and  expose  our  troops  to  numberiess  distresses.     If  these, 
were  well  paid,  well  fed,  and  well  clothed,  they  would  be  well 
satisfied,  and  would  fight  with  more  success.    And  this  might  and 
would  be  as  well  eflected  by  our  governments  as  by  any  other,  if 
they  possessed  money  enough,  as  in  our  moneyless  situation  the 
same  embarrassments  would  have  been  experienced  by  any  gov- 
ernment." 

Mr.  Madison  seems  to  have  well  understood  the  difference 
between  money  and  a  credit  currency  —  a  difference  which 
too  many  grand  financiers  aie  so  slow  to  see,  and  the  neglect 
of  which  ia  every  day  bringing  so  much  misery  upon  out 
country. 
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"  Dear  Sir  —  lam  glad  to  find  you  have  at  last  got  a  house  of 
delegates,  and  have  made  so  auspicious  a  begioDing,  as  ao  UDani* 
•  inoua  vole  to  fill  up  our  Hue  for  the  war.  This  is  a  measure 
which  all  the  states  ought  to  have  begun  with.  I  wish  there  may 
not  be  some  that  will  not  be  prevailed  on  even  to  end  with  it.  It 
is  much  to  be  regretied,  that  you  are  not  in  a  condition  to  discon- 
tinue another  practice  equally  destructive  wilh  temporary  cnlist- 
ments.  Unless  an  end  can  by  some  means  or  other  be  put  to 
state  emissions  and  certificates,  they  must  prove  the  bane  of  every 
aalulary  regulation.  The  de'preciation  in  this  place  haa  lately  run 
up  as  high  as  one  hundred  for  one,  and  it  cannot  bo  satisfactorily 
accounted  for,  on  any  other  principle  than  the  substitution  of  certi- 
ficates in  the  payment  of  those  taxes  which  were  intended  to  re- 
duce its  quantity  and  keep  up  a  demand  for  it.  The  immediate 
cause  of  this  event  is  said  to  have  been  the  sudden  converaion  of 
a  large  quantity  of  paper  into  specie,  by  some  lories  lately  ordered 
into  exile  by  this  slate.  It  is  at  present  on  the  fall,  and  I  am  told 
the  merchants  have  associated  to  bring  it  down  and  fix  it  at  seventy- 
five.  The  fate  of  the  new  money  is  as  yet  sospended.  There  is 
but  too  much  reason,  however,  to  fear  that  it  will  follow  the  fate 
of  the  old.  According  to  the  arrangement  now  ia  force,  it  would 
seem  impossible  for  it  to  rise  above  one  for  forty.  The  resolu- 
tions of  congress  which  establish  that  relation  between  the  two 
kiitda  of  paper,  must  destroy  the  equality  of  the  new  wilh  specie, 
unless  the  old  can  be  kept  down  at  forty  for  one.  In  New  Jersey, 
I  am  told,  the  legislature  has  lately  empowered  the  executive  lo 
regulate  the  exchange  between  the  two  papers,  according  lo  the 
fexdiaoge  between  the  old  and  the  new,  in  order  to  preserve  the 
equality  of  the  latter  wilh  specie.  The  issue  of  this  experiment 
is  of  consequence,  and  may  throw  light  perhaps  on  our  paper 
finance.  The  only  infallible  remedy,  whilst  we  cannot  command 
specie,  for  the  [>ecuniary  embarrassments  we  labor  under,  will, 
after  all,  be  found  to  be  a  punctual  collection  of  the  taxes  required 
by  congress." 

Mr.  MadisoD  is  iinderslood  to  have  been  one  of  the  cham- 
pions of  stale  rights.     Hear  what  he  says  to  Mr.  Jefferson. 
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"  Dear  Sir  — The  inclosed  paper  is  a  copy  of  a  report,  from  a 
committee,  now  lying  on  the  table  of  congress  for  consideration 
The  delicacy  and  importance  of  the  subject  makes  me  wish  for  • 
your  judgment  on  it,  before  it  undergoes  the  final  decision<of 
congress. 

**  The  necessity  of  arming  congress  with  coercive  powers  arises 
from  the  shameful  deficiency  of  some  of  the  stales  which  are  most 
capable  of  yielding  their  apportioned  supplies,  and  the  military 
exactions  to  which  others,  already  eihsusted  by  the  enemy  and 
our  own  troops,  are  in  consequence  exposed.  Without  such 
powers,  too,  in  the  general  govemmeol,  the  whole  confederacy 
may  be  insulted,  and  the  most  salutary  measures  frustrated,  by  tbo 
most  inconsiderable  state  in  the  union.  At  a  time  when  all  the 
other  states  were  submitting  to  the  loss  and  inconvenience  of  an 
embargo  on  their  exports,  Delaware  absolutely  declined  coming 
into  the  measure,  and  not  only  defeated  the  general  object  of  it, 
but  enriched  herself  at  the  expense  of  those  who  did  their  duty. 

*'  The  expediency,  however,  of  making  the  proposed  application 
to  the  slates,  will  depend  on  the  probability  of  their  complying 
with  it.  If  they  should  refuse,  congress  will  he  in  a  worse  situa- 
tion than  at  present ;  for  as  the  confederation  now  stands,  and 
according  to  the  nature  even  of  alliances  much  less  intimate,  there 
is  an  implied  right  of  coercion  against  the  delinquent  party,  and 
the  exercise  of  it  by  congress,  whenever  a  palpable  necessity 
occurs,  will  probably  be  acquiesced  in. 

"  It  may  be  asked,  perhaps,  by  what  means  congress  could  ex- 
ercise such  a  power,  if  the  slates  were  to  invest  them  with  it.  As 
long  as  there  is  a  regular  army  on  fool,  a  small  detachment  from 
it,  acting  under  civil  authority,  would  at  any  time  render  a  volun- 
tary  contribution  of  supplies  due  from  a  slate,  an  eligible  alterna- 
tive. But  there  is  a  still  more  easy  and  efiicacious  mode.  The 
situation  of  most  of  the  stales  is  such,  that  two  or  three  vessel*  of 
force  employed  against  their  trade  will  make  it  their  interest  to 
yield  prompt  obedience  to  all  just  requisitions  on  them.  With  re- 
Bpecl  to  those  states  that  have  little  or  no  foreign  trade  of  their 
own,  it  is  provided  that  all  inland  trade  with  such  states  as  supply 
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(hem  with  ToTeigii  merdmndiM  mty  ba  interdicted,  aod  the  coo- 
cunreDM  of  the  latter  may  be  enforced,  in  cave  of  refusal,  by 
<]{Mt«rtioa»  on  their  foreign  trade. 

^Tbereis  a  collateral  reason  which  iolerests  the  states  who  are 
feebTe  in  maritime  resources,  in  such  a  plan.  If  a  naval  anssr 
ment  was  considered  as  the  proper  instrument  of  general  goreni- 
ment,  it  would  be  both  preserved  in  a  respectable  state  in  lime  of 
peace,  and  it  would  be  an  object  to  man  it  with  citizens,  taken  in 
due  proportiona,  from  every  stale.  A  navy  so  formed,  and  under 
the  orders  of  the  general  council  of  the  state,  would  not  only  be  a 
guard  against  aggressions  and  insults  from  abroad,  but,  without  it, 
what  is  to  protect  the  southern  states,  for  many  years  to  come, 
against  the  insults  and  aggressions  of  their  Dortbem  brethren  ?  ** 

It  is  plain  that  Mr.  Madison's  regard  for  state  rights  never 
made  hint  forget  the  rights  of  the  nation.  He  had  been 
long  enough  engaged  in  public  affairs  in  trying  times,  to 
see  and  know  that  the  first  element  of  happiness  at  home, 
and  respectability  abroad,  was  a  preservation  of  state 
rights  within  their  proper  limits,  and  an  entire  national  su- 
premacy in  national  concerns. 

The  follotRing  letter  shows  farthei  the  opinions  of  Mr. 
Madison,  and  is  interes^ng,  as  containing  perhaps  the  germ 
of  the  peculiar  and  efficient  element  of  the  present  constitu- 
tion, the  application  of  national  authority  to  individuals. 

"Dear  Sir — The  two  circumstancea  relating  to  the  proposed 
duty  on  trade,  mentioned  in  your  favor  of  the  first  instant,  were 
subjects  of  discussion  when  the  measure  was  on  the  anvil.  It  was 
evident  that  the  disposition  of  the  states  to  invest  congress  with 
such  a  power  would  be  influenced  by  the  length  of  the  term  as- 
signed for  the  exercise  of  it.  It  was  equally  evident  that  no  pro- 
vision would  satisfy  the  present  creditors  of  the  United  States,  or 
obtain  future  loans,  that  was  not  commensurate  to  all  the  public 
engagements.  In  order  to  reconcile  these  points,  the  duration  of 
the  impost  was  limited,  but  limited  in  so  indefinite  a  manner  as 
not  to  defeat  the  object  of  it    Should  the  increase  of  Hade  render 
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the  duty  more  productive  than  wu  estiniatfld,  it  must  tbo  soan^r 
extinguish  the  public  debts,  aud  cease.  The  appUcatioa  of 
gress  for  such  a  power  supposes,  indeed,  a  confidence  in  tbei 
the  port  of  the  states,  greater  perhaps  than  many  may  think 
sistent  with  republican  jealousy  ;  but  if  the  states  will  not  e 
their  representatives  to  fulfil  their  engagements,  it  is  not  to  b 
pected  that  individuals  either  in  Europe  or  America  will  cc 
in  them.  The  second  objection  you  mention  was  also  a  subjcutui 
much  discussion  in  congress.  On  one  side  it  was  contended  that 
the  powers  incident  to  the  collection  of  a  duty  on  trade  were  in 
their  nature  so  municipal,  and  in  their  operation  so  irritative,  that 
it  was  improbable  ibat  the  states  could  be  previnled  on  to  part 
with  them ;  and  (hat,  consequently,  it  would  be  most  prudent  to 
ask  from  the  slates  nothing  more  than  the  duty  itself,  to  be  col- 
lected by  state  officers,  and  paid  to  a  continental  receiver ;  and 
not  the  right  of  collecting  it  by  officers  of  congress.  On  the  op* 
posite  side  it  was  urged,  that  as  congress  would  be  held  responsi- 
ble for  the  public  debts,  it  was  necessary,  and  would  be  expected, 
that  the  fund  granted  for  discharging  them  should  be  exclusively 
and  independently  in  their  hands ;  thai  if  the  collectors  were  un- 
der the  control  of  the  states,  the  urgency  of  their  wants  would  be 
coDBtanlly  diverting  the  revenue  from  its  proper  destination ;  that 
if  the  stales  were  willing  to  give  up  the  thing  itself,  it  was  not 
likely  they  would  cavil  at  any  form  that  would  be  most  efiectual ; 
that  the  term  proposed  might  be  reconciled  with  their  internal 
jurisdictions,  by  annexing  to  the  office  of  collector  all  the  powers 
incident  thereto,  and  leaving  to  congress  the  right  of  appointing 
the  ofiicers.  How  far  it  may  be  best  to  appoint  the  estsbtished 
naval  officers,  I  am  not  prepared  to  say ;  but  should  that  be  found 
to  be  the  case,  they  will  exercise  their  mw  functions,  not  aa  naval 
officers  of  the  stale,  but  as  invested  with  a  separate  commission 
by  congress,  in  such  manner,  that  in  the  former  respect  they  are 
wholly  exempt  from  the  jurisdiction  of  congress,  and  in  the  latter 
from  that  of  the  slate.  Buch  a  junction  of  powers,  derived  from  ' 
different  sources,  in  the  same  person,  certainly  has  its  incon- 
Teniances,  but  there  will  be  many  ioatances  of  it  in  our  complex 
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governmeot.  I  have  met  with  bo  maoy  iDtemiptioos  this  moniing, 
^hat  I  feai  I  may  have  not  done  jusiice  to  the  subject  in  my  ex- 
planation of  it.  Another  consequence  is,  that  I  must  be  very  brief 
on  the  head  of  intelligence  to  make  sure  of  the  pcet." 

Nothing  is  more  remarkable  than  the  calmness  and  dignity 
which  pervade  these  letters.  Every  thing  which  could 
harass  and  vex  a  legislative  body  seems  to  have  been  in 
operation  lo  harass  and  vex  the  congress  of  which  Madisoa 
was  a  member.  Yet  not  a  single  intemperate  or  overzeal- 
ous  expression  lias  escaped  from  him.  Every  word  breathes 
the  repose  of  conscious  strength  and  conscious  right.  But 
prosperous  events  sometimes  came.  His  letters  show,  that, 
if  he  could  bear  adversity,  the  far  more  difficult  trials  of 
prosperity  were  not  too  much  for  him.  Hear  what  he  says 
about  the  surrender  of  Cornwallis. 

"  Dear  Sir  —  I  return  you  my  fervent  congratulations  on  the 
glorious  succ^  of  the  combined  arms  at  York  and  Gloucester. 
We  have  had  from  the  commander  in  chief  an  official  report  of 
the  fact,  with  a  copy  of  the  capilulalion,  and  a  general  intimalion 
that  the  number  of  prisoners,  excluding  Bcamen,  dec.,  would  ex- 
ceed five  thousand  ;  hut  no  detail  of  our  gains.  If  these  severe 
doses  of  ill  fortune  do  not  cool  the  phrenzy  and  relax  the  pride  of 
Britain,  it  would  seem  as  if  Heaven  had  in  reality  abandoned  her 
to  her  folly  and  her  fate.  This  campaign  was  grounded  on  the 
most  intense  exertion  of  her  pecuniary  resources.  Upwards  of 
twenty  millions  were  voted  by  the  parliament  The  king  acknow- 
■edged  that  it  was  all  he  asked,  and  all  that  was  necessary.  A 
fair  trial  has  then  been  made  of  her  strength ;  aod  what  is  the 
result?  They  have  lost  another  army,  another  colony,  another 
island,  and  another  fleet  of  her  trade  ;  their  possessions  in  the  East 
Indies,  which  were  so  rich  a  source  of  their  commerce  and  credit, 
have  been  severed  from  them,  perhaps  forever ;  their  naval  arma- 
ments, the  bulwarks  of  their  safety,  and  the  idols  of  their  vanity, 
have  in  every  contest  felt  the  rising  superiority  of  their  enemies. 
In  no  points  have  they  succeeded,  except  in  the  predaloiy  cod- 
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quest  of  Eustetts,  of  which  they  have  lost  the  greatest  part  of 
everything  eicept  the  iafamy,  and  io  therelief  of  Gibraltar,  \ 
WAS  merely  a  negaiivB  advantage.  With  what  hope  or  wlih 
view  can  they  try  the  fortune  of  another  csmpnign  ?  Unless 
can  draw  succour  from  the  compassion  or  jealousy  of  other 
en,  of  which  it  does  not  yet  appear  that  they  have  any 
founded  expectation,  it  seems  scarcely  possible  for  them  i 
longer  to  shut  their  ears  against  the  voice  of  peace." 

But  our  extracts  from  the  correspondence  are  already 
getting  loo  exiensivo.  Let  us  turn  to  the  journal  of  the 
convention.  The  design  of  Mr.  Madison  seems  to  have 
been  to  give  an  accurate  statement  of  the  substance  of  the 
debutes,  excepting  in  a  few  cases,  where  he  appears  to  have 
intended  to  give  an  accurate  report  of  the  speeches.  One 
thing  is  certain.  If  the  journal  of  Mr.  Madison  is,  as  wo 
believe  it  (o  be,  correct,  the  world  has  rarely,  if  ever,  seen  so 
business-like  a  body  of  men  as  this  convention.  They 
were  evidently  intent  upon  the  matter  in  hand;  not  bent 
upon  showing  off  their  eloquence  or  ingenuity ;  much  less 
upon  wasting  and  wearing  away  the  time  in  loug  speeches, 
for  the  benefit  of  their  constituents.  It  is  surprising,  too,  lo 
see  how  calmly  the  deliberations  were  carried  on,  and  how 
litllo  of  passion  and  irritation  was  allowed  to  be  mixed  up 
with  tliem.  Certainly  men  were  there  of  strong  passions 
and  vigorous  impulses,  but  it  would  seem  as  if  all  vio- 
lence of  feeling  and  expression  had  been  chastened  and 
subdued  by  the  greatness  of  the  occasion.  There  were 
doubtless  some  hard  words  given,  and  some  imprudent  sen- 
timents uttered;  but  certainly  not  much  license  would  or 
could  be  ventured  on,  in  an  assembly  over  which  Washing- 
toD  presided,  and  ill-will  and  lesentment  could  not  long  be 
kept  up,  where  there  was  a  Franklin  to  act  as  mediator. 

If  any  voucher  were  wanted  for  the  entire  accuracy  of 
Mr.  Madison's  report,  it  might  be  found  in  the  perfect  dis- 
tinctness and  individuality,  which  have  been  preserved  in 
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the  speeches  of  the  different  individuals  of  the  coDvention. 
Although  the  snbstance  only  of  the  remarks  is  generally 
given,  still  there  is  a  distinct  individuality  preserved 
thrbughoat;  Hamilton's  prodigious  force  of  intellect  and 
deep-searching  insight,  yet  always  prone  to  dwell  upon  the 
lessons  of  history,  without  perhaps  fully  appreciating  those 
peculiar  points  of  American  character,  and  of  the  circum- 
stances of  th6  times,  which  qualified,  if  not  destroyed,  the 
force  of  historical  precedent;  Madison's  proneness  to  logical 
analysis,  and  scientific  disquisition ;  Wilson's  generous 
appeals  to  first  principles ;  Govemenr  Morris's  cold  skepti- 
cism, ever  thinking  of  the  selfish  principles  of  men  as  the 
ruling  motive  of  their  actions,  and  ever  struggling  to  aolve 
the  insoluble  problem,  out  of  a  given  number  of  knaves  to 
construct  an  honest  community ;  and,  above  all,  the  practical 
sagacity  and  ^Jcvated  wisdom  of  Franklin,  ever  discerning 
exactly  his  {Wsition  and  the  conditions  of  surrounding  cir- 
cumstances, and  resting  all  his  doctrines  upon  a  just  faith  in 
humanity,  and  a  wise  appreciation  of  the  good  not  less  than 
the  bad  qualities  of  American  character.  Washington,  hav- 
ing been.^lected  as  the  presiding  officer  of  the  convention, 
and  besides  nowise  giren  to  speech-making,  does  not  appear 
as  one 'of  the  debaters,  though  it  cannot  be  doubted  that  his 
infiuCTce  on  the  doings  of  the  convention  was  very  great 

The  great  principles,  on  which  the  new  scheme  of  govern- 
ment was  to  be  based,  seem  to  have  caused  but  little  diffi- 
culty. The  plan  of  the  old  confederation  was  the  basis, 
and  mournful  experience,  that  sternest  of  schoolmasters, 
bad  taught  all  who  had  ever  taken  any  part  in  the  public 
business  where  were  its  weak  points,  and  what  changes 
must  be  made  in  order  to  give  efficiency  and  respectability 
to  the  government.  The  grand  discovery  was  the  principle 
of  executing  the  national  powers  by  means  of  national  offi- 
cers, and  operating  upon  individuals  instead  of  states.  We 
have  seen  Mr.  Madison  already  expressing  his  opinion  in 
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favor  of  the  right  of  congress  to  use  coercive  measures 
against  the  states,  under  the  old  confederation;  but  the 
difficulties  of  such  a  measure  were  great  enonghj  probably, 
to  prevent  congresa  from  attempting  to  use  such,  a  power, 
even  if  expressly  granted.  Of  course,  congress  was  be- 
coming a  laughing-atock  and  a  by-word  among  the 
nations ;  invested  with  au  authority,  indeed,  to  do  great 
things,  but  without  the  least  power  to  exercise  its  rights. 
The  plan  of  operating  directly  upon  individuals  was  the 
one  thing  wanting,  and  completed  the  grand  outline  of  a 
constitutional  government,  by  rendering  it  thoroughly  and 
efiectually  national.  It  would  perhaps  be  difficult  to  say 
who  is  to  be  considered  as  the  author  of  this  grand  disco* 
very.  It  was  probably  the  result  of  gradual  approxima- 
tions, as  have  been  many  other  grand  discoveries.  The 
germ  of  it  appears  in  the  proposition  whic^iliBd  been  made 
by  congress  to  the  states,  for  a  permanent^  revenue  to  be 
derived  from  duties  laid  on  imported  commodities,  and  col- 
lected by  officers,  appointed  by,  or  at  least  responsible  to, 
congress.  The  three  great  fundamental  principles  of  the 
union  —  namely,  nationality,  perpetuity,  and  individual  re- 
sponsibility— beingonce  firmly  established,  the  res^foUowed 
of  course.  The  greatest  practical  difficulties  which  remained 
were  taxation  and  representation ;  and  we  can  pro^bly  in 
no  way  better  complete  our  purpose  of  giving  some  idea  of 
the  debates,  and  the  manner  of  reportmg  them,  than  by  ad^g 
a  few  extracts  from  some  of  the  speeches  on  these  points. 

"  Mr.  Wilson.  The  subject,  it  must  be  owned,  is  surrounded 
with  doubts  and  difficulties.  But  we  must  surmount  them.  Tbe 
British  government  cannot  be  our  model.  We  have  no  materials 
for  a  similar  one.  Our  manners,  our  lavs,  the  abolition  of  entails 
of  primogeniture,  the  whole  genius  of  the  people,  are  opposed  to 
it.  He  did  not  see  the  danger  of  the  states  being  devoured  by  the 
national  govemmeoL  On  the  contrary,  he  wished  to  keep  them 
from  devouring  the  national  government  He  was  not,  however, 
27* 
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for  extinguishing  theM  planeta,  as  was  supposed  bj  Mr.  Dfokinaoo ; 
neither  did  he,  on  tho  other  hand,  believe  that  they  would  warm 
or  enlighten  tho  sun.  Within  their  proper  orbits  they  must  etill 
be  suffered  to  act  for  subordinate  purposes,  for  which  their  exist- 
eace  is  made  essential  \ty  the  great  extent  of  our  country.  He 
could  not  comprehend  in  what  manner  the  landed  interest  would 
be  rendered  less  predominant  in  the  senate  by  an  election  through 
the  medium  of  the  legislatures,  than  by  the  people  themselves.  If 
the  legislatures,  as  was  now  complained,  sacrificed  the  commeictat 
to  the  landed  interest,  what  reason  was  there  to  expect  such  a 
choice  from  them  as  would  defeat  their  own  views  ?  He  was  for 
an  election  by  the  people,  in  large  districts,  which  would  be  most 
likely  to  obtain  men  of  intelligence  and  uprightness ;  subdividing 
the  districts  only  for  the  accommodation  of  voters," 

*'  Mr.  Wilson  hoped,  if  the  confederacy  should  be  dissolved,  that 
a  majority, —  nay,  a  minority,  of  the  stales  woulJ  unite  for  their 
safety.  He  entered  elaborately  into  the  defence  of  a  proportional 
representation,  stating  for  his  first  position,  that,  as  all  authority 
was  derived  from  the  people,  equal  numbers  of  people  ought  to 
have  an  equal  number  of  representatives,  and  different  numbers  of 
people,  different  numbers  of  representatives.  This  principle  had 
been  improp^tfy  violated  in  the  confederation,  owing  to  the  urgent 
circumstances,  of  the  time.  As  to  the  case  of  A  and  6  stated  by 
Mr.  PalteiBoa,  he  observed,  that,  in  districts  as  large  as  the  stales, 
the  number  of  people  was  the  best  measure  of  their  comparative 
wealth.  Whether,  therefore,  wealth  or  numbers  was  to  form  the 
ratio,  it  would  be  the  same.  Mr.  Patterson  admitted  persons,  not 
property,  to  be  the  measure  of  suffrage.  Are  not  the  citizens  ti 
Pennsylvania  equal  to  those  of  New  Jersey  ?  Does  it  require  one 
hundred  and  fifly  of  the  former  to  balance  fifty  of  the  latter? 
Bepresentatives  of  different  districts  ought  clearly  to  hold  the 
same  proportion  to  each  other,  as  their  respective  constituents  hold 
to  each  other.  If  the  small  slates  will  not  confederate  on  this  plan, 
Pennsylvania,  and  he  presumed  some  other  stales,  would  not  con- 
federate on  any  other.  We  have  been  told  that  each  state  being 
sovereign,  all  are  equal.  So  ,each  man  is  naturally  a  sovereign 
over  himself,  and  all  men  are  therefore  naturally  equal.     Can  he 
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letain  thia  equali^  when  be  become*  a.  member  of  civil  govem- 
ment?  He  caaaot.  Aa  liitle  can  a  sovereigD  stale,  wben  it  be- 
comes a  member  of  a  federal  government-  If  New  Jersey  will 
not  part  with  her  sovereignty.  It  is  in  vain  to  talk  of  goverament. 
A  new  partition  of  the  states  is  desirable,  but  evidently  and  totally 
impracticable." 

The  followiag  remarks,  from  Dr.  Franklin,  must  hare 
been  much  to  the  purpose: 

"  Mr.  Chairman,  —  It  has  giren  me  great  pleasure  to  observe, 
that,  till  this  point,  Che  proportloa  of  representation,  came  before 
us,  our  debates  were  carried  on  with  great  coolness  and  temper. 
If  any  thing  of  a  contrary  kind  has  on  this  occasion  appeared,  I 
hope  it  will  not  be  repeated  ;  toi  we  are  seat  here  to  consult,  not 
to  contend,  with  each  other  ;  and  declarations  of  a  fixed  opinion, 
and  of  determined  resolution  never  to  change  it,  neither  enlighten 
nor  convince  us.  Posiliveoess  and  warmth  on  one  side  naturally 
boget  their  like  on  the  other,  and  tend  to  create  and  augment  dis- 
cord and  division,  in  a  great  concern  wherein  harmony  and  union 
are  extremely  necessary  to  give  weight  to  our  councils,  and  render 
them  effectuo)  in  promoting  and  securing  tlie  common  good. 

*'  I  must  own,  that  I  was  originally  of  opinion  it  would  be  better 
if  every  member  of  congress,  or  our  national  council,  were  to  con- 
sider himself  rather  as  a  representative  of  the  whole,,  than  as  an 
agent  for  the  interests  of  a  particular  slate;  in  which  case  the  pro- 
portion of  members  for  each  slate  would  be  of  less  consequence, 
and  it  would  not  bo  very  material  whether  they  voted  by  stales  or 
individually.  But  as  I  find  this  is  not  to  be  expected,  I  now  think 
the  number  of  representatives  should  bear  some  proportion  to  the 
number  of  the  represented  ;  and  that  the  decisions  should  be  by 
the  majority  of  members,  not  by  the  majority  of  the  stales.  This 
is  objected  to  from  an  apprehension  that  the  greater  stales  would 
then  swallow  up  the  smaller.  I  do  not  at  present  clearly  see  what 
advantage  the  greater  states  could  propose  to  tliemselves  by  swal- 
lowing up  the  smaller,  and  therefore  do  not  appr«hend  they  would 
Mtempt  it" 
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Mr.  -Hamilton  was  for  a  strong  general  governtnent,  his 
foars -being  that  the  slate  sovereignties  would  prove  loo 
strong  for  the  national  government 

"  All  the  passions,  then,  wo  see,  of  avarice,  ambition,  interest, 
vhich  govern  most  individuals,  and  all  public  bodies,  fall  into  the 
current  of  the  states,  and  do  not  flow  into  the  stream  of  the  geo- 
eral  goverament.  The  fonner,  therefore,  will  generally  be  an 
overcnelch  for  the  general  government,  and  render  any  confede- 
racy in  its  very  nature  precarious.  Theory  is  in  this  case  fully 
confirmed  by  experience.  The  Amphictyonic  couacil  had,  it 
would  seem,  ample  powers  for  general  purposes.  It  had,  id  par- 
ticular, the  power  of  fining  and  using  force  against  delinquent 
members.  What  was  the  consequence  ?  Their  decrees  were 
mere  signals  of  war.  The  Phocian  war  is  a  striking  example  of 
it.  Philip  at  length, talcing  advantage  of  their  disunion,  and  insin- 
uating  himself  into  their  councils,  made  himself  master  of  tbeir 
fortunes.  The  German  confederacy  affords  another  lesson.  The 
authority  of  Charlemagne  seemed  to  be  as  great  as  could  be  neces- 
sary. The  great  feudal  chiefs,  however,  exercising  their  local 
sovereignties,  soon  fell  the  spirit,  and  found  the  meaos,  of 
encroachments,  which  reduced  the  imperial  authority  to  a  nominal 
sovereignty.  The  diet  has  succeeded,  which,  though  aided  by  a 
prince  at  its  head,  of  great  authority  independently  of  bis  imperial 
attributes,  is  a  striking  illustration  of  the  weakness  of  confederated 
governments.  Other  examples  instruct  us  in  the  same  (ruth.  The 
Swiss  cantons  have  scarce  any  union  at  all,  and  have  been  more 
than  once  at  war  with  one  another." 

The  following  speech  of  Mr.  Madison  is  a  good  illustra- 
tion of  his  analytical  mode  of  reasoning,  the  subject  of  dis- 
cussion being  the  terra  of  office  of  the  second  branch  of  the 
l^egislature,  namely,  the  senate. 

'^  Mr.  Madison.  In  order  to  judge  of  the  form  to  be  given  to 
this  institution,  it  will  be  proper  to  take  a  view  of  tho  ends  to 
be  served  by  it.  These  were,  —  first,  to  protect  the  people 
against  their  rulers;  secondly,  to  protect  the  people  against  the 
transient  impressions  into  which  they  themselves  might  be  led. 
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A  people  deliberating  ia  a  temperate  momeot,  and  with  th«'  expe- 
rience of  other  nations  before  ihem,  on  the  plan  of  govbfDment 
most  likely  to  secure  their  happiness,  would  first  be  awBTS,  that 
tboee  chained  with  the  public  happiness  might  betray  their  trust 
An  obvious  precaution  against  this  danger  would  be,  io  divide  the 
trust  between  different  bodies  of  men,  who  might  watch  and  check 
each  other.  In  this  they  would  be  governed  by  the  same  pru- 
dence  which  has  prevailed  in  organizing  the  subordinate  depart- 
ments of  government,  where  all  business  liable  to  abuses  is  made 
to  pass  through  separate  hands,  the  one  being  a  check  on  the 
other.  It  would  next  occur  to  such  a  people,  that  they  themse^vea 
were  liable  to  temporary  errora,  through  want  of  informatioD  as 
to  their  true  interest;  and  that  men  chosen  for  a  short  term,  and 
employed  bat  a  short  portion  of  that  in  public  affairs,  might  err 
from  the  same  cause.  This  reflection  would  naturally  suggest, 
that  the  government  be  so  constituted  as  that  one  of  its  branches 
might  have  an  opportunity  of  acquiring  a  competent  knowledge  of 
the  public  interests.  Another  reflection,  equally  becoming  a  people 
on  such  an  occasion,  would  be,  that  they  themBelvea,  as  well  as  a 
numerous  body  of  repreBectatives,  were  liable  lo  err,  also,  from 
fickleness  and  passion.  A  necessary  fence  against  this  danger 
would  be,  to  select  a  portion  of  enlightened  citizens,  whose  limited 
number,  and  firmness,  might  seasonably  interpose  against  impetu- 
ous counsels.  It  ought,  Anally,  to  occur  to  a  people  deliberating 
OD  a  government  for  themselves,  that  as  different  interests  neces- 
sarily  result  fVom  the  liberty  meant  to  bo  secured,  the  major 
interest  might,  under  sudden  impulses,  be  tempted  to  commit 
injustice  on  the  minority.  In  all  civilized  countries  the  people  fall 
into  different  classes,  having  a  real  or  supposed  difference  of 
interests.  There  will  be  creditors  and  debtors;  farmera,  mer- 
chants, and  manufacturers-  Tliere  will  be,  particularly,  the  dis* 
tinction  of  rich  and  poor.  It  was  true,  as  had  been  observed  (by 
Mr.  Pinckney,)  we  had  not  among  us  those  hereditary  distinctions 
of  rank  which  were  a  great  source  of  the  contests  in  the  ancient 
governments,  as  well  as  the  modern  slates  of  Europe  ;  nor  those 
IS  of  wealth  or  poverty,  which  characterize  the  latter.   We 
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eannott  however,  be  regarded  even  at  this  time,  ai  one  faonx^e- 
neous  mats,  in  which  every  thing  that  affects  a  part  will  affect  in 
(he  same  manner  the  whole.  In  framing  a  system  which  we  wi^ 
to  last  Tor  ages,  we  should  not  lose  aight  of  the  changes  which  ages 
will  produce.  An  increase  of  population  will  of  necessity  iocrease 
the  proportion  of  those  who  will  labor  under  all  the  hardships  of 
life,  and  secretly  sigh  for  a  more  equal  distribution  of  its  blessings. 
These  may  \a  time  outnumber  those  who  are  placed  above  (he 
feelings  of  indigence.  According  to  the  equal  laws  of  suffrage, 
the  power  will  slide  into  the  hands  of  the  former.  No  agrarian 
attempts  have  yet  been  made  in  this  country ;  but  nymploms  of  a 
levelling  spirit,  as  we  have  understood,  have  sufEcienlly  appeared 
in  a  certain  quarter,  to  give  notice  of  the  future  danger.  How  ia 
this  danger  to  be  guarded  against,  on  the  republican  principles  ? 
How  19  the  danger,  in  all  coses  of  interested  coalitions  to  oppress 
the  minority,  to  be  guarded  against  ?  Among  other  means,  by  the 
establiahment  of  a  body,  in  the  government,  sufiiciently  respectable 
for  its  wisdom  and  virtue,  to  aid,  on  such  emergencies,  the  prepon- 
derance of  justice,  by  throwing  its  weight  into  that  scale.  Such 
being  the  objects  of  Ihe  second  branch  in  the  proposed  govern- 
ment, he  tbou^t  a  considerable  duration  ought  to  be  ^ven  to  it 
He  did  not  conceive  that  the  term  of  nine  years  could  threaten 
any  real  danger ;  but,  in  pursuing  his  particular  ideas  on  the  sub- 
ject, he  stijpuld  require  that  the  long  term  allowed  to  the  secood 
branctt  sKould  not  commence  till  such  a  period  of  life  as  would 
render  a  perpetual  disqualification  to  be  reelected,  little  incon- 
venient, either  in  a  public  or  private  view.  He  observed,  that  a* 
it  was  more  than  probable  we  were  now  digesting  a  plan,  which  in 
its  operation  would  decide  forever  the  fate  of  republican  govern- 
ment, we  ought  not  only  to  provide  every  guard  lo  liberty  tliat  its 
preservation  could  require,  but  be  equally  careful  to  supply  the 
defects  which  our  own  experience  had  particularly  pointed  out." 
Bat  our  extracts  are  already  going  beyond  the  reasonable 
litnits  of  an  article,  and  we  must  close  with  earnestly  recom- 
mending the  Madison  Papers  (o  the  careful  study  of  all  who 
are  desirous  of  understanding  the  ciril  and  political  history 
of  the  revoIuttoD.  b.  l.  c. 

D,a,l,zt!dbvG00gIf 


1842.]  American  Criminal  TViala. 


ART.  TIL  — AMERICAN  CRIMINAL  TRIALS. 

American  Criminal  Trials.  By  Pelcq  W.  Chani>ler.  Vol- 
ume I.  Boston :  Charles  C.  Little  &.  James  Browo. 
London:  A.  Maxwell,  32  Bell  Yard,  Lincoln's  Inn. 
1841. 

The  merry  companion  of  Iho  youthriil  Harry,  whom  the 
genius  of  Shakspeare  has  made  immortal,  congratulated 
himself  that  he  not  only  possessed  wit  himself,  but  was  the 
cause  of  wit  in  others.  We  think  that  we  may,  in  like 
manner,  felicitate  ourselves,  that  if  we  have  not  written  and 
published  a  collection  of  the  celebrated  trials  of  this  country, 
we  have  perhaps  been  instrumental  in  causing  it  to  be 
done  by  another.  Whether  the  idea  of  making  snch  a  collec- 
tion was  suggested  to  its  accomplished  author,  by  the  articles 
which  have  appeared  in  our  pages  upon  this  subject,  or 
whether  he  has  received  any  useful  hints  therefrom  in  regard 
to  the  manner  of  executing  his  task,  we  have  not  taken  the 
liberty  to  inquire,  and  it  is  really  a  matter  of  no  conse- 
quence. The  honor  of  filling  a  vacant  department  of 
American  literature,  of  supplying  a  want  which  ^as  been 
felt  alike  by  the  profession  and  by  the  public,  beltings  not 
to  the  individual  who  may  have  suggested  the  enierprize, 
but  to  him  who  has  carried  it  into  execution.  It  has  given 
us  no  common  pleasure,  to  find  a  work  of  this  interest  and 
importance  undertaken  by  a  gentleman  so  favorably  known 
to  the  public  as  an  editor  and  reporter,  who  possesses 
unusual  facilities  for  prosecuting  it  with  success;  and  who  is 
admirably  qualified  for  the  work  by  habits  of  industry  and 
patient  research,  by  the  possession  of  good  taste,  and  by 
a  sound  and  discriminating  judgmenL 

The  present  volume,  which,  we  presume,  is  but  the  com- 
mencemeDt  of  the  Mriea  which  Mr.  Chandler  proposa  to 
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publish,  contains  four  hundred  and  thirty-six  pages,  and 
in  mechanical  execution  and  appearance  corresponds  with 
Sparks's  American  Biography,  one  of  the  neatest  and  most 
popular  works  ever  issued  from  the  American  press.  The  first 
twenty  or  thirty  volumes  of  the  French  Causes  Gelebres  were 
of  the  same  size.  When  Mr.  Chandler  shall  have  completed 
his  labors,  and  have  brought  down  his  reports  to  the  present 
day,  weshall  be  much  disappointed  if  they  do  not  rank  with 
either  of  the  works  before  mentioned.  The  selection  of 
cases,  thus  far,  has  been  extremely  judicious,  and  if  the 
author  exercises  the  same  sound  discrimination  and  good 
taste  in  collecting  the  materials  for  the  volumes  that  are 
'  to  follow,  it  must  be  a  work  of  high  valueand  of  permanent 
popularity.  The  trial  of  an  interesting  cause  has  even 
more  charms  fot  the  common  mind  than  biography.  It  is  & 
drama  of  real  life,  and,  when  reported  with  skill  and 
vivacity,  addresses  itself  more  directly  to  the  curiosity 
and  sympathies  of  men  than  do  "  the  annals  of  the  great." 
From  the  days  of  the  revolution  down  to  the  present,  the 
American  people  have  evinced  a  decided  partiality  for 
reading  of  this  description,  and  it  was  to  this  that  Burke 
attributed  their  ardent  attachment  to  liberty. 

The  author  has  been  obliged,  however,  to  encounter  one 
difficulty  in  the  outset,  which  will  constantly  diminish  as 
he  advances.  He  has  been  compelled  to  begin  at  the 
beginning,  —  to  go  back  to  the  earliest  period  of  American 
history,  and  report  a  series  of  cases,  which  have  lost  much 
of  their  interest  on  account  of  their  antiquity.  He  has  been 
obliged  (o  enter  a  field  which  had  been  previously  gleaned  by 
the  historian,  the  essayist,  and  the  lecturer,  and  to  write  upon 
topics  which  have  been  made  familiar  to  the  public  through 
many  channels  of  information.  It  is  obvious,  however,  that 
it  was  incumbent  upon  him  to  enter  this  uninviting  field,  if 
he  intended  to  render  his  work  one  of  permanent  value. 
When  it  shall  hare  been  completed  in  the  style  in  which 
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it  has  been  commenced,  it  will  not  be  one  of  its  least 
excellences,  that  It  is  a  complete  record  of  the  most  re- 
markable cases  which  have  been  tried  in  this  country,  from 
its  settlement  down  to  the  present  time.  The  moral  courage 
of  an  author,  who  has  cast  aside  the  abundant  materials, 
which  are  lying  all  around  him,  for  making  a  collection 
merely  ad  capiemdum  vulgus,  who  has  resisted  the  tempta- 
tion of  writing  a  work  that  would  acquire  immediate  popu- 
larity and  would  therefore  sell,  and  has  gone  back  to  the 
duely  records  of  the  past  in  order  to  render  his  work  com- 
plete and  deserving  of  lasting  regard,  is  worthy  of  all  com- 
mendation, and  promises  well  for  the  spirit  in  which  the 
enterprize  will  be  prosecuted.  In  this  respect,  it  presents  a  ■ 
striking  contrast  to  that  wretched  omnium  gatherum  of 
monstrosities,  the  Philadelphia  book,  entitled  celebrated 
trials  of  all  countries,  of  which  we  have  spoken  in  a  former 
number. 

The  volume  before  us  contains  ten  cases.  The  first  is 
that  of  Ann  Hutchinson,  for  heresy,  before  the  general  court 
of  Massachusetts,  in  1637;  and  a  most  vivid  picture  it  is  of 
the  unhappy  religious  dissentions  of  those  unhapfiy  times, 
and  a  touching  memorial,  too,  of  the  character  of  .a  pious, 
high  spirited,  and  brave  woman. 

Thirty  pages  are  then  devoted  to  the  trials  of  the 
Quakers  before  the  same  tribunal,  in  1656  and  1661,  and 
seventy-five  to  the  memorable  prosecutions  for  witchcraft 
in  Salem,  in  1692. 

These  are  followed  by  a  short  account  of  the  trial  of 
Thomas  Maule,  at  Salem,  in  1696,  for  a  slanderous  publica- 
tion and  blasphemy,  and  this  by  the  trial  of  John  Peter 
Zenger,  before  the  supreme  court  of  New  York,  for  two 
libels  on  the  government,  in  1735,  in  which  the  right  of  the 
jury  to  find  a  general  verdict  was  discussed  at  great  length, 
and  also  whether  the  defendant,  on  an  indictment  for  libel, 
was  entitled  to  give  in  evidence  to  the  jury  the  truth  of  the 
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chai^jies  cmtained  in  the  libel.  Thia  case  was  admirably  r»> 
poTfed  at  the  time,  and  is  deeply  ioleresting  as  an  evidence 
of  the  early  aad  zealous  attachmeat  of  (he  American  peo- 
ple to  a  free  press.  The  jury  returned  a  retdict  of  not 
guilty^  which  was  received  wiih  shouts.  Mr.  Haniilton, 
the  counsel  of  the  accused,  whose  ai^ument  is  leported  at 
large,  was  conducted  by  the  crowd  from  the  ball  to  a 
spleudid  entertainment.  The  whole  city  tenewed  the  com- 
pliment at  his  departure  (he  next  day,  and  he  entered  hii 
barge  under  a  salute  of  cannon.  The  common  council  of 
New  York  presented  him  the  freedom  of  the  city;  and  a 
splendid  gold  box,  in  which  to  enclose  the  certificate  of  the 
freedom,  was  also  purchased  by  subscription,  on  which  the 
arms  of  the  ciiy  were  engraved,  encircled  with  appropriate 
mottos.  Mr.  Chandler  has  appended  to  this  case  an  histori- 
cal  sketch  of  the  discussions,  which  afterwards  occurred  in 
various  states,  of  (he  great  question  which  was  agitated 
in  the  trial  of  Zeoger,  and  a  stalement  of  the  law  as  it  nov 
exists. 

Considerablo  space  is  then  devoted  to  the  Irials  of  certain 
negroes  and  others  for  a  conspiracy  to  burn  the  city  of  Neir 
York  and  murder  (he  inhabitants,  in  1741,  at  which  period 
domestic  slavery  existed  in  that  state. 

The  two  next  cases,  which  are  closely  connected,  are 
those  of  Jacob  Leisler  and  Col.  Nicholas  Bayard  for  high 
(reason,  in  New  York,  the  lirst  in  1691,  the  other  in  17U2. 

The  very  brief  account  of  the  trial  of  the  crew  of  the 
Pitt  Packet,  for  murder,  is  interesting  chiefly  as  an  instance 
of  desperate  and  detenuined  resistance  by  Yankee  sailors  to 
impressment  into  the  British  navy. 

The  last  and  the  longest  casein  the  volume  is  (ba  trial 
of  the  British  soldiers,  for  the  murder  of  several  inhabitants 
of  Boston,  on  the  memorable  fiXth  of  March,  commonly  called 
the  Boston  Massacre. 

The  appendix  contaioa  a  sketch  of  William  Stoughtoo, 
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who  has  acqnired  a  sad  celebrity  as  the  presiding  justice  al 
the  trials  of  the  witclies  ia  Salem ;  a  sketch  also  of  the  pro- 
fessional life  of  John  Adams,  andof  Josiah  (^nincy,  Jr.;  and 
several  inleresling  documents  drawn  from  the  archives  of 
the  court  in  Salem,  by  the  untiring  perseverance  of  Mr. 
Chandler,  relative  to  ihe  prosecutions  against  ibe  Quakers 
aod  persons  accused  of  witchcraft. 

The  work  is  embellished  by  a  beautifully  engraved 
portrait  of  chief  justice  Slonghton. 

It  may  be  owing  to  a  professional  bias,  bnt  we  confesi 
that  this  volume  has  conveyed  toonrmind  a  far  more  vivid 
and  stronger  impression  of  the  spiritand  temper  of  those  early 
times,  than  any  histories  which  it  has  been  our  fortune  to 
peruse.  We  enter  the  halls  of  council  aiid  of  judgment ; 
the  judges  and  the  jurors  are  before  us;  the  criminals  are 
brought  in,  and  we  behold  them  surrounded  by  an  eager 
and  excited  popolace ;  and  the  whole  scene  passes  before 
the  mind's  oye  as  a  living  and  moving  picture.  That  great 
and  terrible  delusion,  which  makes  the  early  history  of  New 
England  as  dark  and  awful  as  the  grave,  which  resulted  in 
the  murder  of  so  many  poor,  miserable,  and  helpless  beings, 
has  been  described  by  eloquent  pens;  but  the  impression 
they  have  made  upon  our  mind  has  fallen  far  short  of  the 
dreadful  record  of  the  proceedings  of  Ihe  court.  At  one 
lime,  weseea  woman  confronted  with  her  accusers,  amazed 
at  the  strength  of  the  evidence  against  her,  deprived  almost 
oftbe  power  ofspecch,  and  confirming  suspicion  by  her  agita- 
tion; another,  yielding  to  the  terrors  of-facr  situation,  im- 
ploring the  protection  other  friends ;  and,  another  still,  sub- 
mitting to  her  inevitable  fate  with  heroic  resolution.  There 
is  nothing  in  the  Grecian  drama  that  surpasses,  in  touching 
pathos,  some  scenes  in  the  trials  and  prosecutions  of  these 
"greatly  sufiering"  victims  of  a  strange  superstition. 

It  is  not  our  purpose,  however,  to  examine  any  of  these 
cases  in  detail,  or  to  write  commentaries  upon  the  chaiac- 
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tor  of  our  ancestors.  The  peniaal  of  this  rolume  has  sng- 
gested  some  views,  respecting  the  conduct  and  duty,  in  diffi- 
cult emei^ncies,  of  the  meiobers  of  the  profession  to  which 
we  belong,  and  for  whose  use  this  journal  was  instituted, 
which  we  think  important  enough  to  spread  before  the  pro- 
fessional reader. 

The  history  of  nearly  every  free  people  is  a  history  of 
excitements,  of  longer  or  shorter  duration;  some  more  or 
less  general  and  pervading,  of  more  or  less  intensity  —  but 
elways  excitements.  We  need  not  go  back  to  Grecian  and 
Roman  story  for  confirmation  of  this  remark :  our  own  and 
our  mother  country  supply  us  with  ample  proof  and  illus- 
tration. Who  cannot  call  to  mind  the  popish  plot,  in  which 
the  public  miDd  reached  such  a  height  of  credulity,  that 
half  the  kingdom  suspected  the  king  himself  to  be  concern- 
ed in  it,  though  its  professed  object  was  his  own  murder — 
the  meal-tub  plot  —  the  Wilkes  election  —  the  Gordon 
mob  —  the  South  Sea  bubble  —  Catholic  emancipation  — 
the  Queen  Caroline  investigation  —  and  the  thousand  lesser 
and  mortr  local  ezcitemeuts  and  commotions,  which  have 
arisen  aq^passed  away  within  the  last  fifty  years.  The  peo- 
ple of  our  own  country  appear  to  possess  a  peculiar  fondness 
for  agitation.  The  frequent  recurreuce  of  our  elections 
operates  to  a  great  extent  as  a  safety-valve,  and  causes  a 
great  deal  of  sup^fluous  steam  to  be  discharged.  But  not- 
withstanding all  this,  there  is  enough  of  restlessness  and 
recklessness,  and  of  a  love  of  excitement,  to  create  a  univer- 
sal agitation,  a  wide-spread  mania,  whenever  an  occasion  is 
furnished  to  bring  it  out  After  a  long  period  of  repose,  the 
public  mind  seems  to  arrive  at  a  state  of  gunpowder  com- 
bustibility, and  when  the  spark  is  communicated,  the  whole 
mass  becomes  fired.  Was  there  ever,  for  instance,  a  more 
red-hot  excitement  than  that  which  raged  in  this  country 
a  few  years  against  masonry  7  It  subsided  as  suddenly 
as  it  rose;  and  now  the  most  furious  and  fiery  of  its  leaders 
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are  hand  and  glove  with  knights  templars  and  royal  arches. 
No  sooner  had  this  tremendous  uproar  in  the  moral  world 
subsided,  than  the  people  rushed  into  eastern  and  western 
land  speculations,  and  madness  ruled  the  hour.  This  too 
passed  awajr;  and  then  arose  a  political  excitement,  the 
like  of  which  this  country  never  saw.  Such,  too,  was  the  de- 
lusion that  pervaded  Massachusetts,  in  the  year  1692,  in  re- 
gard to  witchcraft;  and  the  city  of  New  York,  in  1741, 
respecting  the  supposed  negro  plot 

Little  danger  is  ever  to  be  apprehended  from  political  Ex- 
citements, however  fierce.  They  have  a  natural  period  of 
termination  ;  and,  besides,  the  community  is  always  so 
nearly  equally  balanced,  that  each  party  operates  as  a 
check  and  restraint  upon  the  other.  It  is  fortunate  for  our 
country,  that  our  excitements  are  generally  political,  and 
that  they  pass  off  so  harmlessly.  We  do  not  speak  in  cen- 
sure of  the  several  movements  we  have  mentioned,  but  merely 
of  (he  fact,  that  they  do  exist,  that  they  return  frequently, 
that  they  often  rage  with  a  sort  of  hurricane  violence,  and 
that  they  arise  even  from  the  most  frivolous  calises.  But 
it  is  when  this  morbid  love  of  action,  of  exhilaration,  takes 
another  than  a  political  channel,  that  it  is  attended  with  the 
most  serious  dangers;  audit  is  to  the  (onduct  of  the  pro- 
fession in  such  emergencies,  that  we  would  direct  the  atten- 
tion of  our  readers.  In  such  a  state  of  (he  public  mind, 
when  it  is  eagerly  looking  for  something  upon  which  to  fasten 
and  vent  its  gathered  fury,  "  nursing  its  wralh  to  keep  it 
warm,"  a  crime  is  committed  —  the  rumor  of  a  plot  or  con- 
spiracy  gets  wind  —  and  straightway  the  whole  community 
becomes  little  better  than  an  infuriated  mob.  When  Helen 
Jewett  was  murdered  in  New  York,  a  few  years  since, 
nothing  could  exceed  the  public  indignation.  She  was  no- 
toriously a  prostitute,  and  the  offence  was  committed  in  a 
brothel.  A  few  months  since,  a  beautiful  and  virtuous 
female,  of  the  some  city,  was  enticed  from  her  home,  basely 
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ravished,  and  brutally  murdered,  and  the  pnblic  press,  with 
all  iis  enginery  and  influence,  has  never  been  able  to  lash 
the  piibliciuto  much  beyond  an  idle  cnriosity.  What  is  the 
explanation  of  this  phenomenon  1  It  is  fonnd  in  the  suscep- 
tibility of  the  pnbhc  mind,  at  one  time,  to  exciiemeat,  in  its 
insusceptibility,  its  exhaustion,  at  another.  These  excite- 
ments may  recur,  therefore,  when  the  causa  is  entirely  in- 
adequate to  produce  them;  and  when  they  are  extensive 
and  intense,  and  are  directed,  too,  against  an  individual 
offender  or  a  particular  offence,  the  consequences  may  be 
dreadful. 

It  is  in  such  exigencios  as  these,  that  the  bar  is  (he  bul- 
wark of  safety.  The  bench,  we  say  it  with  all  respect  for 
those  exalted  functionaries,  has  often  bent  and  ^iven  way 
to  popular  clamor;  it  has  yielded  often — it  may  yield  again. 
The  bar,  we  repeat  it,  is  the  bulwark  of  safety  —  the  last, 
the  only  security  of  the  persecuted  and  forsaken,  whose 
voice  is  drowned  in  the  angry  war  of  a  furious  multitude; 
who  has  nothing  to  hope,  but  from  the  unblenching  courage 
of  his  counsel.  In  times  like  these,  the  members  of  the  bar 
are  requited  to  stand  between  the  hot  avenger  and  hia  vic- 
tim ;  and  woe  be  to  him,  say  we,  if  he  falter  an  instant  ia 
his  courage  or  his  efforts.  The  volume  before  us  affords  a 
strong  illustration  of  the  course  which  the  advocate  should 
pursue,  end  also  of  the  tremendous  evils  resulting  from  an 
opposite  conduct. 

"  Id  the  year  1741,  the  city  of  New  York  was  thrown  into  the 
most  intense  excitemeat  and  alarm,  by  the  rumor  of  a  plot  by  the 
negro  populsiion  to  burn  the  city  and  massacre  the  inhabitants. 
The  fear  of  such  an  event  hed  some  foundation  in  the  fact,  that 
negro  slavery,  at  that  day,  was  attended  with  difficulties  and 
dangers,  which,  to  a  certain  extent,  have  since  ceased  to  exist 
Most  of  the  slaves  were  Africans  by  birth,  who  bad  been  violently 
torn  from  their  native  land  and  reduced  to  servitude.  Their 
■pirils  were  not  yet  entirely  subdued  ;  and  a  race,  which  at  this 
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day  ia  remarkable  Tor  implicit  obedience  and  quiet  sAtttnission, 
were,  at  the  time  alluded  to,  rude,  boisterous,  and  vicioas,  and  had 
ia  their  number  many  restless  and  dariag  spirits,  whose  influence 
was  justly  feared  by  the  white  population. 

"  There  had  been  frequent  insurrections  in  different  parts  of  the 
country.  The  Spanish  government  made  direct  efforts  to  induce 
the  BJaves  to  revolt.  Liberty  and  protection  had  been  proclaimed 
to  all  fugitive  negroes  from  the  English  by  the  governor  of  Florida, 
and  he  had  actually  formed  a  regiment  from  the  negro  refugees, 
appointing  otficers  from  among  Ibemselves,  allowing  them  the 
same  pay,  and  clothing  (hem  in  the  same  uniform  with  the  regular 
troops  of  Spain.  In  1736,  a  serious  revolt  took  place  in  South 
Carolina,  and  a  large  number  of  the  insurgents  suffered  the  last 
ioflictioQ  of  human  power  and  vengeance. 

"  The  negroes  in  the  largest  commercial  city  of  America  were 
peculiarly  exposed  to  the  temptations  of  freedom.  They  became 
more  intelligent  than  those  in  the  interior,  and  their  passions  were 
inflamed  by  familiar  intercourse  with  the  lower  orders  of  the 
white  population.  As  eariy  as  1713,  there  had  been  an  insurrec- 
tion of  the  slaves  of  New  York,  who  fired  a  house,  and  murdered 
several  citizens  before  they  were  dispersed  by  the  aoldiers.  Re- 
collection of  this,  and  a  general  distrust  of  the  negro  population, 
rendered  the  citizens  of  that  city  peculiarly  auspicious  of  their 
movements ;  and,  when  in  1741,  the  cry  was  raised  of  a  msqso 
PLOT,  there  ensued  a  scene  of  confusion  and  alarm,  of  folly, 
frenzy,  and  injustice,  which  scarcely  has  a  parallel  in  this  or  any 
Other  country. 

"  In  February  of  that  year,  the  house  of  a  merchant,  named 
Hogg,  was  robbed,  and  suspicions  were  entertained  of  John 
Hughson,  who  kept  a  low  tavern  where  negroes  were  in  the  habit 
of  resorting.  This  men  had  an  indented  servant,  Mary  Burton  by 
name,  about  sixteen  years  of  age,  who  gave  information  against 
him,  and  he  confessed  that  a  part  of  the  goods  were  brought  to  his 
house,  which  he  delivered  up  to  the  magistrate.  Peggy  Carey,  a 
woman  of  infamous  character,  was  aso  implicated  in  the  robbery 
and  was  committed  to  prison.    Soon  after  these  occurrences,  the 
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government  house  in  the  fort  was  discovered  to  be  on  iire,  at  mid- 
dayi  and  was  burnt,  together  with  the  king's  chapel,  the  secretary's 
office,  the  barracks,  and  the  slable.  The  fire  was  satisfactorilj 
enough  accounted  for,  but  other  fires  occurring  in  quick  succession, 
on  diflerent  days,  and  some  of  (hem  being,  undoubtedly  the  work 
of  incendiaries,  great  alarm  was  excited. 

"  li  happened  thata  Spanish  vessel,  partly  manned  with  negroes, 
had  previously  been  brought  into  New  York  as  a  prize,  and  alt 
the  men  had  been  condemned  as  slaves  in  the  court  of  admiralty, 
and  were  sold  at  vendue  ;  '  now  these  men  had  the  impudence  to 
say,  notwithstanding  they  were  black,  that  they  were  freemen  in 
their  own  country,  and  to  grumble  at  their  hard  usage  in  being 
sold  for  slaves.'  One  of  them  bad  been  bought  by  the  owner  of 
a  house  in  which  fire  was  discovered,  and  a  cry  was  raised  among 
the  people,  '  the  Spanish  negroes  I  the  Spanish  I  take  up  the 
Spanish  negroes!'  They  were  immediately  incarcerated,  and  a 
fire  occurring  in  the  afternoon  of  the  same  day,  the  rumor  became 
general,  that  the  staves  in  a  body  were  concerned  in  these  wicked 
attempts  lo  bum  the  city. 

"  The  military  were  turned  out,  and  sentries  were  posted  in  eveiy 
part  of  the  city,  while  there  was  a  general  search  of  the  houses, 
and  an  examination  of  suspicious  persons.  The  lieutenant  gover- 
nor, at  the  request  of  the  city  authorities,  offered  a  reward  of  one 
hundred -pounds  and  a  full  pardon  to  any  free  white  person  who 
shoutd  discover  the  persons  concerned  in  these  incendiary  acts, 
and  frettdom  with  a  reward  of  twenty  pounds  lo  any  slave  who 
should  make  the  same  discovery.  The  offer  was  tempting,  and, 
at  the  ensuing  session  of  the  superior  court,  Mary  Burton,  the 
servant  of  Hughson,  made  a  statement  before  the  grand  jury,  to 
the  effect,  that  three  negroes,  Cosser,  Prince,  and  Cuffee,  were 
accustomed  to  meet  at  her  master's,  and  had  made  a  plan  to  bum 
the  whole  pity  and  massacre  the  inhabitants.  She  had  seen  a 
large  number  of  negroes  at  the  same  place,  who  were  all  in  the 
conspiracy,  and  there  were  in  her  master's  house  a  quantity  of 
fire  arms.  The  only  white  persons  concerned  were  her  master, 
his  wife,  and  Peggy  Carey,    The  former  was  to  be  king,  and 
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CxssT  was  to  be  governor.  At  one  of  the  meetiogB  she  heard 
Cufiee  say, '  ihat  a  great  maoy  people  had  too  much,  and  others 
too  little  ;'  and  he  intimated  that  such  an  unequal  state  of  things 
should  not  long  continue. 

"  When  this  statement  was  made  known  to  the  t^ourt,  they  im- 
mediately summoned  all  the  Imnyers  in  the  city  to  consult  upon 
the  measures  most  proper  to  be  adopted  in  this  emergenc; 
law  of  the  colony,  negroes  might  be  tried  for  any  ofier 
summary  way ;  '  but,  as  this  was  a  plot  in  which  whit 
were  confederated  with  them,  and  most  probably  were 
movers  and  seducers  of  the  slaves,  there  was  reason  to  aj 
a  deeper  design  than  the  slaves  themselves  were  capable  of ;  and 
it  was  judged  most  advisable  that  it  should  be  taken  undei  ''  ~ 

of  the  supreme  court.'  Accordingly,  application  was  mi 
lieutenant  governor  for  an  ordinance  to  enlarge  the  ler 
supreme  court ;  and  the  bar  unanimously  offered  their  i 
on  every  trial,  in  their  turn, '  as  this  was  conceived  to  b< 
that  not  only  affected  the  city,  but  the  whole  province.' 

"  Meanwhile  the  examinations  and  confessions  were  increasing 
every  day.  Peggy  Carey,  the  wretched  prostitute,  being  im- 
plicated, was  examined  by  the  judges  in  prison.  She  was  promised 
pardon  and  reward  if  she  would  confess  and  expose  the  rest ;  but 
she  said,  'that  if  she  should  accuse  any  body  of  any  such  thing, 
she  must  accuse  innocent  persons,  and  wrong  her  own  soul ; ' 
and  she  denied  all  knowledge  of  the  fires.  But  upon  bei;ig  con- 
victed as  a  receiver  of  stolen  goods,  she  '  seemed  to  thiiric  it  high 
time  to  do  something  to  recommend  herself  to  mercy,*  and  made 
a  voluntary  confession,  in  which  she  changed  the  scene  of  the  plot 
from  Hughson's  to  John  Romme's,  a  shoemaker,  and  the  keeper 
of  a  low  tavern,  where  she  said  several  negroes  used  to  meet,  to 
whom  Romme  administered  an  oath  ;  and  they  were  to  attempt  to 
burn  the  city,  but  if  they  did  not  succeed,  they  were  to  steal  all 
they  could,  and  he  was  to  carry  them  to  a  strange  country  and 
give  them  their  liberty.  All  the  slaves  mentioned  by  her  were 
immediately  arrested.  Romme  absconded,  but  was  aflerwards 
taken  in  New  Jersey. 
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"On  the  twentjr-ointh  of  May,  1741,  the  negro  alavea,  Quack 
■nd  Cufiee,  were  brought  to  trial  before  the  supremo  .court,  on  a 
charge  of  a  conepiracy  to  murder  the  inhabitants  of  the  city  of 
New  Vork.  The  principal  evidence  against  them  came  from 
Mary  Burton.  There  was  also  some  evidence  agaiost  them  from 
negroes.  T%e  pritonera  had  no  counsel,  while  the  attorney 
general,  assisted  by  two  members  of  the  bar,  appeared  agaiost 
them.  The  evidence  had  little  consistency,  and  was  extremely 
loose  euj  general.  The  arguments  of  the  lawyers  were  chiefly 
declamatory  respecting  the  horrible  plot,  of  the  existence  of  which, 
however,  no  sufficient  evidence  was  introduced." 

The  prisoners  were  convicted  and  ordered  to  execution. 
When  they  were  chained  to  the  slake,  being  much  terrified 
and  persuaded  to  confess,  they  admitted  all  that  waa  re- 
quired ;  whereupon  an  attempt  was  made  to  procure  a  te- 
prieve ;  but  a  great  multiitidc  had  assembled  (o  witness  the 
executions,  and  the  excitement  was  so  great,  that  it  was 
considered  impossible  to  return  the  prisoners  to  prison.  They 
were  accordingly  burned  at  the  stake.  Soon  after  three  other 
persons  were  brought  to  trial.  "  The  prisoners  had  do 
counsel  and  almost  every  member  of  the  bar  appeared 
against  them."  The  excitement  continued  to  increase  from 
day  to  day,  convictions  and  executions  followed  each  othei 
in  quick  succession ;  every  new  accusation  produced  a 
harvest  of  new  confessions,  implicating  others,  "  until  at 
length  the  prison  became  so  full  that  there  was  danger  of 
disease,  and  the  court  again  called  in  the  assistance  of  the 
members  of  the  bar,  tcho  agreed  to  bear  their  respective  shares 
in  the  fatigue  of  the  several  prosecutions."  The  terrible 
cry  of  popery  was  now  raised,  and  led  to  the  sacrifice  of  an 
amiable  and  accomplished  clergyman,  John  Ury,  whose 
tiial  is  reported  in  full.  "  He  had  no  counsel,  while  there 
were  arrayed  against  him  the  attorney  general  and  four 
eminent  lawyers  of  the  New  York  bar."  Mr.  Chandler 
states  that  the  whole  number  of  persons  taken  into  custody 
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on  suspicion  of  beiog  engaged  in  the  conspiracy  was  over 
one  hundred  and  fifty,  of  whom  four  white  persons  vere 
hanged,  eleven  negroes  were  burnt,  eighteen  were  hanged, 

and  fifty  were  transported  and  sold;  and,  up ' ' 

the  whole  evidence,  he  pronounces  "  the  whol 
been  a  complete  delusion." 

Now  we  venture  to  say — expecting  the 
every  professional  reader  in  that  opinion  — 
member  of  the  New  York  bar  had  known 
his  professional  duty,  the  delusion  would  1 
persed  as  easily  as  the  mist  by  the  rays  of  ih 
gle  bold  advocate,  opposing  himself  to  an  exc 
opposing  himself  to  the  court  too,  if  need 
the  witnesses  to  rigid  cross-examination ;  ex 
apart  from  each  other ;  pointing  out  their  { 
tencies;  disclosing  the  weakness  of  the  evidc 
age  mounting  with  the  occasion  —  would  ha* 
progress  of  this  delusion  at  once.     At  any  rat 
fident  that  all  our  readers  will  agree,  that  i.  ..^.^  »»>..» 
have  reached  the  height  of  frenzy  which  it  at  last  attained. 
Such  was  the  conduct  of  the  New  York  bar.     If,  instead  of 
confederating  to  assist  iu  the  prosecutions,  they  had  com- 
bined to  aid  the  accused,  they  would  have  evinced  a  better 
knowledge  of  their  professional  obligations. 

But  the  volume  before  us  enables  us  to  present  a  striking 
and  noble  contrast  to  this  infamous  confederacy  and  gross 
delinquency,  under  circumstances  far  more  difficult,  by  the 
members  of  another  bar. 

On  the  evening  of  the  fifth  of  March,  1770,  the  town  of 
Boston  was  thrown  into  a  state  of  dreadful  agitation  by  the 
murder  of  five  citizens  in  the  streets,  by  a  party  of  British 
soldiers. 

"  As  might  be  expected,  this  tragedy  '  wrought  the  whole  peo- 
ple of  Massachusetts,  and  above  all,  the  iababitaala  of  Boetoa,  (o 
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the  highest  pitch  of  rage  and  iDdignation.    The  populace  breathed 

:e.     Even  minds  better  instructed,   and  of  higher 

1  the  multitude,  in  the  excitement  of  the  moment, 

]ure  the  doctrine,  that  it  waa  possible  for  an  armed 

>  upon  Bod  kill  unarmed  citizens,  and  commit  a  crime 

der.     Political  animosity,  and  the  natural  aotipathy 

ioned  in  the  metropolis,  sharpened  this  vindictive 

riends  of  the  government  were  either  silent,  or  only 

rret  end  lamentation  at  the  event.    The  friends  of 

loud  in  their  indignation,  and  clamorous  for  that 

declares  that  blood  shall  be  the  penalty  of  blood. 

uch  circumstances,  the  British  soldiers  were  to  be 

r  lives,  and  gerious  fears  were  entertained,  not  only 

Js  but  by  the  candid  and  moderate  of  all  parties,  that 

)t  be  dealt  with  by  even-handed  justice. 

ig  the  friends  of  freedom  there  were  men  who  view* 

ed  this  matter  in  the  calm  and  rational  light  of  truth  and  justice. 

Anxious  for  the  honor  of  the  town,  doubly  anxious  for  the  cause 

of  humanity,  they  felt  an  earnest  desire  that  justice  should  not  fall 

a  sacrifice  in  her  own  temple.     Of  these  John  Adams  and  Josiah 

Quincy,  junior,  deserve  most  honorable  mention.     Sympathizing 

most  deeply  with  the  mass  of  their  fellow  citizens  in  their  hatred 

of  the  instruments  of  their  oppressors,  end  in  their  detestation  of 

the  principles  they  had   been  sent  hither  to  maintain,  no  men  had 

more  openly  or  pathetically  appealed  to  their  fellow  citizens,  or 

had  more  studiously  excited  their  resentment,  both  in  the  gazettes 

and   in  Faneuil  hall,    against   the  troops  and   their   employen. 

What,  then,  must  have  been  their  surprise,  when  captain  Preston 

■olicited  their  professional  services  in  his  own  behalf,  and  in  that 

of  the  soldiers  I    To  understand  the  difGculty  of  their  situation,  it 

is  necessary  to  realize   the  exasperated  state  of  public  feeling. 

The  spirit  of  revenge  glowed  with  a  fervor  almost  universal.     Oa 

the  one  hand,  were  the  obligations  of  humanity,  official  duty,  and 

the  strong  desire  that  justice  should  be  done ;  on  the  other,  the 

confidence  of  their  political  friends,  popularity,  and  that  general 

aflection  which  their  public  course  had  attained  for  them,  in  so  re- 
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markable  a  degree,  among  their  fellow  citizens,  were  to  be  haz* 
arded.  After  detiberation  and  consultation  with  each  other  pad 
theii  rrieods,  both  of  these  patriots  yielded  all  personal  consitlera- 
tioDS  to  the  higher  obligations  of  humanity  and  official  %uty. 
They  braved  the  fury  of  the  moment,  and  interposed  their'Iearn- 
ing,  talents,  and  well-earned  influence,  to  that  torrent  of  psssiona, 
which,  for  a  time,  threatened  to  bear  down  the  landmarks  of 
justice." 

But  these  were  not  all  the  difficulties  that  the  advocates 
had  to  encounter.  The  father  of  Quincy,  as  soon  as  he 
heard  the  rumor  that  he  had  engaged  to  act  as  counsel  for  the 
prisoners,  addressed  a  letter  to  him,  which  contains  the  fol- 
lowing sentences :  —  "  My  dear  son,  I  am  under  great  aMic- 
tion  at  hearing  the  bitterest  reproaches  uttered  against  you, 
for  having  become  an  advocate  for  those  criminals,  who  are 
charged  with  the  murder  of  their  fellow-citizens.  Good 
God  !  Is  it  possible^  J  will  not  believe  it.  ...  I  must  own 
to  you,  it  has  filled  the  bosom  of  your  aged  and  infirm 
parent  with  anxiety  and  distress,  lest  it  should  not  only 
prove  true,  but  destructive  of  your  reputation  and  interests; 
and  I  repeat,  I  will  not  believe  it,  unless  it  be  confirmed 
by  your  own  mouth,  or  under  your  own  hand.  Your  anx- 
ious and  distressed  parent."  What  could  be  more  painful 
to  an  honorable  mind  than  to  be  suspected  of  betraying  his 
principles  for  hire.  How  acted  the  young  advocate  —  the  ' 
popular  leader  —  the  rising  statesman?  There  is  nothing 
in  the  annals  of  the  bar,  or  in  the  records  of  human  courage, 
loftier  in  sentiment,  or  more  correct  in  principle,  than  his 
reply.  If  Josiah  Quincy  had  left  us  nothing  but  this 
letter,  he  would  have  discharged  the  duty  which  every 
man  owes  to  his  profession.  And  when  it  is  read,  and  his 
heroic,  high-principled  sense  of  duty  is  contrasted  with  the 
conduct  of  the  New  York  bar,  we  have  only  to  say,  in  the 
language  and  with  the  emotions  of  Hamlet :  "  Look  on  that 
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'picture  and  on  this —  the  counterfeit  presentiment  of  two 
brothers." 

"  To  Jotiah  Quincy,  Esq.,  Brainlree. 
■  ',  "  Boslon,  March  36,  VnO. 

"  Honored  Sir  — I  have  little  leiaure.and  less  incU nation,  either 
to  know,  or  to  take  notice  of,  those  ignorant  slanderers,  who  hare 
dared  to  utter  their  '  bitter  reproaches '  in  your  hearing  against 
me,  for  having  become  an  advocate  for  criminals  charged  with 
murder.  But  the  sting  or  reproach,  when  envenomed  onl^  hy 
envy  and  falsehood,  will  never  prove  mortal.  Before  pouring 
their  reproaches  into  the  ear  of  the  aged  and  infirm,  if  they  had 
been  friends,  tbey  would  have  surely  spared  a  little  reflection  on 
the  nature  of  an  atiomey''t  oath  and  duty,  some  trifling  scrutiny 
into  the  business  and  discbarge  of  his  office,  end  some  small  por> 
tion  of  patience  in  viewing  my  past  aud  future  conduct 

"  Let  such  he  told,  si  r.that  these  criminals  .charged  with  mur- 
der, are  not  ytt  hgalli/  proved  gvillyfjani,  therefore,  however 
criminal,  are  entitled,  by  the  laws  of  God  and  man,  te  all  legal 
counsel  and  aid  ;  that  my  duty  as  a  man  obliged  me  to  undertake ; 
that  my  duty  as  a  lawyer  strengthened  the  obligation ;  that  from 
abundant  caution,  I  at  first  declined  being  engaged  ;  that  al\er  the 
best  advice  and  most  mature  deliberation  had  determined  my 
judgment,  I  waited  on  captain  Pieston,  and  told  him  that  I  would 
afford  him  my  assistance  ;  hut,  prior  to  this,  in  presence  of  two  of 
his  friends,  I  made  the  most  explicit  declaration  to  him,  of  my  real 
opinion  on  the  contests  (as  I  expressed  it  to  him)  of  the  times, 
and  that  my  heart  and  hand  were  indissolubty  attached  to  the 
cause  of  my  country;  and,  finally, that  I  refused  all  engagement, 
until  advised  and  urged  to  undertake  it,  hy  an  Adams,  a  Hancock, 
a  Molineux,  a  Cushing,  a  Henshaw,  a  Pemberlon,  a  Warren,  a 
Cooper,  and  a  Phillips.  This  and  much  more  might  be  told  with 
great  truth,  and  I  dare  affirm  that  you,  and  this  whole  people,  will 
one  day  kbjoice,  that  I  became  an  advocate  for  the  aforesaid 
*  criminals,'  charged  with  the  murder  of  our  fellow  citizens. 

"  I  never  harbored  the  expectation,  nor  any  great  desire,  that 
all  men  should  speak  well  of  me.    To  inquire  my  duty,  and  to  do 
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it,  is  my  aim.  Being  mortal,  I  am  lubject  to  error ;  and  con- 
scious of  this,  I  wish  to  be  diffident.  Being  a  rational  creature,  I 
judge  for  myself,  according  to  the  light  afforded  me.  When^  a 
plan  of  conduct  is  formed  with  an  booest  deliberation,  nOither 
murmuring,  slander,  nor  reproaches  move.  For  my  single  self,  I 
consider,  judge,  and  with  reason  hope  to  be  immutable. 

"There  are  honest  men  in  all  sects — I  wish  their  approbation ; 
there  are  wiclied  bigots  in  all  parties  —  I  abhor  them. 
"  I  am,  truly  and  affectionately,  your  BOD, 

"  JOSUH   QVIHCT,  JUN." 

It  is  a  sublime  spectacle  to  see  the  soldier,  in  front  of  a 
trembling,  panic-strickea  army,  breasting  the  shock 
tie,  and  by  his  single  arm  and  heroic  spirit  rekindlit 
drooping  courage,  and  turning  the  tide  of  battle.    Ii 
less  sublime  to  see  the  advocate,  in  the  midst  of  a 
populace  thirsting  for  a  victim,  calmly,  fearlessly,  o 
himself  alone  to  the  mighty  mass,  sometimes  at  the  pern  oi 
his  life,  always  at  the  peril  of  his  darling  reputation ;  and, 
at  last,  changing  the  whole  current  of  popular  feeling  by 
his  single  voice,  and  thus  rescuing  some  from  death,  and 
all  from  crime. 

We  beg  leave,  in  conclusion,  earnestly  to  commend  this 
volume  to  the  favorable  regard  of  the  profession.  It  is  but 
the  commencement  of  a  work,  which  is  destined,  we  believe, 
to  take  a  high  place  in  public  esteem ;  and  the  smile  of  en- 
couragement will  cheer  the  talented  and  industrious  author 
in  the  laborious  and  interesting  enterprise  upon  which  he 
has  embarked.  h.  o.  o.  c. 
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JURISPRUDENCE. 


I.— DIGEST  OF  ENGUSH  CASES. 

COMMON  LAV. 

Selectioni  from  11  Adolphui  &,  Ellia,  put  it ;  6  Blagtnai't  New  Cmm,  put 
3;  1  MumlngAOnngar,  put4;  S  Scott,  put  3;  1  Scott's  N.  R-pvt  4; 
2  Sum,  put  1 1  7  Heewn  &  Webbj,  put  3 ;  9  Cui.  &  PaynB,  put  4. 

ARBITRATION.  {Conclunvenen  of  arhUraior's  decision.)  In 
trespass,  the  defendant  pleaded  not  guillj',  and  a  justificatioD. 
The  cause  was  referred  by  order  of  nisi  prius,  and  the  arbitrator 
awarded,  that  "  as  the  defendant  had  not  proved  his  plea,  (be 
verdict  for  the  plaintiff  ought  to  stand  :"  and  then  stated  seveia) 
reasons  for  his  opinion,  which  were  not  satisfactory :  held,  that 
the  adjudication  was  sufficient,  and  that  the  sufficiency  of  the 
reasons  assigned  by  the  arbitrator  could  not  be  taken  into  con- 
sMefBtion.    Archer  v.  Otoen,  9  D.  P.  C.  341. 

BILLS  AND  NOTES.  {Enaae  for  want  of  notice  of  dishonor.) 
A  declaration  on  a  banlier's  check,  which  had  been  refused  pay- 
ment, by  way  of  excuse  for  the  want  of  notice  to  the  draweis, 
alleged  that  the  drawees  had  not,  at  the  time  the  check  was 
drawn,  and  from  thence  to  the  time  of  its  presentment,  any 
effects  of  the  drawer  in  their  hands,  nor  had  the  drawer  sustained 
any  damage  hy  reason  of  his  not  having  had  notice  of  the  non- 
payment. Held  good  on  general  demurrer,  (i  T.  R.  405 ;  2  , 
T.  R.  317  ;  3  Campb.  334  ;  7  East,  359.)  Kemble  v.  MiUt, 
2  Scott's  N.  R.  121 ;  9  D.  P.  C.  446. 

COMPUTATION  OF  TIME.  Under  the  3  Geo.  IV.  c.  39,  s.  1, 
which  requires  that  every  warrant  of  attorney  to  confess  judg- 
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tnent  shall  be  filed  within  twenty-one  days  af^er  its  executioD,  a 
Trarrant  executed  on  the  9th  day  of  the  month  may  be  filed  oik 
the  30th.  (6  T.  R.  383.)  WiUiami  v.  Bwgeis,  9  D.  P.  C. 
544. 

DEVISE.  (Description  of  lands  deeited.)  A  testatrix,  vho  had 
a  manBion  and  lands,  situate  in  three  adjoining  parishes,  K.,  6., 
and  P.,  and  a  meadow  in  B.,  devised  all  her  menuage  and 
lands,  "  situate  at  K.  aforesaid  : "  held,  that  the  load  in  B.  and 
P.  did  not  pass  under  these  words,  nor  under  a  bequest  of  "  all 
the  residue  of  her  estate  and  effects  whatsoever  and  where- 
soever."    Pogion  V.  Thomas,  6  Blng.  N.  C.  337. 

2.  {Estate  tail,  lehat  passes.)  A  testator,  hy  his  will,  devised  as 
follows :  "  I  give  my  house,  gardens,  die.  at  G.  to  Mrs.  S,  S. 
aad  all  her  heirs,  if  she  has  any  child  ;  if  not,  then  aAer  the  de- 
cease of  herself  and  her  husband  Hr.  R.  S.,  1  give  it  to  F.  H. 
and  her  heirs."  S.  S.  had  a  child  who  was  living  at  the  date 
of  the  will,  but  who  died  four  days  after  the  date  of  it,  in  the 
lifetime  of  the  testator ;  held,  that  S.  S.  took  an  estate  tail ;  and 
that  upon  her  death  without  heirs  o/-her  body,  the  property 
passed  to  P.  M.    Doe  d.  Jearrad  v.  Bannister,  7  M.  &  W.  Z&Z. 

EVIDENCE.  (Admissibility  of  parol  evidence  to  trndrol  deed.) 
Where  land  in  the  possession  of  a  tenant  for  years  is  cojiveyed 
by  deed,  the  right  of  the  purchaser,  as  assignee  of  the  reveieion, 
to  receive  the  whole  rent  for  the  current  quarter,  cannot  be  con- 
trolled by  a  contemporaneous  parol  agreeriKnt  to  apportion  tite 
quarterns  rent  between  the  assignor  and  assignee.  FHna  v, 
CaloiB,  1  M.  &  G.  5S9. 

2.  (Production  ofvritten  anttraet.)  Where  a  plaintiff'  closes  his 
case  without  its  appearing  that  there  is  a  contract  in  writing 
relating  to  the  subject-matter  of  the  action,  the  defendant,  if  he 
means  to  lely  upon  it,  must  produce  it  in  a  shape  to  be  admis- 
sible in  evidence,  even  though  the  plaintiff*  had  notice  to  pro- 
;  duce  it  (8  Taunt.  337  )  Magnay  v.  Knight,  2  Scott's  N.  R. 
64. 

INSURANCE.  (Insurable  interest — Bowily.)  A  French  law 
provides  that  "  the  vessel  which  shall  have  fished,  either  in  the 
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?  ,  Pacific  by  doubliog  Cape  Horn,  or  by  paasing  through  the  Btnib 
■^  of  Magellan,  or  to  the  south  of  Cape  Horn,  at  sizty-two  degree! 

^-  of  latitude  at  the  least,  shall  obtain  on  its  return  a  supplemental 
'  bounty,  if  it  brings  back  in  the  produce  of  its  fishery  one  half 
at  least  of  its  burthen,  or  if  it  can  prove  a  navigation  of  sixteen 
months  at  the  least : "  held,  first,  that  a  vessel  which  had  caught 
fish  to  the  amount  of  half  its  burthen  in  the  Atlantic,  then 
doubled  Cape  Horn  and  lished  without  success,  and  was  lost 
within  sixteen  monlhs  afler  setting  sail,  had  not  complied  with 
the  conditions  of  the  law,  so  as  to  be  entitled  to  the  bounty :  and 
secondly,  that  the  practice  of  the  French  government  to  allow 
the  bounty  nnder  such  circumstances  was  a  mere  matter  of  ez> 
pectation,  and  did  not  constilute  a  vested  interest  which  could 
be  the  sulfect  of  insurance.  (3  N.  R.  331 -,  11  East,  434.) 
Deoaitx  V.  .'Steele,  6  Bing.  N.  C.  358. 

LANDLORD  AND  TENANT.  (Right  of  tenant  to  remmie 
trade  ereUtotu.)  The  plaintiff  demised  to  the  defendant  certain 
salt  springs ;  the  defendant  was  to  erect  salt  works  on  the  pre- 
mises, and  to  pay  a  rent  in  proportion  to  the  number  of  works 
erected,  and  he  covenanted  to  leave  the  works  in  good  repair  at 
the  end  of  the  term.  Held,  that  iron  satt-pans,  resting  by  their 
weight  on  a  frame  of  bnck,  used  in  the  boiling  of  salt,  wen 
parcel  of  such  works,  and  that  the- defendant  was  not  entitled  to 
remove  them  at  the  end  of  the  terra.  Earl  of  Maiujitld  v. 
Bladtbtime,  6  Bing.  N.  C.  436. 

IiAfiCENY.  { What  tu^ent  talcing.)  A  was  treating  B  at  a 
public  house,  and  put  down  a  sovereign,  desiring  the  landlady 
to  give  him  change :  she  could  not  do  so,  and  B  said  he  would 
go  oui  and  get  change.  A  said,  "  You  will  not  come  back  with 
the  change."  B  replied,  "  Never  fear."  A  allowed  B  to  take 
up  the  sovereign,  and  B  never  returned  either  with  it  or  the 
change :  held,  no  larceny,  as  A,  having  permitted  the  sovereign 
to  be  taken  away  for  the  purpose  of  being  changed,  could  never 
have  expected  to  receive  back  the  specific  coin,  and  had  there- 
fore divested  himself  of  the  entire  possession  of  it.  S^.  r. 
TAomoi,  9  C.  &  P.  741. 
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3.  {Animas  jvrandV)  A  landlord  weat  to  his  tenont,  who  had  ' 
removed  all  his  goods,  to  demand  rent  emouDting  to  \2l.  \Qa.^ 
taking  with  bini  a  receipt  ready  wriltea  and  signed.  The  tenant 
paid  to  him  2^.,  and  asked  to  look  at  the  receipt,  which  w&a 
given  to  him ;  he  rcrusod  to  rcluro  it,  or  lo  pay  the  remainder 
of  the  rent.  The  landlord  snore  that  he  never  intended  finally 
to  part  with  the  receipt  unless  on  payment  of  all  the  rent:  held, 
a  larceny,  if  the  jury  were  of  opinion  that  the  tenant  intended 
by  fraud  to  obtain  possession  of  the  receipt ;  and  that  the  fact 
of  the  part  payment  of  the  rent  made  do  difPerence.  Rsg.  v. 
Bodway^  9  G.  &  P.  784. 

LIBEL.  {Evidaux  of  tubteqvent  puhlicaiion  of  the  same  lilel.) 
In  an  action  for  a  libel  published  in  a  newspaper,  the  plaintifi* 
was  allowed  to  give  in  evidence  a  repetition  of.  the  libellous 
matter  in  a  paper  published  afler  the  commentement  of  the 
action,  for  the  purpose  of  showing  the  aitmtu :  and  in  leaving 
the  case  to  the  jury,  the  judge  told  them  to  look  at  the  two  para- 
graphs, and  to  give  the  plaintiff  such  damages  as  they  should 
think  him  entitled  founder  the  circumstances:  held,  that  the 
direction  was  right.     Banedl  \.  Adkim,  2  Scott^a  N.  R.  11. 

LIEN.  (By  bankers.)  B.  bought,  on  account  of  the  plaintiff,  and 
with  hia  money,  certain  exchequer  bills,  which  he  deposited  in 
a  box  that  he  kept  at  his  banker's,  himself  letaining  the  key. 
Whenever  it  became  necessary  to  receive  the  interest  on  the 
bills,  and  to  renew  them,  B.  was  in  the  habit  of  taking  them  out 
of  the  box,  and  giving  them  to  the  bankers  for  that  purpose,  and 
the  new  bills  were  afterwards  handed  over  to  B.  and  locked  up 
by  him  in  the  box,  the  interest  received  being  passed  to  th» 
credit  of  his  account.  The  bills  themselvts  were  never  entered 
lo  his  account.  Held,  that  the  bankers  had  not,  as  against  the 
plaintiff,  k  lien  on  the  bills  for  advances  made  by  them  to  B. 
*'while  the  bills  remained  in  their  hands  in  the  manner  before 
mentioned.    Brandao  v.  BarneU,  2  Scott's  N.  R.  96. 

MASTER  AND  SERVANT.  A  van  was  standing  at  A's  door, 
from  which  his  goods  were  being  unloaded,  and  his  gig  was 
standing  behind.     B's  carriage  came  up,  and  then  not  being 
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room  (o  pass,  B's  ctnchman  got  down,  and  laid  hold  of  the  van- 

'.  horse's  head  ;  this  caused  the  van  to  move,  and  thereby  a  pack- 
ing case  fell  out  of  the  van  on  the  shaite  of  the  gig,  and  broke 
them  :  held,  that  B  was  not  liable  for  this  injury,  as  the  coach- 
man was  not  acting  in  his  employ  at  the  time.  Lamb  t.  Paik, 
9  C.  &  P.  629. 

FROCHEIN  AMY.  The  wife  of  a  minor,  who  was  in  India, 
having  committed  adultery,  his  father  procured  himself  to  be 
appointed  hia  prochein  amy,  and  commenced  an  action  for  crim. 
con.  without  the  son's  knowledge  or  authority  :  held,  that  he 
was  entitled  to  do  so,  and  that  the  judgment  in  that  action  would 
be  a  bar  to  any  proceedings  for  the  same  cause  of  action  by  the 
son  when  of  age.  For  a  prochein  amy  ia  a  guardian  appointed 
by  the  court,  who  may  sue  without  any  authority  from  the  in- 
fant. (lEq.  Ca.  Abr.  72;P.  N.  B.  26;Cro.  Jac.640.)  Mor- 
gan V.  Thtmu,  9  D.  P.  C.  226. 

SCOTCH  KASRIAGE.  A  person  bom  in  Scotland,  of  parents 
domiciled  there,  but  not  married  until  after  his  birth,  although 
legitimate  by  the  law  of  Scotland,  cannot  take  real  estate  in 
England  as  heir.  Doe  d.  Birliehistle  v.  Vardill,  (in  the  house 
of  lords),  6  Bing.  N.  C.  365 ;  1  Scott,  N.  R.  S28. 

SHERIFF.  (Pomidage.)  A  sheriff  is  entitled  to  poundage  only 
upon  the  real  debt  bond  Jide  due  from  the  defendant.  There- 
fore where  the  sheriff  look  a  debtor  in  execution  under  a  ca.  sa. 
indorsed  by  mistake  for  a  larger  sum  than  that  really  due,  which 
mistake  was  afterwards  amended  by  a  judge's  order :  held,  that 
the  sheriff's  claim  to  poundage  must  be  regulated  accordingly. 
Evans  v.  Matters,  9  D.  P.  C.  256. 

SHIPPING.  {AutboHly  of  ntaster  to  tell  ikip—  RtUtfieation  of 
tah  by  owner —  Registry  Act.)  Semhle,  that  the  master  of  a 
ship  has  authority,  when,  in  consequence  of  injury  to  the  ship 
during  the  voyage,  there  is  no  prospect  of  bringing  her  to  the 
termination  of  the  voyage,  to  sell  her  for  the  benefit  of  all  par- 
ties interested.  (10  East,  143 ;  6  Esp.  65 ;  2  B.  <b  C.'691 ;  1 
Bing.  445.) 
At  all  events  where  the  proceeds  of  such  sale  bare  been  le- 
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ceived  by  the  owner,  that  is  a  sufficleot  ratiQcatioD  by  him  of  ' 
the  act  or  the  master  in  selling  her,  so  as  to  prevent  him  from 
aAerwards  recovering  back  the  ship  from  the  purchaser  or  one 
claiming  under  him. 

So,  it  is  equally  a  ratification  of  a  sale  by  an  auctioneer,  Acting 
under  a  parol  authority  from  the  master. 

And  where,  under  such  circumstances,  the  ship  was  transfentd 
by  an  instrument  executed  by  the  auctioneer,  under  seal,  but  in 
other  respects  complying  with  the  requisitions  of  the  registry 
act,  3  &  4  Will.  4,  c.  55,  b.  31,  it  was  held,  that  the  ratification 
of  the  owner  waa  sufficient  to  give  validity  to  the  transfer ;  for 
that,  as  the  statute  does  not  require  a  transTer  under  seal,  the 
instrument  might  have  the  effect  of  a  written  transfer  by  the 
master  according  to  the  statute,  as  well  as  that  of  the  deed  of 
the  auctioneer. 

The  purchaser  of  a  vessel  under  such  ciroumnances  cannot 
set  up  any  defence  of  lien  against  an  action  of  trover  by  the 
owner.    Bmier  v.  Parker,  7  M.  &  W.  383. 

WITNESS.  {Conpetena/  of  annuitant  vndermll.)  In  an  action 
of  debt  against  a  devisee  on  a  bond  of  his  testator,  in  which  the 
question  is  whether  the  signature  of  the  testator  is  a  forgery  or 
not,  a  parly  entitled,  under  the  testator's  will,  to  an  annuity 
charged  on  his  real  estate,  is  not  a  competent  witness  for  the 
defendant.  (&  B.  &  Adol.  366.)  Blovr  v.  Dmtet,  7  M.  &  W.  ' 
235. 

S.  ( Con^teney  of  co-eontractor. )  Id  an  action  for  wages,  brought 
by  the  secretary  of  an  intended  joint  stock  company  against 
one  of  the  provisional  committee,  another  member  oC  the  com- 
mittee is  a  competent  witness  for  the  defendant,  after  a  release 
from  him.  (4  B.  &  Adol.  760 ;  2  M.  &  W.  199.)  Beckut  v. 
Wood,  6  Bing.  N.  C.  360. 


EQOTTT. 

Seleetiaiu  fi'ODi  10  Simoni,  put  3,  Mid  4  Yaange  &  CoUyer,  part  I. 

ACCOUNT.     {Particular  and  general.)    Where  an  inquiry  was 

directed  as  to  a  particular  account,  and  the  defendant  in  hi* 
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soBirer  and  hi>  examioation  set  up  a  gsneni  account,  but  could 
not  prove  before  the  master  such  items  as  were  to  hU  credit : 
held,  that  the  master  was  justified  in  taking  out  of  the  general 
account,  and  treosferring  to  the  particulur,  an  item  of  charge 
admitted  by  the  defendant  on  the  face  of  his  general  account 
Cropper  v.  Knapman,  Y.  fit  C.  249. 

3.  {Tenanti  in  common — Mortgage.)  Held,  on  demurrer,  that 
the  mortgagee  of  a  share  of  one  tenant  in  commtm  of  a  mine 
might  file  a  bill  for  an  account  against  the  mortgagor  and  his 
co-tenants  in  common.     Betitley  v.  Battt,  Y.  Ac  C.  182. 

APPORTIONMENT.  {Dividend*  of  ttock.)  A  tenant  for  life 
of  stock  comprised  in  a  settlement  (made  previous  to  the  4  &  5 
Will.  IV.  c.  22,)  died  on  the  day  on  which  the  half-year's  divi- 
dends became  due :  held,  that  they  belonged  to  his  estate. 
Palon  V.  Sheppard.  S.  186. 

CONVERSION.  {Contract  for  »ale.)  By  a  contract  for  sale  of 
land,  by  which  a  day  was  fixed  for  the  completion  of  the  pur- 
chase,  it  was  stipulated  that  up  to  that  day  the  rent  and  other 
profits  should  belong  to  the  vendor,  his  heliSf  executors,  and  ad- 
ministrators ;  held,  that  (he  intermediate  rent  belonged  to  the 

'     heir.     SLadforth  v.  Temple,  S.  1S4. 

DISCOVERY.  {Forfeiture  — Monej/ lent  at  pla}/.)  The  liability 
to  forfeiture  of  securities  for  money  lent  at  play,  under  the  stat 
9  Ann,  c.  14,  is  not  a  ground  for  exempting  a  party  from  dis- 
covering at  the  suit  of  the  debtor,  against  whom  he  has  brought 
his  action,  whether  the  money  was  lent  at  play.  Stotaiai  y. 
Kelly,  Y.  &  C.  169. 
.DONATIO  MORTIS  CAUSA.  {Reserved  right  of  reooking.) 
A,  being  in  a  declining  stale  of  health,  delivered  to  B  a  locked 
cash-box,  telling  her  at  bis  death  to  go  to  his  son  for  the  key ; 
and  saying  that  it  contained  money,  and  was  for  herself  and 
sister,  but  adding,  that  he  should  want  it  from  her  every  three 
months  while  he  lived.  A  lived  some  months  after  this,  during 
which  time  he  twice  sent  for  the  box  (which  was  delivered  up 
by  B.},  for  the  purpose  it  seemed  of  renewing  the  checks  it 
contained.    Shortly  ader  the  second  return  of  the  box  be  died; 
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and  the  box  being  broken  op«a,  upon  the  refusal  of  the  aon  to 
deliver  up  the  key,  was  found  to  contain  two  checks  givon  to 
A  by  a  debtor  of  his,  and  one  of  them  directed  under  cover  to 
B.,  the  other  in  like  manner  to  her  sister.  The  key  was  found 
to  have  a  label  with  the  name  of  B.  on  It.  Held,  that  this  was 
not  a  sufficjeat  donatio  mortia  cmua,  by  reason  of  the  implied 
right  of  resumption.     Reddel  v.  Dobree,  3.  244. 

HUSBAND  AND  WIFE.  {iMooHe^idlowmce  to  husband.)  A 
wife  who  was  of  unsound  mind,  being  entitled  to  5001.  out  of 
property  in  the  cause,  besides  an  annuity  of  1001.  to  her  separate 
use,  the  court  refused  to  allow  the  husband  more  than  the  5001. 
for  the  expense  of  maintaining  her,  though  the  husband  showed 
by  affidavits  that  that  sum  was  insufficient  to  meet  the  expenses ; 
but  he  did  not  state  positively  his  own  inability  from  other 
BouTcee.    NetlUskipp  v.  NeUlethipp,  S.  236. 

2.  {Sqjarate  property —  Wife's  savings.)  A  husband  is  entitled 
Id  his  marital  rights,  and  without  taking  out  administration,  to 
moneys  saved  by  the  wife  out  of  her  separate  property,  and  left 
by  her  undisposed  of.     Utolong  v.  Kenneds,  S.  254. 

MISTAKE.  {Lou  or  fact.)  Mistake  of  rights  under  a  deed  may 
be  treated  as  a  mistake  of  bet,  when  it  oonsists  not  in  miscon- 
Btruction,  but  in  overlooking  a  plain  clause ;  such  as  that  the  ' 
estate  was  limited  for  ninety  years,  "  if  A.  should  so  long  live," 
the  latter  words  having  been  overlooked.  Dengs  v.  SchuJAurgh, 
Y.  &  C.  42. 

PARTIES.  (Annuitif.)  It  is  settled  practice  that  a  bill  cannot 
be  brought  for  the  arrears  of  an  annuity  without  making  the 
grantor  a  party,  although  out  of  the  jurisdiction.  Smythe  y.' 
Chamiers,  Y.  Ac  C.  40. 

2.  (Assignee.)  Where  a  legacy  has  been  assigned  prior  to  the 
institution  of  a  suit  brought  by  the  legatee  to  recover  it,  the 
assigDae  is  a  necessary  party  to  such  suit.  CampieU  v.  Dickens, 
Y.  A:  C.  17. 

S.  (CiMqKmlum  dsed.)  The  debtor  is  a  neoessaiy  party  to  a  deed 
filed  by  a  creditor  against  the  trustees  of  a  deed  for  the  benefit 
of  creditors,  seeking  to  carry  out  the  deed,  natesB  it  is  very 
VOL.  xivi.  —  NO.  Lit.  29 
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<^r  [bat  tbera  will  be  no  surplus,  and  such  fact  must  appear 
distidctly  on  the  bill.     Bedford  v.  Galet,  Y.  &  C.  21. 

PLEADING.  (Antieer—~IiutifficieiKy.)  A  material  statement 
must  beiuimrered,  though  not  interrogated  to ;  and  the  exception 
referring.  Iv  it,  as  being  in  the  form  of  a  question,  was  held 
■pfllcieat,  n  it  plainly  pointed  out  the  passage.  Woodrofe  v. 
i^oMeZ,  S:  34S. 

raCDUCTION  OF  DOCUMENTS.  {Pleading -Belief.)  Where 
the  defendant  denied  positively  the  plaintiff's  title,  but  said  only 
he  believed  certain  documents  which  he  admitted  to  be  in  his 
possession  wttuld  not  show  the  truth  of  the  matter  stated  in  the 
bill,  and  he  bdieved  it  would  not  appear  by  them  (bat  a  certain 
person  had  committed  an  act  of  bankruptcy  upon  which  the 
title  of  the- plaintiff  depended :  held,  that  the  defendant  was 
bound  to  pvodnce  the  documents,  the  denial  of  their  relevancy 
and  utility  t«>  the  plaintiff  not  being  positive.  BaniuUgne  v. 
Leader,  8. 3^0. 

SEPARATION  DEED.  (ConiideraHon.)  In  a  deed  of  separa- 
tion purpocttpg  to  be  made  on  account  of  unhappy  differences 
of  temper^e  husband  covenanted  with  trustees  of  the  wife  to 
pay  an  amnity  to  her,  but  there  was  no  covenant  of  indemnity 
to  him  against  the  wife's  debts.  Held,  nevertheless,  that  the 
connanU' though  not  good  as  against  the  creditors  of  the  hus- 
band, was  good  against  his  estate.     Clough  v.  Lambert,  3.  17^ 

STATUTE  OP  UMITATIONS.  {bnplied  promue,)  A  deed 
reciting  that  A  was  indebted  to  B  in  various  sums  of  an  unas- 
certained amount,  and  was  willing  to  pay  the  amount  which 
might  appear  to  be  due,  to  be  ascertaiaed  and  paid  as  therein- 
after mentioned,  and  the  deed  then  providing  for  taking  the  ac- 
counts by  the  arbitration  of  two  persons  named  in  the  deed:  beld, 
to  take  the  debt  out  of  the  statute,  the  amount  being  ascertained 
by  extrinsic  parol  evidence.     Chetlyn  v.  Dalbp,  Y.  ii  C.  238. 

WILL.  {Afier-purehased  land  — Codicil.)  Testator  by  his  will 
gave  all  his  lands  in  H.  and  F.  to  his  son  A.,  with  limitations 
over.  He  afterwards  purchased  other  lands  in  F.,  and  made  a 
codicil,  which  he  described  as  "  a  codicil  to  be  taken  as  part  of 
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hiB  will,"  and  by  which  he  gave  his  sod  A.,  *'  when  in  posses- 
sion of  the  estates  given  to  him  by  his  will,"  a  power ,to  tdiarge 
the  same :  held,  that  the  afler-purchased  land  passed.  Yamold 
V.  WoMit,  T.  &  C.  60. 

2.  {DeterijAion  —  Fvrmtare.)  Held,  that  fixtures,  SMcli  as  stoves, 
passed  by  the  desciiption  of  household  fumitsi*.  Fatlm-i. 
SAeppord,  S.  186.  --  "  > 

3.  (Discretion  —  AlaoluU  interett.)  Testator  igm  5000/.  «|»A 
to  a  female  infant,  to  be  paid  or  transferred  to,  6t-Jtettled  on  her, 
hy  bis  executors,  by  such  deed  or  instnunent  in  wrbing,  as  they 
should  think  most  prudent  and  proper,  on  her  attaining  twenty* 
one.  The  infant  married  in  testator's  lifelima^and  afterwards 
attained  tweniy-one.  The  court  ordered  the  stfick  to  be  Irana 
ferred  to  her  on  her  sole  receipt.     Laing  v.  LtA^g^  S.  315. 

4.  (Gift  for  maintenance.)  A  direction  by  testidDr -to  apply  the 
interest  of  a  fund  for  the  maintenance  and  eduiation  of  his  in- 
fant nephew,  without  any  disposition  of  the  pfAcipal,  held  to 
give  a  life  interest  to  the  nephew.     Soamts  v.  JSartin,  S.  287. 

5.  ( TVust  —  Recommendation  —  Maintenance.)  delator,  ef\er  ' 
making  a  certain  provision  for  A.,  the  soikof  a-t^don,  till  he 
attained  the  age  of  sisieen,  added,  "  I  then  lesn^lvm  to  the 
care  of  my  trustees  to  provide  for  him  in  some  bu8iDesB.or  pro- 
fession, and  his  future  maintenance,  out  of  my  funded  .proper- 
ty : "  held,  that  these  words  created  a  trust  for  plaeing4Hil  A. 
in  business,  and  also  that  be  was  entitled  for  life  to  a  certain 
annual  sum,  the  amount  of  which,  as  well  as  of  the  sum  for 
placing  him  out,  was  referred  to  the  master.  Kihington  v. 
Gray,  S.  293. 

6.  ( Vetting — Period  of  division.)  Testator  gave  residue  of  bis 
personalty  to  his  wife  for  life,  and  then,  afler  giving  certain  lega- 
cies, to  be  divided  among  five  persona  named  and  their  child- 
ren, the  five  to  take  two  shares,  and  the  children  one  share 
each :  held,  that  this  was  a  gift  to  the  five  and  to  p\i  their  child- 
ren per  a^ila,  coming  in  M«e  before  the  death  of  wife,  and 
not  liable  to  be  devested  by  death  before  that  time.  Cooke  v. 
Boum,  y.  &  C.  244. 

29* 
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ECCLESIASTICAL. 
Selectiou  ftom  S  Cnrteii,  put  1. 

ADULTEB.T.     (Cmimatim  —  Prenovs  adaUeiy.)     Adalteiy 

*  in  the  huritand,  which  has  been  condoned,  is  no  bar  to  his  ^ 
taining  a  decree  for  sepantioD,  and  the  eSbcl  of  condonatiott  i> 
not  avoided  by  the  fact  of  the  husband  baring  committed  a  pre- 
vioUB  adullerr  with  another  person,  of  which  the  wife  at  the 
time  of  the  condonatioD  knew  nothing.  AmcUni  v.  Aniekuti, 
SIO.    (Consist.) 

2.  (Evidence  —  Letten.)  Letters  containing  high-flown  expres* 
sions  of  attachment,  conpled  with  the  equivocal  conduct  in  the 
parties,  and  with  concealment  of  visits  from  the  husband :  held 
sufficient  proof  of  adultery.     Grant  y.  Qrant,  16.     (Arches.) 

DIVORCE.  (Ontelty  —  Ckitdren.)  On  a  mit  ftr  divorce  1^ 
reason  of  cruelty,  the  court  has  no  discretion  to  eiclude  the 
teatimony  of  the  children,  if  produced  by  either  party.  The 
objection  relied  on  in  this  case  was  their  tender  age,  and  the 
length  of  time  siniJb  the  fkcts  which  they  had  witnessed.  Lode- 
wtod  f.  Loekwood,  281.    (Consist) 

EVIDENCE.  (De  hene  este.)  Where  evidence  had  been  taken 
de  6«fte  eate,  by  reason  of  the  ill  health  of  witness,  die  eoort 
would  not  receive  it  at  the  hearing  without  an  affidavit  that  the 
witness  was  still  incapable  of  being  examined.  WegwliM  v. 
We^Ka,  S6S.    (Consist.) 

FOREIGNER,  {bdestaes  ~- Rigla  te  admmttration.)  The 
principle  of  law,  that  the  goods  of  a  foreigner  dying  id  this 
country,  without  having  acquired  a  domicile  here,  are  distributable 
kccording  to  the  law  of  the  country  of  his  domicile,  applies  only 
taihe  distribution  of  his  estale,  and  not  to  the  administration  or 
possession  of  it  until  the  right  claimants  come  forward.  Ac* 
cordingly  in  such  a  case,  administration  of  the  efiects  of  a  oiti- 
xen  of  the  TTnited  States,  limited  for  the  purpose  of  paying  his 
debts,  and  transmitting  the  balance  to  the  treasury  of  the  United 
Stales,  was  refused  to  the  American  consul.  AtfinieM  v.  f%e 
Queen'f  Proctor,  241.     (Prerog.) 
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WILL.  (Eratwe.)  Certaio  parts  of  a  will  being  oblilenlei}  so 
as  to  be  illegible,  probate  graoted,  learing  them  out.  bt  the 
good*  of  Ibbetton,  337.    (Prerog.) 

2.  (Same  —  Alteration.)  Testator  baving,  after  due  execution, 
substituted  the  word  "  ibirly  "  for  "  fifty  "  in  a  liE^cy  «f  fif\y 
pouoda,  the  alteration  being  unattssted;  probate  jwas  granted, 
leaving  out  the  legacy.   In  the  goods  of  Rtjiptn,  8^.    (Pren%.) 

8.  (Same  —  Restoration.)  In  a  will  made  before  the  first  of 
Jaauaiy,  1S38,  testator  after  that  day  orased  certain  worda  and 
ioserted  olheia,  and  wrote  on  the  will  an  unattested  tnemoran- 
dum,  stating  what  the  words  erased  were ;  motion  for  probate  of 
the  will  as  it  originally  stood  refused.  In  the  goods  of  Brooke^ 
343.    (Pren^.) 

4.  fPouer — Fvilieation.)  A  power  to  dispose  of  personalty  by 
will,  "  to  be  signed  and  published  by  donee  in  the  presence  of 
end  to  be  attested  by  tvo  or  mon  credible  witnesses ,"  is  not 
duly  exercised  by  an  instrument  signed  and  seala^  in  the  pres- 
ence of  two  witnesses,  the  attestation  clause  being  "  witnesses 
to  the  execution  hereof,"  and  parol  evidence  of  publication  not 
being  admissible.  Spilsbury  v.  Burdell  referred  to.  Sinee  re- 
versed in  Exchequer  Chamber,  9  Ad.  &  Ell.  936.  George  v. 
Bielly,  1.    (Prerog.) 

5.  (PrejMiration  — Interested  parties.)  Although  it  is  not  the 
rule  of  the  ecclesiastical  court,  and,  as  sir  H.  Jenner  says,  it 
never  was  the  rule,  that  they  will  not  admit  to  probate  a  will 
prepared  by  a  party  taking  an  interest  under  it,  unless  it  be 
shown  either  to  have  been  drawn  up  from  instnictians  or  read 
over  10  the  testator,  yet  proof  of  bare  execution  is  not  sufficient 
in  such  a  case ;  and  some  proof  will  be  required,  varybg  ac- 
cording to  the  capatuty  of  tiie  testator  and  his  habits  of  life,  that 
he  knew  the  effect  of  the  instrument,  end  the  extent  af.the 
property  which  passed  by  it,  J>urlM;  v.  LooeJaad,  SS£B. 
(Prerog.) 

6.  [Signaltire.)  The  following,  being  the  concluding  words  of  a 
will,  "  signed  and  sealed  as  and  for  the  will  of  me,  C.  E.  T.  in 
the  presence  of  us,"  held  to  be  a  sufficient  signature,  the  will 
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being  on  the  aame  day  ackaowledged  u  a  will  to  the  attesting 
witnesua.    Inihe  good*  of  WoodingUm,2^^    (Prerog.) 

7.  (Sigtuj^tre  by  another.)  Testator  being  too  ill  to  sign,  re<]i]eBt- 
«d  anothec  penon,  who  had  drawn  the  will,  to  sign  it  for  htm. 
Thii  he  4fid  ia  hia  own  name,  as  on  behair  and  l^  directioo  of 
testator.    Held  good.     In  the  good*  of  Clart,  329.     (Prerog.) 

8.  (Signaiwe  hy  mark.)  Will  signed  by  a  mark,  and  not  contain* 
ing  in  it  the  name  of  the  teatotrii,  held  good,  being  identified 
aliunde  as  the  will.     In  the  gooda  of  Bryce,  334.     (Prerog.) 


II.— DIGEST  OF  AMERICAN  CASES. 

SeUctiooB fhuD  i  Ab  Sfaepte^'a  (16 &  17  Uaine)  Report* ;  3 
Whwtaa'i,  and  9  Watti**  (PeouylTani*)  RepoHa. 

ACTION.  (Prematwre,)  Where  by  the  terms  of  a  contract  one 
party  was  to  perform  certain  labor  and  the  other,  in  considera- 
tion thereof,  waa  to  pay  a  sum  of  money  in  a  certain  month,  an 
action  commenced  on  the  last  day  of  that  month  is  prematurely 
brought  and  cannot  be  maintained,  although  a  demand  of  the 
money  had  been  made  by  the  plaintiff  on  the  same  day  before 
suing  out  the  wril.     Harrit  \.  Blen,  4  Shepley,  175. 

ACTION  OF  ASSUMPSIT.  {Against  obligor  tn  a  bond.) 
Where  the  obligor  in  a  bond,  conditioned  to  convey  an  undi- 
Tided  moiety  of  a  mill  on  the  payment  of  certain  sums  of  mo- 
ney, has  disenabled  himself  from  performing  on  hia  part  by 
conveying  the  land  to  another,  although  the  obligee  may  be  ex- 
cused from  tendering  performance  on  his  part,  he  cannot  main- 
tain an  action  of  assumpsit  to  recover  back  the  money  pEud. 
Goddard  v.  Mitchell,  5  Sbepley,  366. 

ADMINISTRATOR.  {Duty  of  m  lelHng  propaiy.)  Where  an 
intestate  left  a  bird  (an  ostrich),  which  subsequently  died  in  the 
hands  of  the  administrator,  who  sufiered  four  months  to  elapse 
between  the  time  of  taking  the  inventory  and  the  death  of  the 
bird,  without  exposing  it  to  public  sale ;  which  four  months 
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were  the  moat  iQausptcioua  for  its  sale  or  exhibition  ;  and  it^- 
peared,  that  an  immediate  sale  of  it  would  have  aacnficed  the 
propert]' ;  and  the  postponement  was  made  appareoily  for  the 
benefit  of  the  estate,  the  court  refused  to  charge  the  administra- 
tor with  the  appraised  value  of  the  bird,  Secaad^  Botio^t  at- 
taU,  a  Ashmead,  438. 

AGENT-  (Omission  to  inform  prineiptd.)  The  general  rule  is 
that  far  an  agent's  omission  to  keep  the  princij 
informed  of  the  agent's  transactions,  and  the  stc 
terests  intrusted  to  him,  the  measure  of  damages 
portioned  to  the  actual  loss  sustained  by  the  prim 
V.  Brown,  6  Wharton,  9. 

2.  {Same.)  An  exception  to  this  rule  is,  where  thi 
transmitted  is  such  as  may  induce  the  principal,  ii 
tion  of  his  operations  to  his  means,  to  rely  on  ai 
debt  as  a  fund  on  which  he  may  confidently  dra 
cose  the  agent  makes  the  debt  bis  own.    B>. 

ANNUITY.  (Descent  to  anmitaal  of  land  chm 
charged  with  the  payment  of  an  annuity,  having 
the  heirs  at  law,  of  whom  the  annuitant  was  one,  i 
wholly  discharged  from  the  payment  of  the  anni 
pro  tanto,  which  the  annuitant  took  as  heir  at  lav 
'  the  annuitant  bad  acquired  the  same  interest  by  \ 
not  by  the  act  of  the  law  ?    Addams  t,  Heffemm,  I 

ARBITRATION.  {Mistake  in  adadating.)  After  an  award  is 
made,  and  filed  in  court  by  the  arbitrators,  it  ia  not  competent 
for  the  court  to  alter  it  upon  the  affidavits  of  the  arbitrators,  that 
they  made  a  mistake  in  calculating  the  amount.  Tilghman  v. 
i^Acr,  9  Watts,  441. 

ARREST.  {Effect  of  diteharge  from.)  The  arrest  of  a  debtor 
upon  a  capUa  ad  lalisfacitndum  and  a  discbarge  from  the  arrest 
by  the  consent  of  the  creditor  extinguishes  the  judgment ;  and 
it  does  not  even  remain  as  a  good  consideration  for  a  subsequent 
promise  to  pay  ;  but  if  the  debtor  be  discharged  in  consideration 
of  a  promise  to  pay,  such  promise  is  binding  on  him,  and  may 
be  enforced  by  action.     &tevely  v.  Reed,  9  Watts,  396. 
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AB8IGNEE.  (FortigH.)  A  foreign  uiignee  m  bankiaptcy 
may  sit*  ia  the  courU  of  Peniuylf  ania,  in  the  name  of  the  bank- 
rupt, foctbe  asMts  of  the  estate,  and  recover  them,  tmleaa  aa 
against  the- rights  of  an  American  creditor.  JtfmtcFa  edote, 
2  Aahmead,  4S5. 

ASSIGNMENT.     ( What.)    An  order  drawn  by  a  creditor  apoo 

his  debtor  in  favor  ofa  third  peraon,and  accepted,  may  operate 

BB  a  v'l^id  aasignmeDt  of  the  debt,  althongh  it  be  not  negotiable, 

nr  ninressed  to  be  for  value  received.    Jok$uon  v.  Thayer,  5 

ly,  401. 

t. )     Where  the  plaintiff*  had  agreed  with  his  debtor  to  lake 

payable  Id  three  months  to  himself  or  to  T,  and  after- 

gave  an  order  on  the  debtor  to  "  let  A.  (the  defendant) 

be  note  u  we  agreed  for  the  balance  due  me ;"  this  does 

not  as  between  them  furnish  presumpdve  evidence  of  an  avign- 

ment  of  the  demand  to  the  defendant  for  value.     McNmt  v. 

Atwood.    5  Shepley,  434. 

3.  (Condilioiuii  signature.)  An  anigDment  for  the  benefit  of 
creditors  stipulated  for  a  "  full  and  complete  release  of  their 
respective  claims  "  against  the  ossignora  within  a  certaia  time. 
A  mercantile  firm,cr«ditorBof  the  assignors,  executed  a  general 
release  under  seal,  and  added  to  the  signature  the  following 
words, "  on  condition  that  the  assignment  pays  over  35-100  on 
our  claim : "  Held,  that  die  condition  was  void,  and  the  release 
single  and  absolute  ;  and  that  it  extinguished  the  debt.  T^ion 
v.  Dorr,  6  Wharton,  256. 

ATTORNEY  AT  LAW.  {Atahoritg  to  rdeate.)  The  attorney^ 
of  rec(H^,  in  a  suit  against  the  maker  of  a  note,  has  no  authority 
from  his  employment  as  attorney,  to  execute  a  valid  release  to 
an  indorser  of  the  same  note  to  render  him  a  competent  iritness. 
Yoric  Book  T.  Appkttm,  5  Shepley,  55. 

3.  (Sotv.)  The  attorney  of  record,  acting  in  a  suit,  has  no 
power  as  such  to  release  the  liability  of  a  witness  to  pay  a  part 
of  die  coots  of  the  suit.     Springer  v.  Whipple,  5  Shepley,  351. 

BAIL.  ( When  aUoteed  on  crimmal  chtarge.)  Where  a  crime  is 
chai^d,  whichisshort  of  a  capital  felony,  the  judges  are  bound 
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to  admit  tbe  prisoner  (o  bail ;  but,  where  a  capital  fdony  is 
charged,  and  the  pnxrf  of  it  it  evident,  or  the  preeumplitBi  great, 
DO  power  esislB  anywhere  to  admit  to  bail.  Commameealtk  t. 
Keeper  of  prison,  H  Ashmead,  337.  •    . . 

2.  (Some.)  A  safe  rule,  where  a  malicious  homicide  is  chamed, 
ii  to  reftise  bail  in  all  cases  where  a  judge  would  su 
ital  conviction,  if  prooouDced  by  a  jury  on  such 
guilt  aa  was  exhibited  to  him  on  the  hearing  of  the 
to  admit  to  bail ;  and  in  instances  where  the  evide 
commonwealth  is  of  less  efficacy,  to  admit  to  ba 
where  a  judge  is  satisfied,  that  the  offence  at  most  1 
der  in  the  second  degree,  the  prisoner  is  entitled  to 
on  bad.     lb. 

BAILMENT.    {For  hire.)    If  one  hire  a  carriage  ai 
go  a  journey,  and  the  owner  send  his  own  driver,  am 
are  injured  by  immoderate  driving,  the  person  who  mniu  luttm 
is  not  liable  to  the  owner  for  damages.    Hughes  v.  Soyer,  9 
Watts,  556. 

S.  (iSams.)  In  such  case,  the  hirer  incurs  no  responsibility  for 
any  injury  happening  to  tbe  carriage  or  horses,  unless  such  in- 
jury have  occurred  from  some  act  or  interference  of  his.  A 
driver  sent  by  the  owner  is  his  servant,  and  ualess  the  hirer 
causes  the  driver  to  go  beyond  the  contract  of  blriog,  he  will 
not  he  liable  for  tbe  acts  of  the  driver  occasioning  injury  to  the 
carriage  or  horses.  Quare,  whether  he  he  liable  for  injuries 
done  to  third  persons,  by  the  act  of  the  driver  ?     lb. 

REQUEST.  {To  wife.)  In  Pennsylvania,  every  bequest  to  the 
wife  is  conditianal  by  force  of  tbe  statute,  which  deciarea  that 
every  legacy  to  her  shall  be  in  lieu  of  dower  if  the  contrary  be 
not  exprened ;  and  thus  standing  as  if  a  surrender  of  bar  dower 
bad  been  expressly  prescribed  by  the  testator,  she  is  not  a  vo\- 
4mteer,  but  a  purchaser.     Reed  v.  Reed,  9  Watts,  363. 

BIU^  OF  EXCHANGE  AND  PROMISSORY  NOTES,  {I^md 
in  drdiring  cJleci.)  If  die  makwof  a  check,  payable  inatanUy, 
has  no  funds  at  the  time  is  the  bank  upon  which  it  is  drawn,  it 
ia,  when  uiisxpl«ned,  deemed  a  fraud ;  and  the  holder  can 
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.  suBtain  an  aotion  upon  it,  without  preaentment  for  payment,  or 
notice.     TVue  v.  T?umai,  4  Sheptey,  36. 

S.  (Grace.)  Where  the  maker  of  a  note  ia  eotitled  to  grace,  the 
indo«c»-haB  the  same  privilege.  Central  Bank  v.  AU^n,  4 
Sheplay,  41. 

IC  {Place  of  payment.)  Where  a  note  is  made  payable  at  a  par> 
ticular  bank,  and  before  the  day  of  payment  arrives,  that  bank 
haa  DO  place  of  buainess,  and  ceases  to  exist,  and  another  bank 
does  business  in  the  same  room  ;  if  it  be  necessary  to  make  a 
preseDtmenl  of  the  note  for  payment,  it  is  sufficient,  if  made  at 
that  room.    lb. 

4.  (Same.)  Where  a  note  is  made  payable  at  a  particular  place, 
the  reply  which  is  there  made  on  presentment  for  payment,  is 
adroisBiU^  in  evidence.    Ih. 

5.  {Reridenet  of  maker.)  Where  the  maker  of  a  note  baa  re- 
moved b^bre  it  falls  due,  end  his  residence  cannot  be  ascertain- 
ed by  leatfonable  diligence,  if  it  be  necessary  to  make  a  demand, 
it  may  he  made  at  his  former  residence.     lb. 

6.  {Same.)  The  replies  made  on  inquiry  for  the  maker's  place  of 
abode,  are  admissible  in  evidence.     lb, 

1.  {Records  of  notary.)  In  an  action  on  a  promissory  note,  or 
inland  bill  of  exchange,  the  original  records  of  a  deceased  notary 
public  are  admissible  in  evidetKe  to  prove  demand  and  notice. 
Homes  v.  Smith,  4  Shepley,  181. 

S.  (Some.)  A  copy  of  the  record  of  a  deceased  notary,  duly 
attested  by  the  clerk  of  the  court  in  the  county  where  auch 
record  is  filed,  is  admissible  in  evidence  to  prove  demand  and 
notice,  under  stat.  1631,  c.  101,  "  concerning  notaries  pabUc" 
lb. 

9.  {Same.)  The  statute  requires  all  copies  furnished  by  tba 
notary  to  be  under  his  hand  and  seal ;  but  it  does  not  require, 
that  the  record  itself  should  be  under  seal,  or  that  the  clerk  of 
the  court  should  affix  a  seal  to  his  copies  thereof.     Ih. 

10.  (Some.)  Although  the  recordsof  a  notary  public  are  admiiBi- 
ble  to  prove  demand  and  notice,  yet  in  Maine  they  are  not 
the  only  evidence,  but  the  facts  may  be  proved  by  other  testi- 
mony,   lb. 
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11.  {Same.)  If  &  bill  be  drawa  in  Maine  on  drawees  in  another 
state,  the  notarial  protest  is  admissible  in  evidence.  Clark  v. 
BigetoiB,  4  Shepley,  846. 

12.  {Waiver  of  demand,  fc.)  Where  W.  A.,  tbe  paree  of  a 
negotiable  note  then  payable,  indorsed  it  thus, "  W.^A.  bolden, 
Aug.  11,  1836,"  he  was  held  liable  without  demand  or  noticA. 
Bean  v.  Arnold,  4  Shepley,  351. 

13.  {Iiidorter.)  Each  indorser  of  a  promissory  note  is 
to  one  day  for  giving  notice  to  the  party  next  liable  ; 
time  is  to  be  calculated  from  the  day  on  which  the  notice 
fact  received,  and  is  not  enlarged,  if  he  has  received 
earlier  than  might  in  strictness  have  been  required.  Fa 
Rand,  4  Shepley,  453. 

14.  {Waiver  of  notice.)    The  words,  **  we  waive  all  jwtici 
promiserandindorsers,  and  guaranty  the  payment  at  all  i 
written  by  the  indorser  of  a  note  over  hia  name,  are  a  wuver  of 
both  demand  and  notice.     Farmer  v.  SeteaU,  4  Sfac^itvy,  456. 

15.  { Usury.)  The  sale  of  a  negotiable  note,  free  firom  usury 
when  made,  at  a  greater  discount  than  legal  interest,  is  not 
conclusive  evidence  of  usury,  although  the  party  making  the 
sale  is  unconditionally  liable  by  his  indorsement.     R. 

16.  {Lou  of.)  If  a  negotiable  note,  indorsed  in  blank  by  the 
payee,  be  lost  by  the  indorsee,  and  he  aflerwards  assigns  to 
another  his  right  thereto,  the  assignee  cannot  maintain  an  action 
at  law  in  his  own  name  upon  such  lost  note.  Willis  v.  Cresei/, 
5  Shepley,  9- 

17.  {Waiver  ofnoliee.)  A  waiver  by  an  indorser  of  a  note  of  all 
right  to  notice,  does  not  excuse  the  holder  from  making  a  de- 
mand upon  the  maker.     BumAom  v.  Webster,  5  Shepley,  50. 

18.  {Action  on.)  Where  a  demand  was  made  by  the  payee  of  a 
note  upon  the  maker  at  eight  o'clock  on  the  morning  of  the  day 
on  which  the  note  became  payable,  and  payment  not  being  then 
made,  a  suit  was  immediately  commenced  thereon ;  it  was  held, 
that  the  action  was  prematurely  brought,  and  could  not  ba 
maintained.    Lunt  v.  Adams,  5  Shepley,  280. 

19.  {PaytMe  to  married  woman.)    A  note  made  payable  to  a 

L    ,l,z<»i:,.,G00gIf 


4SZ  JuHspntdenee.  [Jan. 

mani^  womui,is  in  law  a  note  to  the  huiband,  and  becomea 
■nstaotly  bia  property  ;  and  her  indoiaemeat  transfeia  no  prop- 
erty  in  the  note.     Smage  v.  King,  5  Sheplsy,  801. 

20.  [SigwUvre  of.  —  AttignMteitt  providwg  for.)  If  tba  payee 
of  a  oegotjable  note  gire  his  assent  by  his  signature  to  ao  as- 
sigament,  wherein  provision  is  made  for  the  paymeot  of  the 
note,  or  (tf  a  part  of  it,  this  does  not  destroy  the  negotiable  char- 
acter o^  the  note,  or  destroy  a  ctHitiact  made  in  contemplatioa 
of  a  sale-  of  it,  and  it  may  be  aAerwards  legally  traosfeired, 
although  the  «flecl  may  be  to  make  the  ugnature  to  the  assign- 
roent  ineffectual,  unless  adopted  by  the  indonee.  HUUm  t. 
Sovikwiek,  5  Shepley,  303. 

21.  (Plaet  of  nolitx.)  If  a  person  direct  the  messengerof  a  bank 
to  leave  his  notices  at  a  certain  place,  a  notice  to  him,  as  in< 
doner  of  a  bill,  leK  by  the  messenger  at  that  place,  will  be 
deemed  sufficieat,  until  the  direction  is  countermanded,  or  ibe 
mesBODger  ia  otherwise  directed.  Eattem  Bank  r.  Brnm,  5 
Shepley,  356. 

22.  (Left  in  bank  for  eoUeaioti.)  Where  a  bill  is  le(t  in  a  bank 
for  cdCection,  although  the  bank  has  no  intereat  in  it,  yet  for 
the  purpoees  of  making  a  demaud,  and  of  receiving  and  tnms- 
mitthig  notices,  they  are  to  be  conudered  the  real  holdws. 
Warren  v.  Gilnaa,  5  Shepley,  S60. 

23.  (^Same.)  In  the  negotiation  of  this  buunesa,  the  cashier  is  the 
regularly  authorized  agent  of  the  bank;  and  any  communica- 
tions affecting  them  are  properly  addressed  to  him  in  lua  offi- 
cial capacity,    lb, 

24.  (Same.)  A  notary  employed  for  that  purpose  by  the  cashier 
of  a  bank,  to  which  die  bill  baa  been  indorsed  and  transmitted 
for  collection  only,  has  sufficient  authority  to  make  a  demaad, 
and  to  give  notice,    lb. 

26.  (Notia  to  indoner.)  If  due  notice  of  the  presentment  and 
non-payment  of  a  bill  be  given  to  an  indorser,  it  is  not  neces- 
sary that  he  ahould  also  be  notified  that  the  holder  will  bolt  to 
him  for  payment    lb. 

26.  (SoMU.)    Where  a  bill  which  was  drawn,  accepted  and  in- 
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doTsed  by  rwidenti  of  Bangor  nnd  inad«  payRble  M  a  bank  m  ~ 
Boston,  was  iodoned  to  a  bank  in  Bangor,  and  by  \hk\  bank  io- 
doned  and  transmitted  to  a  buik  in  Boston  for  cdlactibp,  and 
waa  by  direction  of  the  cashier  of  the  latter  bank  dnlyjiresented 
Oere  for  paymeat  by  a  notary,  and  notices  thereof  aitd  of  non- 
payment were  immediaiely  made  out  by  him  to  alllbe  prior 
parties,  and  transmitted  by  the  fiist  mail  to  the  cashier  of  the 
Bangor  bank ;  and  where  on  the  same  morning  Ae  notices 
reached  Bangor,  the  cashier  took  them  fnrni  die*  post-office,  and 
directed  one  to  the  indorser,  then  a  resident  of  that  city,  and 
inmadiately  re[daoed  it  in  the  poat-office ;  it  was  held,  d>al  as 
ttte  notice  came  from  the  notary  in  Boston,  that  this  mode  of 
trmnsinittinjg  it  was  sufficient    lb. 

37.  (Same.)  Where  the  indOTser  of  a  note  is  notified  of  the  de- 
nmnd  and  the  default  of  the  maker  by  mail,  ibe  notice  mnst  be 
pat  into  the  poat-office  on  the  day  of  the  demand,  or  in  season 
to  be  seat  by  the  first  mail  of  the  wcceeding  day.  Gwidman  y. 
Nirrtmi^  5  Sbepley,  S81. 

38.  (Ftvmise  by  indortar.)  If  the  indorser  of  a  note,  when  he 
knows  that  no  demand  has  been  made  upon  the  RMksr,  prom- 
iaea  to  pay  it,  he  will  be  liable.  Davit  v.  Gimen,  5  Shepley, 
887.  , 

39.  (Some.)  But  the  plaintiff  most  prove  affinnatiTely  that  the 
indorser  knew  that  there  had  been  no  demand.    A. 

80.  (iSsDM.)  Sack  knowledge  camMt  be  inferred  from  the  mem 
feet  of  the  promise  to  pay.    lb. 

31.  i^Ssme.)  If  it  be  proved  that  the  indoreer  knew,  at  the  time 
of  iko  promise,  that  no  demand  had  been  made,  it  is  to  be  pre- 
mimed  that  it  was  dene  with  a  kaowledge  of  hia  legal  rights. 
IK 

8S.  (Notia  by  notary.)  Where  a  bill  had  been  drawn  end  dated 
in  nriladelphia  by  C  di  H.,  who  resided  at  the  time  in  Mont- 
gomery, in  Alabama, upona  certain  firm  in  Mobile,  in  Alabama, 
it  was  held  that  a  protest  by  a  notary  in  Alabama,  under  bis 
seal,  stating  that  he  had  given  notice  to  the  drawers,  was  not 
sufficient  evidenoe  of  the  notice  ;  and  that  a  letter  put  into  the 


.  Google 


454  Juriaprudence.  [Jan. 

'  poet  office  by  the  notary,  addressed  to  C.  &  H.,  at  Philadelphia, 
*'     was  not  a  sufficient  notice.     Filler  v.  Norrii,  6  Wharton,  406. 

SS.  ( Equitiet. )  Although  the  taking  of  the  note  of  a  third  penoo 
as  collateral  security  for  a  pre-existing  debt,  without  more,  will 
not  place  the  taker  in  the  situation  of  a  bolder  for  value,  so  as 
to  proteoThini  against  the  equities  suhsisling  between  the  ori^nal 
ptrt'tea  W  the  note ;  yet  it  b  otherwise  if  there  is  a  new  and 
distinct  consideration  —  as  if  time  be  given  in  conaideratioii 
of  obtaining  the  note  as  security  for  the  debt,  dec.  Depeoi  v. 
Waddingtony  6  Wharton,  220. 

34.  {ConsidwtUoH.)  The  plaintifio,  who  were  crediton  of  A.  to 
the  amooMiSf  91500,  held  as  security  for  the  debt  a  bond  given 
by  a  third  'person  to  A.  for  about  92400.  A.  applied  to  them 
for  the  boaii-  alleging  that  he  had  an  opportunity  of  getting  the 
money  u^ofrit,  and  would  with  the  proceeds  pay  the  amount  of 
his  debt  to^heo).  The  bond  was  delivered  to  A.  upon  this  un- 
derstaadng.  A  few  days  alYerwards  A.  paid  the  plaiotiffi 
9800  in  cash,  and  gave  them  a  note  drawn  by  the  defendant  in 
his  favor  for  9^83,  as  security  for  the  balance.  Held,  that 
under  these  circumstances  the  note  of  the  defendant  was  taken 
upon  a  sufficient  consideration,  and  therefore  that  the  plainu^ 
were  entitled  to  recover  against  the  defendant,  although  there 
was  DO  consideration  between  him  and  A.     lb. 

BOND.  {ConditiofuU  tignature.)  If  the  obligor  in  a  bond,  bo 
written  that  it  appears  to  have  been  contemplated  by  the  parties 
that  it  should  be  signed  by  several,  sign  and  seal  the  paper,  and 
at  the  same  time  annex  a  reservation  or  condition  to  his  act, 
that  it  shall  not  be  binding  upon  him,  unless  «gned  by  the  other 
obligors  named,  be  will  not  be  bound  by  it,  unless  signed  also 
by  the  others  named  as  obligors  ;  but  if  the  bond  be  signed  and 
delivered  without  any  conditioner  reservation  annexed,  although 
under  an  expectation,  that  it  would  be  signed  by  the  othsn,  H  is 
his  deed,  and  it  will  be  binding  upon  him,  although  the  olheis 
do  not  sign  it.     HatJnns  v.  Lombard,  4  Shepley,  140. 

S.  {Amotml  of  damage*.)  In  action  on  a  bond  with  a  penalty, 
judgment  should  be  rendered  for  the  amount  of  the  penally,  and 
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flxecutioD  should  iMue  for  all  daniBgeB  snataiDed  at  the  time  of  ■' 
the  readition  of  judgment     Gardner  v.  Niietf  4  Shepley,  ^St9.-  *^ 
3.  {Action  OH.)    Ifa  bond  for  tbe  coDveyance  of  laad  upon  fiei> 
tain  conditions  be  assigned  by  the  obligee,  and  the  obligoi  upon 
the  back  of  the  bond  agree  under  his  hand  and  seal  vithJbe  as- 
aignee  by  name,  to  extend  the  time  of  performanceyUiniled  in 
the  condition  of  the  bond ;  an  action  thereon  cannot  be.support- 
ed  by  the  assignee  in  his  own  name.     Cole  y.  Bo<iJieh,  5  Sbep- 
ley,  310. 
4.  {Joint  or  itvertd.)    Where  tbe  penal  part  of  a  hond,  signed  by 
six  obligors,  is  joint  in  its  terms,  containing  nvt^iog  indicating 
a  several  interest,  or  a  several  liability,  and  the  condition  recites 
the  fleveral  agreement  of  each  to  secure  a  certain  proportion  of 
a  specified  sum  of  money  by  certain  notes,  to  be  iWrtber  secured 
by  a  mortgage  on  a  township,  subject  to  a  prior  «iOTtgage,  and 
concludes  by  saying,  "  if  we  shall  well  and  truly  keep  and  per- 
form our  said  several  agreements,  then  this  obligation  is  to  be 
void  as  to  each  one  so  performing,  otherwise  lo  remain  in  full 
force;  it  is  the  joint  bond  of  all  the  obligors.     Clark  v.  Wins-       ' 
low,  5  Sbepley,  349. 
6.  {Miarecital.)     Such  a  misrecital  of  the  record,  as  tbe  omission 
in  a  bond,  taken  by  the  sheriiTon  a  capiat  ad  respondendum,  of 
the  name  of  one  of  tbe  defendants  therein,  is  an  immaterial  va- 
riance, and  consequently  will  not  vitiate  the  bond.     KeUy  v. 
CotnmomBMlth,  9  Watla,  43. 
COLLISIQN.     {Mutval  negligence.)    It  is  an  undoubted  rule  that 
for  a  loss  arising  from  mutual  negligence,  neither  party  can 
recover  inacourt  of  common  law.  Sintpton  v.  Ha)td,6  Wbarton, 
SIL  - 
S.  {Same.}    And  this  rule  govems  the  case  of  shippers  of  goods 
on  J>oanl  of  vessels  which  have  come  into  collision,  to  the  injury 
of  tbe  goods,  as  veil  as  the  owners  of  the  vessels  themselves. 
R. 
3.  (rSmne.)    An  action  cannot  be  maintained,  therefore,  by  the 
owner  of  goods  on  board  of  a  vessel,  against  the  owners  of 
another  vessel,  to  recover  damages  for  an  injury  done  to  the 
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goods  by  the  eollinm  of  the  two  Toaads ;  if  there  have  been 
*f »  mutual  negligence  in  the  conduct  of  I^om  vho  hare  had  tlie 
,  Kiaela  ia  cbai^.    Ih. 

4^  <iSmu.)  In  an  actim  to  recover  damages  for  an  injury  to  goodi 
on'liottrd  of  a  vmeA  while  she  waa  Ijing  at  Bochor  in  the  lirer 
Delaware,  by  a  reisel  earning  up  the  river  in  the  night  time,  it 
was  heU  that  if  the  anchored  veisel  was  moored  in  the  channel 
without  a  visible  light  burning  at  the  time,  or  if  her  watch  was 
not  on  decbi  and  did  not  do  what  was  customary  for  the  purpose 
of  avoiding  a  collision,  there  was  such  negligence  as  to  bar  the 
action,  though  there  might  bave  been  negligence  on  the  other 
side ;  and  that  the  burthen  of  proof  lay  upon  the  plaintiff.     Jb. 

COMMON  CAARLBR.  (UmitatiM  of  rnpoanMtty).  The 
common  lav  reipoiwilnlity  of  a  carrier  may  be  abridged  by  the 
special  temn  of  the  acceplanee  of  the  goods ;  but  these  an  ez- 
oeptions  .which  leave  tbe  common  law  rule  in  force  as  to  all 
beside,  aai,  it  being  tbe  business  of  the  carrier  to  l»ing  his  case 
distinctly  .within  them,  they  are  to  be  strictly  interpreted.  At- 
vood  V.  ReJiaiKe  TVon*.  Co.,  9  Watts,  87. 

3.  (StoM.)  Excepted  "  dangers  of  the  navigation"  of  a  public 
canal,  ave  such  as  are  incident  to  it  when  the  trip  is  made  in 
coofoToiity  to  tbe  public  regnlations,  of  which  tbe  eurier  ia 
bound  to  take  notice  ;  consequently  damage  from  bilging  in  a 
lock  which  was  entered  in  conlraveolioB  of  the  rules  most  be 
compensated  by  him.     lb, 

COMPLAINT.  {Oalk.)  Where  criminal  prosecutions  originate, 
under  a  statute,  on  complaint,  one  under  oatii  or  affirmation  is 
implied,  as  a  part  of  the  technical  meaning  of  the  terms. 
CampheUv.  Thompson,  4  Shepley,  117. 

CONDITION.  (Wlun  condiHrnut  Kmtation.)  If  a  omditioa 
subsequent  be  followed  by  a  limitation  over,  in  oase'  (be  oon- 
dition  is  not  complied  with,  or  there  isa  breach  of  it,  it  is  leimed 
a  conditional  limitation,  and  takes  effect  without  any  entry  or 
claim,  sod  tio  act  is  necessary  to  vest  tbe  estate  in  the  party  to 
whom  it  is  limited.    Steanu  v.  dodfrey,  4  Shepley,  156. 

OONSPIBACY.     {StOmretf.)    A  conspiracy  ia  in  its  oatorea 
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joint  offence ;  less  than  two  persom  cuun 
and  .  where  Itaia  ofieoce  ia  charged,  the  co 
separate  trial.     CommoniBtahk  t.  Meauon,  2 

2.  (Same.)  To  make  a  coDspirecy  an  iodii 
must  be  either  a  direct  intention  that  injury 
or  the  object  must  be  to  benefit  the  conspira 
of  the  public,  or  the  oppression  of  individui 
V.  Ridgway,  2  Ashmead,  347. 

3.  (Same.)  The  vital  principle,  in  a  charge  < 
fraudulent  And  corrupt  combination  bettreen 
erates  in  crime ;  and  the  combination  must 
direct  evidence,  or  through  the  exhibition  of 
as  necessarily  tend  to  its  establishment.     lb 

CONTRACT.  (Place  ofdelivety.)  If  no  pi 
the  contract  for  the  delivery  of  specific  articles,  H^  the  duty  of 
the  debtor  to  ascertain  from  the  creditor  where  be  would  receive 
them  i  and  if  this  be  not  done,  the  mere  fact  that  tW  debtor  had 
the  articles  at  his  own  dwelling-house  at  the  time,  fiunishee  no 
defence.     Bean  v.  Simpton,  4  Shepley,  49. 

2.  (Parol — for  the  pwekate  of  lands.)  PaynMats  made  under  a 
parol  contract  for  the  purchase  of  land  cannot  be  reclaimed  so 
long  as  the  seller  is  not  in  fault ;  but  if  be,  wilhaut  any  justifia- 
ble cause,  repudiate  the  contract  and  refuse  to  be  bound  by  it, 
a  right  of  action  will  accrue  to  the  purchaser  to  recover  back 
the  money  paid,  to  the  extent  required  by  the  principles  of  jus- 
tice and  equity.     Richards  v.  Allen,  5  Shepley,  396. 

^..(Sante.)  If  the  purchaser  under  such  parol  contract  enter  into 
the  poesesnon  of  the  land,  the  amount  of  the  benefit  received 
by  him  from  the  occupation  should  be  deducted  from  the  money 
paid,     ifi- 

4.  (Same.)  U  the  seller  convey  the  land  lo  a  third  person,  and 
thus  by  his  own  act  deprive  himself  of  the  power  of  fulfilment 
of  such  parol  contract,  it  excuses  the  purchaser  from  tbe  neces- 
sity of  making  a  tender  of  the  remaining  purchase  money,  and 
demanding  a  deed.     R. 

5.  (&me.)  The  cause  of  action  does  not  accnie  to  the  puicboter 
VOL.  xxn.  —  NO.  Ln.  30 
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1^    under  such  parol  contract,  until  th«  seller  ia  in  fault,  and  there- 
.*%  fore  the  statute  of  limitations  begins  to  run  only  from  that  time. 

GjjVlace  of  performance.)  The  presumption  of  the  law  ia,  that  a 
conCract  is  intended  to  be  perfoTmed  in  the  place  or  country  in 
^hich  it  is  made,  if  there  be  not  an  express  agreement  or 
necessary  implication  that  it  is  to  be  performed  elsewhere ;  sod 
whenever  such  understanding  is  not  apparent,  the  law  of  tbe 
contract  is  tbe  law  of  tbe  place  when  it  was  made.  AlUkoate 
r.  Ramsay,  6  Wharton,  331. 

7.  (Same.)  On  a  contract  made  in  one  state  of  the  union  for  the 
payment  of  money,  the  debtor  is  oot  hound  to  go  to  another 
state  to  tender  the  money  to  the  creditor.     Ih. 

B.  (Law  of.)  Where  A.  residing  in  Pennsylvania,  had  obtained 
a  judgment  against  6.,  who  resided  in  New  Jersey,  and  tbe 
defendant,  who  also  resided  in  New  Jersey,  made  a  verbal 
promise  to,.pay  the  money  for  B.  if  A.  would  wait  a  certain 
time :  it  vaqheld,  that  this  promise  was  void  under  the  statute 
of  frauds;  of  New  Jersey,  and  that  an  action  could  not  be 
maintain<^  upon  it  against  the  defendant  in  tbe  courts  of 
Pennsyltvnia.    lb. 

9.  {Timei».)  Parties  contracting  for  the  purchase  and  sale  of  land 
may  lORke  the  time  of  payment  of  the  purchase-money  essential 
to  the  contract,  so  that  if  the  money  be  not  paid  at  tbe  times 
stipulated,  tbe  contract  shall  be  null  and  void  ;  and  the  vendee 
cannot  compel  its  specific  execution,  although  previously  in 
port  performed.    Dauchy  v.  Pond,  9  Watts,  49. 

CONVEYANCE.  {Boundary  agreed.)  Where  the  parties  to  a 
conveyance  agree  upon  and  mark  out  a  line  of  boundary,  and 
the  possession  is  in  accordance  with  it  for  such  length  of  time 
as  nrny  give  a  title  by  disseizin,  the  line  cannot  be.  disturbed, 
although  found  to  have  been  erroneously  established,  tmless 
there  be  clear  proof  that  the  possession  was  not  advene.  Moody 
T.  Nichols,  4  Shepley,  23. 

S.  (Same.)  The  declaration  of  the  grantee,  made  to  a  third  pei^ 
■on  more  thao  twenty  yeara  afVer  the  line  was  agreed  on  by  ihe 
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parties,  that  he  claimed  no  more  Iban  the  number  of  acrd|| 
stated  in  the  deed,  and  that  if  he  had  more  in  his  poBsesaiouV  - 
was  occasioned  by  mistake,  without  any  acts  of  either  nij|P;> ' 
cao  have  no  influence  upon  their  rights.    R.  ^f 

3.  {Samt.)  Where  land  is  described  in  a  deed  hj  boundaries  on 
three  sides,  and  is  to  eitend  west  so  far  as  to  inctnde  a  i^iiain 
number  of  acres,  and  the  parties  to  the  deed  af\er«ards  agree 
upoQ  and  mark  that  line,  and  a  fence  is  erected  therMn,  and 
the  possession  is  according  to  it  for  many  years,  and  no  other 
line  is  known  between  tbem ;  and  the  grantor  then  makes  a 
deed  of  land  to  another  person,  describing  it  repeatedly  as 
bounding  on  that  side,  upon  the  west  line  of  land  previously 
sold  ;  no  land  passes  by  this  deed  east  of  that  line.     lb. 

4.  ( Conslntctton.)  If  the  proprietor  of  land  on  whtch  are  a  mill 
and  mill  privilege  grant  to  one  son  "  the  usCv'^nivilege  and 
benefit  of  one  half  of  a  saw-mill,^'  and  on  the  'same  day  grant 
to  another  son  a  tract  of  land,  including  that  wheteoo  the  milt 
stood,  "excepting  the  privilege  of  one  half  of  S'saw  mill  con- 
veyed to  "  the  other  son,  "  and  his  heirs ; "  the  gimnt  and  the 
reservation  are  to  be  construed  together  to  eseeAain  the  in- 
tention of  the  parties  ;  and  one  half  of  the  mill  and  mill  privilege  "- 
pass  by  the  grant.     Moore  v.  Fletcher,  4  Shepley,  63. 

5.  {Mill  privilege.)  The  words,  mill  privilege,  or  the  privilege  of 
a  mill,  In  a  grant,  are  to  be  understood  ss  meaning  the  land  on 
which  the  mill  and  its  appendages  stand  and  the  land  and  water 
dieD  actually  and  commonly  used  with  ttie  mill  and  necessary 
to  the  enjoyment  thereof.     R. 

6.  (Same.)  The  omission  to  use  a  portion  of  the  mill  yard  for  a 
single  year  will  not  prevent  its  becoming  a  part  of  it  by  ap- 
propriatioa  and  long  use.     lb. 

Y.  (Same.)  Nor  can  the  quantity  of  land  be  lessened  by  proof, 
ihA^  the  tnill  might  have  been  well  used  by  the  occupation  of 
less  land,  than  was  in  fact  used.     lb. 

8.  ( Thread  of  a  Hvtr.)  The  general  rule  is,  that  lands  bounded 
upon  rivers  or  streams  of  water  extend  to  the  thread  of  the 
stream,  unless  the  description  be  such  as  to  show  a  difierent 
intention.    Nickerion  v.  Crauford,  4  Shepley,  346. 
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4.  (Some.)  And  if  land  be  described  in  the  grant  w  extending 
.from  a  road  northerly  **Io  the  margin  of  the  cove,  tbence 
justerly  along  the  margin  of  the  cove  about  eleven  rods,"  and 
{ffDce  Bouiherly  to  the  road ;  the  land  granted  extends  but  to 
'ihe  edge  of  the  water  and  the  flats  are  not  included.  lb. 
iQ.  .(DUlance.)  Where  no  monumenta  are  named  in  a  grant,  and 
none  are  intended  to  be  eflerwards  designated  as  evideDce  of  the 
oxt«uitX)f  it,  the  distance  stated  therein  must  govern.  MaekioM 
V.  WHitney,  4  Shepley,  343. 

11.  (Stmey.)  But  where  the  legislature  make  a  gtaDt,  and 
require  by  the  terms  of  it,  that  an  actual  surrey  shall  be  mode, 
so  that  the-  htod  granted  may  be  designated  upon  the  earth  and 
separated  from  the  ungnnted  tand,  and  th^  the  survey  and  plan 
shall  be  returned  aod  accepted  by  Ihe  grantors  before  the  title 
passes  to  the  granleei  and  the  survey  is  made,  and  the  plan  is 
relurued  aod  accepted ;  the  extent  of  the  grant  ia  to  be  de- 
termined by  the  actual  locati(»i  upon  the  earth.    Ji^. 

12.  (S[un«.)  Where  tbera  is  an  excess  of  measure  in  ma  uieient 
survey  and  location  of  a  grant,  amounting  to  one  seveiiieeBth 
part,  altbough  it  is  the  province  of  the  jury  to  decide  what 
circumslsDces  occasioned  the  excess,  and  what  was  the  iaten* 
tion  of  the  party  making  it,  and  to  determine  whether  there  was 
fraud  01  not ;  yet  the  mere  fact  of  the  existence  of  such  exoen 
will  not  warrant  the  jury  in  drawing  the  inference  that  there 
was  fraud.     lb. 

13.  ( Thread  of  a  river — Milfyond.)  If  the  line  of  land  otmveyed 
be  described  as  commencing  at  a  stake  by  the  side  of  a  mill 
pond,  which  pond  is  caused  by  a  dam  acroea  a  fresh  water  rives 
overflowing  its  banks  in  the  spring  but  admitting  aU  the  water 
within  the  channel  of  the  river  in  the  summer,  and  IVom  thence 
Tunning  from  the  pond  and  returning  to  another  stake  "  by  the 
aide  of  the  river  or  mill  pond,"  and  running  "by  the  said  pood 
to  the  first  mentioned  bounds ; "  the  grant  extends  to  tha  thread 
of  the  river.    Lovjell  v.  Robinton,  4  Shepley,  357. 

14.  (Same.)  And  if  the  description  be  "  running  by  the  side  of 
the  mill  pond,'*  the  land  overflowed  in  the  spring  passes  by  the 
grant.     lb. 
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]&.  {MtmamaU.)  Where  boundaries,  length  of  linea  and  poinU 
of  conpasa  are  all  given  in  a  deed,  and  the  firat-named  monu*' 
ment  cannot  be  found,  but  the  others  are  asoertained  ;  tbe.&ft 
monument  may  be  ascertained,  in  the  absence  of  all  other  te«i- 
raony,  by  beginning  al  the  second  monument  and  running  back 
the  number  of  rods  mentioned  in  the  deed  in  the  direction  there 
^ven.     Seidaiaparger  t.  Spear,  5  Shepley,  123. 

16.  (Miiltanddam.)  Where  the  owner  of  land  flowed  by  a  mill 
dam  sells  the  mills  and  dam  and  retains  tbe  land,  the  light  to 
Aow  the  land  to  tbe  extent  to  which  it  was  (hen  flowed,  without 
payment  of  damages,  passes  by  tbe  grant ;  but  where  the  owner 
wUs  the  land  flowed,  and  retains  the  mills  and  dam  Without  re- 
•erving  the  right  to  flow,  he  is  not  protected  tnva  tbe  payment 
of  damages.    Preble  v.  Reed,  5  Sbepley,  169. 

17.  (Grant  ofrntU.)  The  grant  of  a  sawmill  and  grist-mill  car- 
ries also  tbe  use  of  the  head  of  water  necessary  to  their  enjoy- 
ment, with  all  incidents  and  appurtenances,  as  for  as  the  right 
to  oonrej  to  this  extent  existed  in  tbe  grantor.  Rackley  v. 
^rag»e,  5  Sbepley,  381. 

16.  (&DM.)  If  such  grant  cannot  be  beneficially  en}Vfed  without 
causing  the  water  to  flow  back  upon  other  lands  of  the  grantor, 
a  right  to  do  this  passes  to  the  extent  to  which  il'has  been 
flowed  before  the  grant,  by  which  all  privies  in  estate  under  the 
grantor  are  boond.     lb. 

CORPORATION.  (At  eommon  law.)  Corporations  ori^mttng 
aceotding  to  the  rules  of  the  common  law  must  be  governed  by 
it  in  their  mode  of  organization,  in  the  manner  of  exercising 
thejr  powers,  and  in  tbe  use  of  the  capacities  conferred ;  and 
when  one  claims  its  ori^from  such  a  source,  its  rules  must  be 

'  regarded  in  deciding  upon  its  legal  existence.  Penobseot  Boom 
Corp.  V.  Lamsort,  4  Shepley,  234. 

2.  (By  legislaiitie  act.)  But  the  legislature  may  create  a  corpora- 
tion, not  only  without  conforming  to  such  rules,  hut  in  disregard 
of  them ;  and  when  a  corporation  is  thus  created,  its  existence, 
powers,  capacities,  and  the  mode  of  exercising  them,  must  de- 
pend upon  the  law  creating  it.     R. 
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3.  {Defence  agmmt  aaian  by.)  In  an  action  by  a  corporation, 
tha  dereodant  cannot  take  adranlage  of  any  abuBe  or  misuse  of 
the' corporate  powers,  not  applicable  to  tbe  question  in  con- 
troT«i%y  t  or  object  that  no  mode  of  service,  or  of  attachment, 
or  means  of  redress  or  relief,  against  such  corporation  is  pro> 
Tided.    Ji. 

4.  {Righl  of  ahareholder.)  Where  an  individual  stockholder 
ihofAin  has  mone?  of  a  corporation  in  his  hands,  accruing  from 
a  sate  of  corporate  proper(y,another  shareholder  cannot  recover 
his  proportion  of  it  in  an  action  for  money  had  and  received. 
Hodsdon  V.  Copeland,  4  Shepley,  314. 

5.  (Same.)  But  if  the  corporation  assent  to  a  sale  of  its  property 
by  one  of  its  members,  and  to  a  distribution  of  the  proceeds  of 
such  sale  among  the  holders  of  the  shares,  each  may  recover 
his  proportion  thereof  in  an  action  against  the  holder  of  tbe 
money.     lb. 

6.  {By  Imefofthe  itatea.)  Private  corporations  existing  by  the 
laws  of  other  stales  have  power  to  sue  in  their  corporate  name 
in  Maine,  but  their  existence  must  be  proved  by  satisfactory 
evidence,  like  any  other  material  facts.  Savage  Mamtf.  Co.  t. 
Armstrong,  5  Shepley,  34. 

7.  {ExisUKee  of.)     If  the  defendant  in  an  action  brought  in  the 
name  of  a  corporation  would  deny  its  existence,  be  musi  doit~. 
by  plAi  in  abatement,  as  pleading  to  the  merits  admits  the  com* 
petency  of  the  plainliffe  to  sue  in  the  name  assumed.     lb. 

8.  (BMa  of.)  The  books  of  a  corporation  are  the  regular  evi- 
dence of  its  corporate  acts.     Co^n  v.  Collins,  5  Shepley,  440. 

9.  (Same.)  Where  the  records  of  a  corporation  are  in  exi^iKe 
and  can  be  obtained,  parol  evidence  is  inadmissible  to  prove 
tiio  acceptanceof  thecharter,or  to  prove  what  persons  are  mem- 
bers of  tbe  corporation.     lb. 

10.  [Forfeiture  of  charier.)  As  a  general  rule,  a  corporation 
may  forfeit  its  charter  by  misuser  or  nonuser,  judicially  ascer- 
tained, viz.,  by  idre  facial,  where  an  existing  corporation 
abuses  its  powers ;  and  by  quo  viarranto,  where  a  corporation 
de  faclo  assumes  authoriiies  which  do  not  pertain  to  it.  Cosi- 
tiwnwealtk  v.  Bmk  of  the  V.  States,  2  Ashmead,  349. 
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11.  ^^Acceptance  h/.)  In  a  proceeding  penal  in  ils  charaoter,  the 
fact  or  the  acceptance  of  a  law,  b^  a  cor|>craiioD,  must  be  in 
some  VAj  affirmatively  abown  lo  the  BatisfactioD  of  the  court ; 
and  an  acceptance  of  it  cannot  be  inferred,  upon  which  to 
ground  a  forfeiture  of  ita  charter.    lb. 

12.  {Foreign.)  Trusteesof  a  foreign  corporation, appoioled  by  a 
court  of  equity,  may  maintain  an  action  in  their  own  names, 
upon  a  negotiable  note,  which  came  to  their  hands  with  the 
other  assets  of  the  institution.  Stewart  v.  7nmr.  Co.,  9  Watts, 
126. 

13.  {Same.)  A  foreign  corporaiioa  may  maintain  an  action  in  its 
own  name,  or  that  of  its  trustees,  in  the  courts  of  Pennsylvania. 
lb. 

COURT.  {Adjovntmmt.)  A  day  to  which  a  court  tbs  adjourn- 
ed is  part  of  the  same  term  at  which  the  adjournment  was  made. 
Leib  V.  CommoRiMoIM,  9  Watts,  300. 

COVENANT.  {Joint  or  leeeral.)  If  a  covenant  ba  by  several 
with  one,  if  the  interest  be  separate,  and  the  perfiEOoiance  can- 
not be  made  jointly,  the  covenant  must  be  regard^aa  several, 
unless  the  intention  of  the  parties  appears  to  have  been,  that 
each  should  be  bound  for  the  performance  of  the  other.  Haskiju 
V.  Lomiard,  4  Shepley,  140. 

2.  {Same.)  Where  three  convey  lands  in  the  same  d^d,  cove* 
nanting  to  warrant  and  defend  the  premises  against  4lP  lawful 
claims  and  demands  of  all  persona  claiming  by,  ibivagh,  or 
under  them,  they  ar^  all  liable  on  the  covenant,  if  a  legaJ  claim 
under  one  of  the  three  existed  at  the  time.  CarUlon  s,  Tyler, 
4  Shepley,  392. 

S.  {Independent.)  By  articles  of  agreement  under  seal  between 
the  plaintiff  and  defendant,  the  defendant  agreed  to  lake 
a  certain  portion  of  a  railroad  contract,  which  the  plaintiff 
bad  entered  into  vrith  a  railroad  company,  at  a  certain 
rate,  and  to  pay  the  plaintiff  a  certain  sum  for  it ;  and  the 
plaintiff  agreed  to  give  the  defendant  a  power  of  attorney  to  do 
all  business  pertaining  to  the  contract  if  accepted  by  the  com- 
pany :  Held,  that  these  were  independent  covenants,  and  that  it 
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,  •  was  not  Decenary  for  the  plBiotiff  (o  prove  that  he  had  given  ot 
offered  to  give  the  defendant  the  power  ot  attorney  meDtioned 
in  the  agreement.     Quinlan  v.  Daott,  6  Wharton,  169. 

IIAMAGE9.  {Loit  of  lime.)  In  an  action  to  recover  the  price 
or  nncliinery  made  by  the  plaintiff  for  the  defendant,  where  the 
defence  and  evidence  are  that  the  machinery  is  defective,  if  the 
defendant  have  procured  the  machinery  to  be  made  good,  the 
time  oeceasarily  toal  in  the  procen,  unless  so  small  as  to  fall 
within  the  maxim  de  mfntmu,  dec.  would  be  a  legitimate  subject 
of  compen«don  -,  though  time  lost  by  working  on  with  it  in  a 
defective  condition  would  not  be.  Cumming  v.  Garside,  6 
Wharton,  299. 

3.  {Foreietn  aauu.)  In  an  action  for  a  nuisance  created  by  ob- 
structing^  stream  made  navigable  by  law,  if  it  appear  that  the 
injury  to  the  plaintiff  aroee  from  causes  which  might  have  been 
foreseen,  such  as  ordinary  periodical  fVesheta  or  the  collection 
of  ice,  he  whose  superstructure  is  the  immediate  cause  of  tbe 
mischief  shall  be  liable  to  damages ;  but  if  the  injury  be  occa- 
sioned by  an  act  of  providence,  which  could  not  have  been  an- 
ticipated, the  defendant  will  not  be  liable.  B*tf  v.  JITCIw- 
todc,  9  Watts,  119. 

DEATH'BED  DECLARATIONS.  {Wheit  admi$»a,U  in  ai- 
denee.)  To  make  death>bed  declarations  admissible  in  evidence, 
they  must  proceed  from  a  person  under  apprehension  of  im- 
pending diseolutinn  ;  and  a  sense  of  impending  death  existing  in 
the  mind  of  the  declarant  is  a  prerequisite  to  the  admiBsion  of 
death-bed  declarations  in  evidence.  Cotimotatealtk  v.  WiUitmi, 
2  Ashmead,  69. 

S.  (Smne.)  It  is  not  essential  that  the  sense  of  impending  death 
should  be  expressed  by  the  dying  man  himself;  but  it  may  be 
collected  either  from  the  circumHtances  of  the  case,  as  tbe  na- 
ture of  the  wound  and  state  of  the  body,  or  from  expressions 
used  by  tbe  deceased.    lb. 

3.  (Same.)  Of  the  existence  of  the  consciousness  of  approaching 
death,  the  judge  who  tries  the  cause  must  be  satisfied,  before 
he  admits  such  declaratioBS  in  eTidenee.     Ih. 
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4.  (Same.)  Where  declarations  ore  ofiered  in  evidence  Kgainst  u^ 
defendant,  made  by  one  most  mortalljr  wounded,  as  to  who  wfs  ^ 
the  perpetrator  of  the  injury  and  the  facts  which  attended  it,' 
prima  facie  evidence  is  submitted  to  the  judge,  that  they  ji^ra 
mode  under  a  coosciousness  of  impeoding  death,  .and .  then  the 
evidence  is  received,  and  left  to  the  jury  to  detmnine  whether 
the  deceased  was  really  in  such  circurastancea,  <ir  used  such 
expressions,  from  which  the  apprehension  in  quosUoQ  was  in- 
ferred.    Comntomeeaith  v,  Murray,  2  Ashmead,  41. 

5.  (Same.)  The  consciousness  of  death  may  be  inferred  by  the 
judge  from  the  nature  of  the  wound,  or  state  of  illuess,  or  other 
circumstances  of  the  case,  although  the  deceosal  may  not 
hare  expressed  any  apprehension  of  danger.     lb. 

DEED.  (Good  tiik.)  A  contract  to  make  and  exeeiAe  "  a  good 
and  sufficient  deed  to  convey  the  title  to  said  premises,*'  is  not 
performed,  unless  a  good  title  to  the  land  passes  by  the  deed. 
Hill  V.  Hohart,  4  Shepley,  164. 

5.  (Priority  of  register.)  Where  two  deeds,  dated  and  acknow- 
ledged at  diflerant  times,  are  recorded  upon  the  same  day,  their 
priority  of  registry  must  be  determined  by  the  record  atone,  and 
no  parol  evidence  is  admissible  to  q}iow  which  was  first  receiv- 
ed.    Hatch  V.  HaskiM,  5  Shepley,  391. 

3.  (Same.)  The  order  in  which  deeds  are  entered  upon  the  book 
of  records  fumisfaea  no  evidence  that  one  was  received  prior  to 
the  other.    R. 

4.  (Same.)  Where,  so  far  as  it  respects  the  record,  the  rights  un- 
der two  deeds  are  equal,  the  title  under  the  one  firat  made  is 
not  defeated  or  impaired  by  such  registry  of  the  second  ;  but  to 
give  the  second  deed  priority,  it  must  be  first  recorded,    lb. 

6.  (Delioery.)  As  the  possession  and  production  of  a  deed  by 
the  grantee  is  prima  facte  evidence  of  its  having  been  deliver* 
ed,  10  if  it  be  found  in  the  hands  of  the  grantor,  the  presump- 
tion arises  that  no  delivery  has  been  made.     lb. 

6.  (Regittrg.)  The  registry  of  a  deed,  without  acknowledgment, 
Is  illegal,  and  confers  no  priority,  and  gives  no  rights.  DeWitt 
T.  MouUm,  5  Shepley,  41S. 
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.7.  (&mf ,)  When  a  deed  is  jllegallir  Tegistered,  it  u  not  constroc- 


tire  notice  to  third  persons,  and  should  Dot  be  admitted  io  e 


.  dence  to  affect  their  rights.  Ih. 
DEPOSITIONS.  {Leading  queition.)  Where  depoeitioiu  aie 
taken  before  a  megtstrale,  with  notice  to  the  opposing  paitr, 
objections  to  the  form  of  the  questions  as  leading  must  be  made 
at  tbe  time  the  questions  are  put,  or  they  will  be  considered  as 
waived ;  and  if  the  opposite  party  neglects  to  attend  at  ibe 
taking,  he  cannot  make  such  objections  at  the  trial.  RotM  v. 
Godfrey,-*  Shepley,  138. 

2.  {Taiten  utotker  Mtaiet.)    Iftbeoathbe  duly  administered, 
there  is  «  want  of  accuracy  and  formality  in  the  return  of  the 
magistrate,  living' in  another  sUte,  and  taking  the  depoaitioa 
Ibere.  under  a  dedinau  issued  from  the  court  of  common  pleas, 

'  uttder  tbe  Stat.  1831,  c.  85,  sec.  7,  that  court  baa  power  to 
adroit  the  deposition  in  evidence  or  to  reject  it  Saletf  v. 
Godfrey,  4  Shepley,  SOS. 
DIVORCE.  (Judgment  in  former  Ithei.)  Where  a  libel  for  di- 
vorce for  (he  cause  of  adultery,  alleging  that  the  oBence  was 
committed  with  divers  petsons,  some  of  whom  are  named,  and 
aome  are  said  to  be  unknown,  within  a  specified  time,  has  been 
tried,  and  thereupMi  judgment  has  been  duly  rendered  that  the 
libel  was  not  sustained ;  eucb  judgment,  while  i(  remains  in 
force,  is  a  bar  to  any  after  libel  for  o&'ences  committed  within 
the  period  alleged  in  tbe  first  libel.  Vance  v.  Ftnce,  5  Shep- 
ley, 203. 

3.  {Same.)  But  If  the  last  libel  alleges  that  the  offences  were 
committed  within  a  certain  period,  including  time  prior  and 
subsequent  to  the  filing  of  the  first,  and  it  does  not  appear  that 
the  causes  of  complaint  were  the  same  in  both,  the  judgment  is 
no  bar  to  such  ofiences  as  may  be  proved  to  have  been  com- 
mitted after  tbe  filing  of  tbe  first  libel.     lb. 

DONATIO  CAUSA  MORTIS.  {What  u  eieential  to.)  It  b  es- 
sential to  a  good  gifl  causa  tnortit,  that  the  donor  should  make 
it  in  his  last  illness,  and  in  contemplation  and  expectation  of 
death ;  and  If  he  recover,  tbe  gift  becomes  void.  Weitoit  v. 
HigiU,  5  Shepley,  387. 
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2.  {Expeetalum  of  death.)    Where  tbe  gift  wss  made  while  the     t* 
doDee  was  in  expecUttioa  of  immediate  death  from  comumpti^p,^* 
and  he  aAerwards  so  far  recovered  aa  to  ailend  lo  his  oidiaaiy 
busiaeas  for  eight  months,  but  finally  died  fraia  the  same  <Hb* 
ease ;  such  gifl  cannot  be  supported  as  a  donatio  taaiajnortU. 

lb, 

3.  (Indorsement  of  a  note.)  The  indorsement  of  a  promiaaory 
note  by  the  donee,  cannot  be  the  subject  of  a  giA  cauaamortit, 
so  as  to  render  his  estate  liable  on  his  indoraemeak-    R. 

DURESS.  (By  Uaofid  impriaonment.)  A.  lawi'al  ivprisODment 
ia  no  duresa.    Eddy  v.  Rerrin,  5  Shepley,  336.     ^ 

8.  (Same.)  Where  the  defendant  was  induced,  from  tbe  threat  of 
a  lawfot  imprisoDment  upon  a  warrant  for  an  assault  and  bat- 
tery upon  the  plaintiff,  to  submit  to  others  tbe  amount  Iq  be  paid 
as  a  satisfaction  for  the  injury,  and  also  to  give  a  note  for  (he 
amount  thus  ascertained,  such  note  cannot  be  avoided  for  du- 
ress.    R.  > 

9.  (Same.)  But  had  the  note  been  obtained  from  threats  of  an 
unlawful  imprisonment,  it  might  have  been  avoided.     lb.    _, 

EDUCATION.  (AOoKOKix  for.)  Although  courts  of  equity 
recognise  the  common  law  obligation  of  a  father  to  support  his 
children,  and  generally  refuse  to  assist  bim  from  their  private 
estates  ;  yet,  where  be  is  without  any  means,  or  without  ade- 
quate means  to  maintain  and  educate  them,  according  to  their 
future  expectations  in  life,  equity  will  interpose,  and  make  him 
an  allowance  out  of  tbe  estate  of  bis  children  for  that  purpose. 
Nmport  V.  Cook,  2  Ashroead,  333. 

S.  (Same.)  In  a  case  of  cjear  and  manifest  uj^ncy,  a  court  of 
chancery  will  not  hesitate  in  breaking  into  the  principal  of  a 
vested  legacy,  for  tbe  purposes  of  educating  an  infant  legatee. 
R. 

ENDORSER.  {Of  inttrmunt  not  negotiable.)  A  blank  endorse- 
ment of  a  note,  in  its  terms  not  negotiable,  aAer  It  becomes  due 
and  payable,  creates  such  a  liability  of  the  endorser,  that  the 
endorsee  may  maintain  sn  aclitm  against  him  in  his  own  name. 
Leidg  v.  Tammany,  9  Watts,  353. 
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'^^ENTRY.     {On  land.)    An  antry  upon  laud  will  avoid  tho  op«- 

,Atioo  of  the  statute  of  limitations ;  but  it  must  be  accoinpaoied 

by  Ma  explicit  declaration,  or  an  act  of  notorious  dominion,  by 

which  the  claimant  challenges  the  right  of  the  occupanL    AlU- 

mut  V.  CoBipbeU,  9  Watts,  28. 

EQUITY.    (Frmdvlent  agtnt.)    If  one  undertakes  to  procure  a 

deed  of  land  for  another,  who  pays  the  coosideratioD  (herefor  in 

aocordanee  with  a  previous  agreement,  but  &audulently  takes 

the  conveyance  to  himself,  such  agent  may  be  compalled  by 

hill  in  e<]uity  to  convey  the  land  to  him  who  made  the  contract 

and  paid  the  conaideration.    PiUtbary  r,  PiUabwj,  5  Sbep- 

ley,  107, 

EV1DEN$B.    (Dteiaratimu  of  nppoied  duieixor.)    The  de- 

,  claratioili  of  one  setting  up  a  title  by  disseizin,  that  he  held  in 

■uhordination  to  the  title  of  the  owner,  are  admissifala  in  evidence. 

Orme  v.  IdanAaU,  4  Shapley,  37. 

5.  {Same.)  ■  But  his  declarations  to  a  stranger  to  the  title,  tbat  be 
held  advaraely  to  the  owner,  are  not  admissible  in  evidence  Id 
prove  a  disseizin.    R, 

3.  (DoamttMt  prodwtd  on  nottee.)  If  a  htdk.  or  document  be 
called  for  by  a  notice  to  produce  it,  and  it  be  produced,  ^ 
mere  notice  does  not  make  it  evidence ;  but  if  the  par^  giving 
the  notice  takes  and  inspects  it,  he  takes  it  as  testimony  to  be 
used  by  either  party  if  material  to  the  issue.  Patebtcol  Boom 
Corp.  V.  LamMon,  4  Shepley,  224. 

1.  (AiprssnoM  of  vUnxit.)  Where  a  witness  speaks  of  his  im- 
pressions, if  it  be  understood,  that  the  fact  is  imprened  upon 
his  memory,  but  that  hia  recollection  does  not  rise  to  positive 
assurance,  it  will  he  admissible  evidence  for  the  eoosidentkni 
of  the  jury ;  but  if  Ibe  impression  be  not  derived  from  recdlec- 
tion  of  the  fact,  and  be  so  slight,  that  it  may  have  been  derived 
from  the  information  of  others,  or  aorae  unwarrantable  dedoc- 
tion  of  the  nund,  it  cannot  be  received.  Clark  v.  Bigeiow,  4 
Shepley,  246. 

6.  {ReUoK  by  part.)  In  an  action  of  assumpsit  by  several 
plaintifis,  where  they  call  a  witness  who  is  objected  to  aa  in- 
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tenated  in  the  event  of  the  suit,  a  Faleue  under  » 
executed  by  but  part  of  them,  diacbarges  the  joint 
renden  the  witness  competent.  Haley  v.  Godfrei 
305. 

6.  {DisertdiUng  om"*  own  vnineu,)  The  rule  that 
not  discredit  his  own  witness,  by  proTing  that  he  ha 
tradictory  stalemeDta  at  other  times,  does  not  ap 
cases  where  the  party  is  under  the  necessity  of  cal 
serihing  witnesses  to  an  instrument.  Demuii  v.  J 
ley,  19. 

7.  (Snne.)  Where  the  party  in  feror  of  eatahlishini 
&  lubecribing  witness  to  the  execution  thereof,  who 
lion  expresses  an  opinion  unfavorable  to  the  sound 
of  the  leet&tor,  and  testifies  to  facts  tending  to  pro 

the  paurty  calling  him  may  prove  that  snch  subscribing  witness 
had  before  ezpreseed  opinions  and  made  statements  contradict- 
ing the  testimony  then  given,  and  that  he  had  in  the  same  case 
testified  differently  in  a  former  hearing.    lb. 

8.  (Con^telernqf  ofvitnets.)  If  the  depositary  of  pspen  assume 
the  execution  of  the  trust,  be  hecomes  responsible  to  any  party 
who  may  au6er  by  the  violation  of  it ;  his  interest  is  balanced, 
and  he  is  a  competent  witness  for  either  pai^.  Laais  v.  Sodg- 
don,  5  Skepley,  367. 

9.  (5ssM.}  If  a  witness  expects  that  be  will  be  relieved  from  re- 
sponsibitity  to  the  plaintiff  by  the  suit,  and  therefore  advised  the 
bringing  of  it,  when  in  fact  his  liability  is  not  changed  by  the 
result  of  such  suit,  be  is  a  compelsnt  witness.     R. 

10.  (Crois-aeamination.)  When  a  witness  has  been  called  by 
one  party  and  examined  on  eome  points,  the  other  party  may 
crasB'exBmiae  him  in  relation  to  fads  material  to  the  tssue, 
other  then  those  elicited  by  the  party  calling  him ;  and  if  the 
answers  are  not  satisfactory,  be  may  by  any  legal  proof  contra- 
dict or  discredit  them.     Ih. 

11.  {Falsa  tettmotuf.)  The  rule  that  if  a  wimess  testifies  falsely 
as  to  any  ooe  mateiial  tact,  the  whole  of  his  testimony  must  be 
nrjeeted,  is  not  of  such  binding  efiect  u  to  autborise  the  eoort 
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to  instnict  the  jury,  that  they  cannot  believe  one  part  of  hia 
.^atatsment  and  diabelioTe  another.    This  is  but  a  presumption  of 
Aw,  and  cases  oflen  occur  in  which  jurors  may  yield  entire 
,  CEedit  to  certain  statements,  and  distwlieve  others.     lb. 
U.  {Bond  of  indernnity.)    Giving  a  bond  to  an  interested  witness 
to  indemnify  him  against  hia  liability,  does  not  render  him  com- 
petent.    Paine  v.  Buatey,  6  Sheptey,  274. 

13.  {Of  aceeplaace  of  charter.)  Where  the  records  of  a  corpora^ 
tion  are  in  .existence,  and  may  be  obtained,  parol  evidence  is 
ioadmiarfble  to  prove  the  acceptance  of  the  charter,  or  Id  prove 
what  persona  are  members  of  the  corporation.  Cc^  v.  CoUtnt, 

•  feShepley',440. 

14.  {Parci,  in  ease  of  toriiten  trntrvment.)  Parol  evidence  of 
.what  took  place  at  and  immediately  before  the  execution  of  a 

r  written  instrument,  is  admissible  to  prove  fraud  or  plain  mis- 
take in  drawing  the  writing,  or  to  establish  a  trust,  or  to  rebut 
an  et^uity.     Seoit  v.  Bvrton,  3  Aehmead,  312. 

15.  (Same.)  Parol  evidence  is  not  admissible  to  vary  the  con- 
tents of  a  written  instrument,  even  in  the  case  of  a  clear  depart- 
ure fma  instructions,  where  it  would  afiect  the  interests  of 
third  persona,  uninformed  of  the  facts,  end  who  have  bonafde, 
and  for  a  valuable  consideration,  acquired  rights  under  it.     lb. 

16.  {Comparison  of  handM.)  The  doctrine  in  Pennsylvania  is,  that 
mere  unaided  comparison  of  hands  is  not  in  general  admissible. 
But  aAer  evidence  has  been  given  in  support  of  a  writing,  it  may 
be  corroborated  by  comparing  the  writing  in  question  with  a 
writing,  concerning  which  tbere  is  no  doubt  BaJeer  v.  Raaut, 
6  Wharton,  364. 

17.  (Smu.)  To  authorize  the  admission  of  the  writing  offered  as 
a  test  or  standard,  nothing  short  of  evidence  by  a  person  who 
saw  the  party  write  the  paper,  or  ofao  admission  by  such  party 
of  its  being  genuine,  or  evidence  of  equal  authority,  is  sufficienL 

a. 

18.  (Book  ofentriei.)  In  an  action  by  a  blocksmith  to  recover 
for  woHc  done,  the  plaintiff  produced  a  book  containing  entries, 
some  of  which  he  swore  were  made  by  himself  itot  later  than 
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the  secood  day  in  the  eveniog  after  the  woric  wa 
were  partly  taken  rrom  s  slate,  and  partly  from  bii 
A  witDess  was  also  produced,  who  teBiiAed  that  he 
of  the  entriea  by  copyiog  them  from  the  pIaintiS'*8 
evening  of  the  day  oa  which  tbey  were  made,  or  ii 
of  the  next  day.  Held,  that  the  book  waa  admissible 
Hartley  v.  Brooka,  6  Wbartoo,  189. 

19.  (iSome.)  A  book  of  entriea,  manifestly  erased  an 
a  material  point,  cannot  be  considered  as  entitled 
jury  as  a  book  of  original  entries,  and  ought  to  bo 

the  court,  unless  the  party  offering  it  gives  an -.__|,— .»...._ 
which  does  away  with  the  presumption  arising  fmm  its  &ce. 
ClMrxhmm  j.  Smith,  6  Wharton,  146. 

20.  (Adnaaiion  of  one  of  teoerat  parties.)  Evidence  tsadmiasiU* 
of  admissions  made  by  one  of  two  co-pIaintiS  or  defendaata, 
reapecting  material  facts  within  the  knowledge  of  the  party 
making  the  admissions  ;  but  declarations  by  one  of  two  co- 
plaintifis  or  defendants  of  what  be  has  heard  the  other  plainlifi* 
or  defendant  say  in  regard  to  the  subject-matter  of  the  action, 
are  not  admissible.     Quintan  v.  Daeii,  6  Wharton,.  U9. 

SI.  {Parol,  to  construe  written.)  Parol  avidencaof  t^  under- 
standing of  the  parties  in  relation  to  the  construction  of  a  writ- 
ten agreement,  may  be  given  to  explain  that  which  is  otherwise 
ambiguous.     Selden  ?.  WilKttm,  9  Watts,  9. 

S3.  {Presumption  of  fad.)  The  nature  of  a  case  and  its  circum- 
stances may  raise  such  a  natural  pmsumplion  of  a  fact,  that 
it  may  be  submitted  to  a  jury  without  positive  proof.  Sneeely  v. 
Jonea,  9  Watts,  433. 

EXECUTORS  AND  ADMINISTRATOBS.  {Legacy  in  inat.) 
If  a  legacy  is  given  in  trust,  and  there  is  no  special  designation 
in  the  will  of  the  executor  or  of  any  other  perBOo,  as  trustee,  it 
belongs  to  the  executor,  as  such,  to  administer  the  estate  accord- 
ing  to  theprovisiocaoflha  will.  GroUm,J,v.BMgglet,B3b9f- 
ley,  137. 

3.  (Some.)  But  if  the  person  named  as  executor  is  also  in  the 
will  appointed  trustee,  he  is  required  by  law  to  give  a  sepaiate 
bond  in  his  character  of  trustee.    Ih, 
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S.  (Same.)  And  it  is  bU  duty  to  give  the  bond  as  tniatee  witlwut 
.being  notified  or  cited  thereto ;  and  his  neglecting  or  refusing 
-  ab  to  do  is  to  be  considered  as  declining  the  acceptance  of  the 
.  1^9t,  and  another  trustee  is  to  be  appointed  by  the  judge  of  pro- 
jjma  in  his  stead.     lb. 

EXTINGUISHMENT.  (New  note.)  The  taking  of  a  new  note 
of  equal  degree,  either  from  the  debtor  himself  or  from  a,  stran- 
ger, at  tbe  instance  of  the  debtor,  is  not  an  extinguishment  of 
the  first  note,  nor  will  it  release  any  inderser  of  the  same,  un- 
less ibe  bolder  agreed  to  accept  the  new  note  in  satisfaction,  or 
to  give  time  for  the  payment  of  the  first  note.  WeaHf  y.  Bell 
and  Sterling,  9  Watts,  S73. 

FRAUD.  (Dtfenet  of.)  Where  a  sale  of  land  has  been  effected 
'  by.  fraudulent  representations,  and  an  action  is  brought  by  the 

•  |)urchaser  to-xecover  the  damages  sustained  thereby,  tbe  com- 
mencenwiit  and  pendency  of  such  suit  does  not  preclude  tbe 
purchaser  from  giving  evidence  of  the  fraud  in  defence  of  an 
action  on  a  note  given  as  the  consideration  of  the  sale.  WlnUier 
V.  Fose,  4  8hepley,403. 

2.  [PaymtM  of  ptirchate  mtmeg.)  A  parol  contract,  fw  tbe  pur- 
chase of  land,  is  not  taken  out  of  the  statute  of  frauds  by  the 
mere  payment  of  the  purchase  money.  Parker  v.  WetU,  6 
Wharton,  153. 

GRANTS  FOR  PUBLIC  USES.  {Care  and  autodg  of.)  The 
Mate  of  Maine  is  entitled  to  have  the  care  and  custody  of  the 
.  lands  granted  by  the  commonwealth  of  Massachusetts  before 
tbe  separaUon  for  public  uses,  where  the  grantees  aie  not  yet  in 

'  existence,  and  may  prosecute  for  trespasses  thereon.  State,  v. 
Culler,  4  Shepley,  349. 

GUARDIAN.  (Duty  of,  in  applying  nwney  of  ward.)  The 
guardian  of  a  person,  non  eon^ot  flteniu,  who  is  entitled  to  a 
pension  from  the  United  Sutes,  is  not  bound  to  apply  tbe  pen- 
sioD  money  in  his  hands  to  the  payment  of  pre-existing  debts 
of  his  ward.    fWfcr,  J.  v.  Wtng,  5  Shepley,  222. 

HABEAS  CORPUS.  (Rettr^Ml  of  liberty.)  Whenever  a  per- 
son is  deprived  of  the  privilege  of  going  when  and  where  he 
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pleases,  he  is  reitrained  of  his  liberty,  and  has  a  right  to  inquire 
if  that  restraint  be  illegal  and  wrongful ;  and  that,  whether  it 
be  exercised  by  a  jailor,  constable,  or  private  individui 
Momeealth  v.  RidgKay,  2  Aehmead,  247. 

HUSBAND  AND  WIFE.  [Shares  stmding  in  the  nami 
If  ahares  of  an  incorporated  bank  stand  in  the  name  ol 
the  husband  has  power  to  transfer  them  by  his  own  ac 
low  V.  Crocker,  5  Shepley,  29. 

2.  (Reduetioa  to  possesion.)     A  testator,  by  his  will, 
moiety  of  his  estate  to  his  son  in  law,  in  trust  to  pay  tl 
and  income  thereof  to  the  testator's  daughter  Elizabe 
her  life,  in  quarterly  paymeals  ;  and,  on  her  decease 
ety  was  to  go  to  his  daughter  Catharine,  (who  was  tl 
the  trustee,}  her  executors,  administrators,  and  assign 
Elizabeth  died  unmarried  in  the  spring  of  18S3-;  and,  in  Octo- 
ber of  the  same  year,  Catharine  applied  for  a  divoaee  a  vmctda 
matrimonii;  which  was  decreed  in  April,  1689.    Prom  the 
death  of  the  testator  up  to  the  death  of  the  tenant  for  life,  the 
jDoiety  was  in  the  hands  of  the  testamentary  trustee  ;  and,afler 
the  death  of  the  tenant  for  life,  be  retained  it  in  the  Ume  way. 
Held,  by  the  oourt,  that  the  circumstances  of  the  case  mani- 
fested no  intent  on  the  part  of  the  husband  to  reduce  the  moiety 
given  to  his  wife  into  possession  ;  and  that,  being  trustee  under 
the  will  of  her  father,  he  held  the  fund,  not  as  her  husband,  but 
as  testamentary  Inialee  ;  and  his  simple  retention  of  it,  afkcr4be 
death  of  Elizabeth,  as  he  had  held  it  before,  was  no  reduction 
into  possession  during  the  existence  of  the  marriage,  and  that 
he  must  account  to  the  wife  or  her  representative  for  it.     Kint- 
ger^i  estate,  S  Ashmead,  455. 
S.  {Efferi  of  divorce.)     A  divorce  obtained  by  a  wife  from  her 
husband  places  her  in  the  same  situation,  as  to  her  legal  rights, 
in  reference  to  property  owned  by  her  before  her  marriage,  or 
acquired  by  her  during  its  continuance,  as  if  she  had  actually 
survived  her  husband.     lb. 
4.  {SurnoorsAip.)    Legacies  are  almost  uniformly  considered  as 
choses  in  action ;  and,  when  given  to  a  married  woman,  will, 
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UDlees  received,  releiMd,  or,  perhaps,  asrignod  for  a  valuable 
consideration  by  tbe  huiband,  etirviTe  to  the  wife  on  his  dying 
•  before  ber.  lb. 
5..  fCAose  in  aelion.)  A  choee  in  action  continues  to  belong  to  a 
Ivifei  unless  ber  husband  can  and  does  reduce  it  into  possession ; 
and  he  has  not,  on  the  marriage,  any  immediate  property  in  the 
chose  in  action,  but  only  the  right  to  reduce  it  into  poeaession ; 
and,  ir  bodies,  or  the  marriage  contract  between  him  and  his 
wife  is  legally  annulled,  before  be  reduces  it  into  posse  no  ion, 
tbe  right  of  tbe  wife  continues  just  as  if  she  had  never  been 
married.    -  H.  • 

6.  {Same.y  Courts  of  equity  will  require  it  to  be  shown,  by  some 
unequivocal  act,  on  the  part  of  a  husband,  that  be  has  reduced, 
.and  inleoded  to  reduce,  his  wife's  cboses  in  action  into  posses- 
^aion,  in  order  to  defeat  her  right  of  survivorship ;  and  their 

leaning  iSc^lways  in  favor  of  securing  to  a  wife  "  the  small 
chance -of  preserving  her  property  by  survivorship."    iJ. 

7.  (Same— livttee.)  Acourt  of  equity  will  not  presume  a  trus- 
tee guilty  of  a  breach  of  trust,  in  order  to  infer  from  such 
breach  a  reduction,  by  anticipation,  of  his  wife's  cboses  in  ac- 
tion into  possession ;  and  it  ia  an  axiom  of  equity,  that  trustees 
are  always  presumed  to  be  executing  their  trusts  faithfully,  un- 
less the  contrary  clearly  and  unequivocally  appears.    Ih. 

8.  {Survieorthip.)  Possession  by  a  husband,  of  his  wife's  legacy 
-or  distributive  share,  aa  executor  or  administrator  of  the  estate 

from  which  it  has  been  derived,  is  not  such  a  reduction  into 
possession  as  will  defeat  her  right  by  survivorship.    lb. 

9.  {Agreement  to  lite  tqtaraU.)  It  is  settled  that  chancery  will  not 
execute  an  agreement  between  busband  and  wife  to  live  separate 
and  apart  from  each  other.  JIPKenium  v.  Pttillips,  6  Wharton, 
571. 

10.  (Same.)  But  where  an  agreement  was  made  between  a 
Jiusband  and  wife  for  a  separation,  and  tbe  wife  covenanted  to 
relinquish  all  claim  to  his  estate,  and  the  husband  agreed  to  pay 
her  a  certain  sum  of  money ;  which  money  was  paid  to  her ; 
and  they  lived  separate  from  each  other,  and  aflenrards  she 
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died,  having  put  the  money  out  at  interest :  it  wai  held,  thai  she 
had  acquired  a  separate  property  in  ihia  money,  which  waa 
subject  to  her  disposition  as  v.ftme  loh.    lb. 

11.  {Same.)  A  wife  may  acquire  a  separate  property,  in  equity, 
by  an  agreement  with  her  buaband  without  the  interveotion  of 
trustees,     ift. 

12.  ( Choiea  in  action  of  vyife. )  Neither  a  court  of 
court  of  law,  in  Pennsylvania,  will  lend  its  aid 
who  has  deserted  his  wife,  to  enable  him  to  recov 
in  action,  without  making  a  suitable  provision  fo 
nance ;  unless  he  had,  previously  to  the  separal 
them  into  possession ;  and  the  principle  is  the  satnt 
her  real  estate.     B««  v.  Waters,  9  Watls,  91. 

13.  (Beqtiait.)    "  I  give  and  bequeath  to  my  daughtw Catltarine, 
.    married  to  Samuel  Meisenhelter,  the  eighth  part  of 

to  them."  Held,  lo  be  a  bequest  lo  the  husband  ai 
which  the  husband,  surviving  the  wife,  is  entitle^.- 
MeisenkeUer,  9  Watts,  349. 

INCUMBRANCE.  {Publie  road.)  A  public  road,  u| 
ground  which  the  owner  had  covenanted  to  sell  and 
not  such  an  incumbrance  as  will  entitle  the  vendee 
from  the  amount  of  the  purchase- money,  in  an  nctioi 
nant  upon  the  agreement  of  sale.  Patterson  v.  j 
Walls,  158. 

INDICTMENT.  {Separate  trials.)  In  an  indictment  against 
several,  they  are  not  of  right  entitled  to  be  tried  separately,  but 
are  to  be  tried  in  that  manner  only  when  the  court  from 
sufficient  cause  shall  so  order  it.  The  State  v.  Soper,  4  Shepley, 
S93. 

3.  (Fahe  pretences.)  Where  an  indictment  for  cheating  by  false 
pretences  alleges  that  the  goods  were  obtained  by  several  spe- 
cified false  pretences,  it  is  not  necessary  to  prove  the  whole  of 
the  pretences  charged  ;  but  proof  of  part  thereof,  and  that  the 
goods  were  obtained  thereby,  is  sufficient.  State  v.  MUls,  5 
Shepley,  211. 

3.  (SajM.)    Where  it  was  proved,  on  the  trial  of  such  indiclmeot, 
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that  lh«  owner  of  «  borae  represented  to  another  that  hb  bone, 
>vtirch  he  offered  in  exchange  for  property  of  the  other,  wu 
called  tbe  Charley,  when  he  knew  that  it  was  not  the  horse 
called  bj:  that  oame,  and  that  by  such  fain  repTesentaiion  he 
obtained  the  property  of  the  other  person  in  exchange,  it  was 
^Tield,  that  the  indictment  was  sustained,  although  the  borae  said 
to  ha  the  Charley  was  equal  in  value  to  the  property  received 
ID  exchange,  and  as  good  a  hoiae  as  the  Charley.    Ih. 

INFANCY.  {Waving  of  rigbii  of.)  Whore  the  defendant, 
while  under  the  age  of  twenty-one  years,  purchased  goods  and 
gave  his  ne(e  therefor,  and  made  sale  of  most  of  ibem  in  the 
ordinary  course  of  business,  and  transferred  and  asstgoed  the 
residue  to  secure  the  payment  of  a  debt ;  the  retaining  of  iLcee 
goods  for  sale  by  the  minor,  as  the  servant  of  the  asngnee, 
until  aAer  he  became  of  full  age,  does  not  deprive  him  of  Uie 
right  to  set  up  infancy  as  a  defence  to  the  Qote.  Tkiiig  r. 
LObeg,  4  Sbepley,  55. 

2.  (Renaoal  of  promUe  at  fvll  age.)  If  a  promise  made  by  an 
infant  be  renewed  or  ratified  by  the  promisor,  whea  at  full  age, 
but  afler  the  commeDcemeot  of  a  suit  thereon,  that  suit  caonot 
be  sustained  thereby.     lb- 

INSURANCE.  (Reference  to  arbiiratitri.)  Where  it  is  provided, 
that  any  dispute  arising  upon  a  policy  of  insurance  shall  be  re> 
ferred  to  arbitrators  to  be  mutually  chosen  by  the  parlies,  an 
action  may  be  sustained  upon  the  policy  without  any  offer  lo 
refer.     RoUiuon  v.  Georget  Ins.  Co.,  5  Shepley,  131. 

2.  {Same- — salvage.)  Where  a  vessel  baa  been  stranded  on  a 
sand-bar,  within  the  United  States,  and  within  a  hundred  miles 
of  the  place  of  holding  a  court  of  the  United  States  for  the  dis- 
trict, and  has  been  put  afloat  end  repaired  by  salvors,  the  mas- 
ter luis  no  power  to  refer  the  claim  for  salvage,  without  the 
assent  of  the  owners.    R. 

3.  (Same.)  And  if  upon  such  reference,  the  arbitrators  award 
more  than  fifty  per  cent  of  the  value  of  the  vessel  to  the  salvors 
for  salvage,  and  the  master  of  the  vessel  sell  her  to  pay  the  sal- 
vors, an  action  cannot  be  maintained  against  the  instiret*  for 
a  total  loss,  without  sn  express  abandoiimeat    li. 
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4.  {Altered  ofaaavred.)  Whore  the  foods  of  an  ■mured  were 
levied  upon  by  the  sheriff  by  virtue  of  sn  execution  againGt  him ; 
and  the  sheriff  took  actual  possession  of  the  goods,  and  left 
them  in  the  stora'of  the  assured,  the  doors  of  which  he  fastened, 
and  the  windows  of  which  he  nailed  up  ;  and  the  sheriff  went 
out  of  town  and  took  the  key  of  the  store  with  him  ;  And  dur^g 
his  absence  a  fire  took  place,  which  destroyed  the  store'Si'ith  its 
contents:  it  was  held,  that  the  assured  was  nevertheless  entitled 
to  recover.  Franklin  Fire  Ins,  Co.  v.  Findigt/,  6  Wharton, 
483. 

INTEREST.    (On  arreart  of  annuity.)     Where  a  Bum  of  money 
is  set  apart  and  chai^d  upon  land,  the  interest  of  which  is  to 
be  paid  annually,  if  it  be  not  punctually  paid,  the  annuitant  is 
entitled  to  recover  interest  upon  the  annuity  fro 
was  payable.     Addamt  v.  Hefeman,  9  Watts,  51 

INTESTATE.  (Advaneemtnt.)  Questions  of  ad 
pend  upon  the  intention  of  the  parent ;  and  of  th 
tions  of  the  parent  at  the  time,  or  the  admissions 
the  time  or  afterwards,  would  seem  to  be  evi 
Kinga'a  Est.  6  Wharton,  370. 

3.  (SonM.)  If  there  be  no  evidence  at  all  on  th 
whether  it  was  a  present  or  an  advancement,  ma; 
its  amoDnt  and  character.     lb. 

3.  (Same.)  Where  a  father,  whose  estate  appearei 
ment  of  the  accounts  of  the  administrators,  after  his  death,  to 
have  amounted  to  upwards  of  9130,000,  and  who  had  four 
children,  bought  fbnitura  for  a  daughter,  on  her  marriage,  to 
the  amount  of  91133,  and  there  was  evidence  of  his  declarations 
that  he  had  given  them  to  her  as  a  present  and  a  git\  ;  it  was 
held,  that  she  was  not  to  be  charged  with  this  as  an  advance- 
ment ;  but  that  it  was  to  be  considered  as  a  present  to  her.    R. 

JUDGMENT.  {Amendment  of  record.)  The  court  in  which  a 
judgment  is  entered,  may  allow  an  amendment  of  the  record,  as 
between  the  parties  themselves,  and  even  afler  a  writ  of  error ; 
but  this  cannot  be  done  so  as  to  affect  (he  rights  of  a  subsequent 
judgment  creditor,  mortgagee  or  purchaser ;  nor  against  bail  or 
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sureties  for  sUt  of  execution.     Cruteher  v.   7%«  Conao'tk,  6 

WhartoD,  340. 

LANDLORD  AND  TENANT.    {Ereetiont.)    Where  a  lenant 

holding  uader  &  wriilen  leue  erects  a  furnace  for  wanning  the 

Kou|^,  thereby  making  a  material  alteration  of  parts  of  tbe 

Kui^ng,  and  where  the  house  would  be  injured  by  the  removal 

""'"''  rnace  ;  if  the  tenant  does  not  remove  it  during  his  teiin, 

i  maintsia  trover  against  the  proprietor  of  the  house 

ing  to  permit  him  to  enter  and  remove  it  afterwards. 

'  v.  JUoriU,  5  Shepley,  455. 

Nor  can  the  tenant  maintain  such  suit,  if  the  lease 
m  to  make  any  alterations  or  improvements  during  his 
:y,  provided  the  same  shall  not  lessen  the  value  ofthe 
,  or  occasion  expense  to  the  lessor.     lb. 
ly  of  tenant  leaning  in  the  midtt  of  kit  term.)    Where 
dant,  B  tenant  for  years,  leAlhe  premises  in  the  middle 
tar,  and  sent  the  key  to  the  landlord,  who  gave  notice 
lant  that  he  should  continue  to  hold  him  liable  for  the 
then  the  landlord  took  possession  and  offered  the  honse 
was  held  that  he  might  recover  from  the  defendant,  in 
for  use  andoccupation,  the  amount  of  rent  that  accrued 
the  time  of  his  leaving  the  bouse  and  the  time  that  it 
n  rented.     Marseilles  v.  Kerr,  6  Wharton,  500. 
1.)     A  lessee  may  maintain  an  action  against  his  lessor 
r  for  money  expended  in  repairs,  under  an  agreement 
that  the  lessor  would  repay  it ;  although  the  lessee  bad  pre- 
viously paid  rent  to  the  lessor  without  claiming  a  deduction  for 
the  repairs.     Caulk  v.  Everly,  6  Wharton,  SOS. 
LEGACIES.     {VesUd.)     Where  a  testator  directed  that  all  his 
grandchildren  should  have  the  whole  of  his  estate  not  otherwise 
disposed  of  by  his  will,  equally  between  them  ;  and  that,  on  the 
eldest  grandchild  arriving  at  the  age  of  twenty-one,  his  imsiees 
and  executors  should  make  a  reasonable  valuation  of  his  estate, 
and  give  to  such  grandchild  his  or  her  proportion,  according  to 
such  valuation,  and  the  number  of  grandchildren  then  living; 
that,  when  the  second  graodcbild  should  arrive  at  the  age  of 
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twenty-one,  they  should  give  to  luch  grandchild  his  or  her  pro- 
portion,  according  to  the  same  or  a  new  valuation,  then  to  be 
made,  if  thought  necessary,  aud  so  on,  in  succession,  until  (be 
final  division  should  be  made  to  the  last  grandchild  -,  and,  when 
the  last  grandchild  should  arrive  at  full  age,  such  an  arrange- 
ment ahould  take  place,  aa  would  place  all  his  grandchildren  en 
an  equal  footing  with  regard  to  the  estate,  leaving  his  ifostees 
and  ezecutore  to  adopt  the  most  eligible  plan  for  the  purpose  : 
held,  that  the  legacies  given  to  the  grandchildren  were  vested 
in  present  interest,  though  postponed  as  to  enjoymenL  Corbin 
V.  WiUon,  2  Ashmead,  178. 

2.  (Some.)  Legacies  are  always  to  be  considered  as  vested,  un- 
less the  intention  of  the  testator  U  manifestly  otherwise  ;  and 
courts  will  not  conjecture  in  favor  of  an  intention  against  this 
general  rule.    lb. 

9.  (Maialenance  of  legatee.)  Where  a  legacy  is  giv 
Teat  to  a  child,  an  infant,  whether  the  legacy  be  ve 
tJDgent,  interest  is  given  for  maintenance  ;  on  the 
the  natural  obligation  of  parents  to  provide  for  the 
well  aa  the  future  maintenance  of  their  children.    J 

4.  (Soflu.)  Where  a  legacy  has  been  given  by  a  par 
himself  in  loeo  ptiretUu,  the  intent  to  do  which  is  ap 
the  face  of  the  whole  will  in  which  the  legacy  i 
same  doctrine  holds  as  in  the  case  of  a  legacy  to  i 
parent.    Ih. 

5.  (Same.)  Where  a  legacy  haa  been  given  to  an  infant  abso- 
lutely, payable  at  full  age,  with  no  devise  over,  and  no  third 
son  is  in  any  way  interested  la  pr<eieiUi  or  la  fiUvro  in  the  fund, 
a  court  of  equity  will  compel  a  trustee,  holding  such  a  fund, 
to  appropriate  or  pay  the  interest,  where  the  legacy  carries  in- 
terest, or  even  the  principal,  where  it  does  not,  for  the  support, 
education,  and  advancement  of  the  infant,     lb. 

6.  {Vetted  or  contingent.)  A  legacy  sb all  be  deemed  vested  or 
contingent,  just  as  the  time  shall  appear  to  have  been  annexed 
to  the  giA  or  the  payment  of  it.  And  where  there  ia  no  separate 
and  antecedent  gift,  which  ia  independent  of  the  direction  and 
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.    tins  for  pajmeot,  the  legacy  is  contingenL     Moore  v.  Smith, 
d  Watts,  403. 
9ee  Bequest. 

LIMITATIONS.  {CondilioKot  promise.)  A.  conditiooal  protnise 
to  ^y  a  specified  demand,  where  the  other  partj  refuses  to 
ticeme  to  Ihe  condiliou  annexed,  is  not  sufficient  to  take  the  de- 
mand out  of  the  operation  of  the  statute  of  limitatioos,  either  as 
a  promise  to  pay  or  as  an  admission  of  present  indebtedness. 
McLellan  r.  Albee,  5  Sbepley,  164. 

3.  (Smne.)  Where  the  priocipat  in  a  note,  on  being  requested  to 
pay  it,  said,  "  he  could  not  pay  it  then,"  and  on  being  told  tliat 
the  surely  would  be  called  upon  for  the  note,  replied, "  that  he 
did  not  want  to  have  the  surely  called  upon  for  il,  as  the  surety 
had  signed  the  note  to  oblige  him  ;"  and  where  in  another  con- 
versation with  the  agent  of  the  payee,  the  principal  "  proposed 
to  pay  a  part  of  il,  if  he  could  have  time  on  the  balance,"  and 
the  agent  replied,  that  he  "  was  not  authorized  to  lake  a  part  of 
it ;  it  was  held  by  the  court,  that  the  demand  was  not  tahen  out 
of  the  operation  of  the  stalnte  of  limitatioos.     Ih. 

3.  (^eiahg.)  Although  the  presumption  of  payment  of  a  spe* 
cially  does  not  arise  in  less  than  twenty  yeara,  yet  circumstances 
may  be  shown  to  have  occurred,  which,  taken  in  connection  with 
the  time  that  has  elapsed,  will  be  sufficient  to  justify  a  verdict 
for  the  defendant.     Tilghman  v.  Fisher,  9  Watts,  441. 

MERGER.  (Action  of  etmenaat.)  Id  an  action  of  covenant 
upon  an  agreement  for  the  purchase  and  sale  of  land,  in  which 
it  appeared  that  the  vendor  had  executed  and  delivered  a  deed 
,of  conveyance,  and  a  receipt  for  the  purchase  money,  in  pur- 
suance of  his  covenant,  it  was  held,  that  he  was  not  thereby  pre- 
cluded from  a  recovery,  upon  proof  that  the  vendee  had  not 
complied  with  the  covenant  on  his  part,  by  payment  of  the  con- 
sideration. Bi/ers  V.  Mullen,  9  Watts,  266. 
See  Anncitt. 

MILLS.  {Floioage  —  Damages  for.)  Where  the  proprietor  of 
land,  overflowed  by  a  dam  owned  hy  difierent  persons,  pro- 
ceeded by  separate  comptainls,  and  recoveied  a  judgment  for 
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yeariy  damages  sgaiost  each  owner  of  the  dftm  for  flowinf^ 
different  portiona  of  the  complainant^  land,  and  where  after- 
wards one  of  the  lespondenta  becomes  sole  owner  of  the  dam ; 
if  the  proprietor  of  the  land  seek  an  increase  c^  his  yearly 
damages,  he  may  combine  the  whole  subject  maRer  in  onf  com- 
plaint against  the  then  owner  of  the  whole  dam.  Jonei  v.  •Pio've, 
4Shepley,  411. 

MORTGAGE.  (VheHmded  portum.)  The  mortgagor  of  an 
undivided  portion  of  a  tract  of  land  cannot  without  the  consent 
of  the  mortgagee,  by  an  after  conreyanee  by  metes  and  bounds 
of  any  part  of  the  mortgaged  premises,  withdraw  from  the  lien 
created  by  the  mortgage  the  part  so  conveyed.  WeHer  v. 
MatkU,  4  Shepley,  88. 

3.  [Oidatandmg — or  extmgwuhed.)  Where  one  peys  to  the 
holder  of  a  mortgage  the  amount  due  thereon,  and  i 
of  quitclaim,  if  the  intention  to  extinguish  the  roort 
at  the  time,  it  is  decisive  of  the  question  ;  but  if  n< 
tioD  appear,  equity  preamnes  the  mortgage  to  be 
or  extinguished,  as  the  interest  of  the  party  paying  i 
Hatch  V.  KwibtM,  4  Shepley,  148. 

3.  (Merger.)  A  merger  is  prevented,  and  the  mortj 
where  there  is  a  strong  equity  in  favor  of  it,  but  ne 
is  not  for  an  innocent  purpose.     Ih. 

4.  {Cancelled.)  Where  a  mortgage  has  been  cancelled  and  dis- 
charged, and  a  new  security  ou  the  same  Isnd  hss  been  taken 
for  the  debt,  the  mortgage  is  to  be  considered  as  if  it  had  never 
existed,  and  tntervening  iocumbrances  or  attachments  are  let  in. 
Steanu  r.  Godfrey,  4  Shepley,  156. 

5.  {Diaeharge.)  Nothing  bat  payment  in  fact  of  the  debt,  or  the 
release  of  the  mortgagee,  will  disehai^  a  mortgage.  Orothy  v. 
Chase,  5  Shepley,  369. 

6.  {Recitals.)  One  party  is  not  estopped  by  the  recitals  in  a  deed 
taVen  by  him  from  giving  the  truth  in  evidence  to  sustain  it,  if 
the  otherparty  goes  behind  the  deed  to  defeat  it.    li. 

7.  Thus,  where  the  mortgagee  received  from  the  mortgagor  a 
deed  of  the  tame  premises,  wherein  it  was  said,  that  the  deed 
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'■■  w&s  made  to  MdcbI  the  mortgage,  and  the  land  ma  taken  t^ 
•  an  attachtnent  made  before  the  deed  and  consumroated  by  a 
^  levy  aflerwkrds,  Jt  was  held,  that  the  mortgage,  which  with  the 
'■Mesbad  remaiaed  in  the  poaseaaion  of  the  mortgagee  by  pand 
Agreement  made  at  the  time  with  the  mortgagor  to  await  the 
attachment,  was  not  discharged  by  taking  the  deed.    lb. 

N&6UGENCE.  (ComI  boat.)  In  an  action  by  the  owner  of  a 
caoal  boat 'Against  the  steersman,  whom  he  had  employed  to 
take  her  iovn  the  river,  to  recover  damages  for  the  loss  of  the 
boat,  whkih  was  carried  over  a  dam,  in  conaecjuence  of  the 
negligencefof  the  defendant,  it  was  held  that  it  was  not  a 
sufiicient  answer  to  the  charge  of  negligence  that  tbe  boat  was 
not  properly  provided  with  poles  and  hands;  if  the  vessel  was 
improperly  navigated  too  near  the  dam.  Hice  v.  Kvgler,  6 
Wharton,  336. 

OFFICER.  (Feet  fur  leeying  execidiim.)  If  an  execution  a  de- 
livered  to  an  officer,  with  instructions  to  call  upon  the  debtor, 
and  to  return  the  execution  to  be  discharged  upon  securing  one 
sixth  part  thereof,  the  officer  is  entitled  only  to  fees  for  his  tra- 
vel and  on  tbe  amount  secured.  Pierce  v.  Deleidemier,  5  Shep- 
ley,  431. 

2.  (TVoeeZ.)  On  collecting  an  execution  an  officer  is  entitled  to 
his  travel,  computing  the  distance  by  tbe  road  usually  travelled, 
whether  he  in  fact  travels  a  more  or  a  less  distant  way  to  suit 
his  own  convenience.     Jb. 

PARTITION.  {Bettceen  tenatiU  by  metei  and  boundi  md  in  com- 
mon.) Where  an  undivided  portion  of  a  tract  of  land  was  con< 
veyed,  and  the  grantor  afterwards  conveyed  to  others  particular 
ports  by  metes  and  bounds,  and  the  grantee  of  the  undivided 
portion  then  petitions  for  partition,  his  share  of  the  land  should 
be  so  set  off  and  assigned  as  not  to  embrace  any  part  of  the  land 
thus  conveyed  by  metes  and  bounds,  if  he  can  otherwise  have 
a  fair  and  equal  partition.     Webber  v.  Malhlt,  4  Shepley,  88. 

PARTNERSHIP.  (General  repuiation.)  General  reputation  is 
not  admissible  in  evidence,  in  aid  of  other  testimony,  to  prove  a 
partnership.     Scott  v.  Blood,  4  Shopley,  X92. 
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2.  (Evidenu  of  by  judgment.)    Where  notes  purporting  to  be  ■'■ 
signed  by  the  derendants  as  partnera  have  been  put  in  Buh,  andr 
judgment  rendered  bjr  default,  a  copy  of  that  judgroent  i>  cov- 
petent  evidence  in  a  suit  against  them  in  favor  of  a  difieront 
plaintiff,  to  show  that  they  iiad  held  themselves  out  u  partna^ 
Fogg  V.  Greene,  4  Shepley,  262. 

S.  [Profit  and  h$i.)  If  four  persons,  by  an  agreement  in  writing, 
enter  into  an  association  for  the  nwnu&cturc  of  p^er,  provid- 
ing for  the  purchase  of  stock  and  the  sate  of  pa  per.  indefinitely, 
they  are  partners  in  the  business  ;  allhough  there -tk  no  express 
stipulation  to  share  profit  and  loss,  as  that  is  an  iqcident  1o  the 
prosecution  of  their  joint  business.  Barrett  v.  Sieann,  5  Shep- 
ley, ISO. 

4.  {Note  by  individual.)  If  a  note  be  given  by  an  individual 
partner  in  the  name  of  the  partnership,  although  it  be  limited  to 
a  particular  branch  of  business,  it  is  prima  facie  evidence  that 
the  note  was  given  on  the  partnership  account    lb. 

5.  (Evidence  of.)  Although  the  record  of  a  judgment,  in  virtue 
of  its  rendition,  is  not  admissible  evidence  to  prove  a  partnership, 
unless  the  parlies  are  the  same  in  both  suits ;  yet  the  record  of 
a  judgment,  rendered  by  default  against  certain  persons  alleged 
to  be  copartners,  is  competent  evidence,  in  a  suit  where  ibe 
parlies  are  different,  to  prove  the  fact  that  those  persons  did 
hold  themselves  out  to  the  world  as  partners.  Ellis  v.  Jameson, 
5  Shepley,  235. 

POSSESSION.  (Liaet.)  The  occupation  of  town  loU  up  to  a 
line-fence  between  them,  for  more  than  Iwenty-one  years,  gives 
to  each  party  an  incontestable  right,  and  this  whether  either 
party  knew  of  the  adverse  claim  of  the  other  or  not ;  and 
whether  either  party  has  more  or  less  ground  than  was  in  the 
lot  he  owns,  originally.  The  right  is  settled  after  a  possession 
of  twenty-one  years,  without  regard  to  where  the  original  line 
once  was.     Brovm  v.  M'Kimtey,  9  Watts,  565. 

POWER.  (  To  take  cart  of  land.)  A  power  to  take  care  of  land, 
carries  with  it  a  power  to  pay  the  taxes  assessed  upon  it  or  to 
redeem  it  if  sold  by  the  treasurer  as  unseated,  for  the  payment 

D,.,i,z<»i.vGoogIc 


A 


484  Jurisprudenee.  [Jan. 

of  Ihe  (axes  ;  and  in  anch  case,  the  desth  of  the  owner  is  not 
■och  a  revocation  of  the  power,  as  will  make  roid  a  redempikm 
of  ihe  land  by  such  agent,  after  a  sale  of  it,  as  unseated.  Pat- 
tenon  T.  Brindle,  9  Watls,  98. 
B.'  {^(y  fem^ covert.)  A  fetae  covert  is  deemed,  in  respect  to  ber 
separele  estate,  a  feme  *ole  only  to  the  extent  of  the  power 
'  ijleariy  given  by  the  instniment  by  which  the  estate  ia  settled, 
and  haa  do  right  of  disposition  beyond  it  Wallace  v.  Cosiin,  9 
Wntts,  187. 

3.  ( Exeeaiion  of.)  A  power  of  a  private  natare  mast  be  execnled 
by  all  to  whom  it  is  given  :  but  a  power  of  a  public  natore  may 
be  exe<!«ted  by  a  majority.  The  criterion  seems  to  be,  not  so 
much  the  chancter  of  the  power  or  of  the  act  to  be  done  by 
virtue  of  it,  as  \he  character  of  the  ageai  appointed  for  the  per- 
rormance  ef  K '  HaU  t.  Cantd  Commistionen,  9  Watts,  466. 

4.  (Some.)  'An  authority  committed  to  several  as  individuals,  is 
presumed  ta"Rave  been  given  to  them  for  their  peraonal  qualifi- 
cations, atfAviih  a  view  to  an  execution  of  it  by  them  all.    Ji. 

PRINCIPAIr'AND  SURETY.  (Contrilmtion.)  Wbere  jadg- 
meot  hH  be0i  recovered  against  an  insolvent  priacipal  and  his 
twoauretias,  and  has  been  paid  by  one  of  them,  he  may  recover 
of  his  co-surety  one  half  of  the  costs  as  well  as  of  the  debt. 
Dava  r.  Bmerion,  5  Shepley,  64. 

BECEIVES.  (Appoimtment  of,  in  com  tf  partnenhfp.)  Where 
it  appeared  that  a  copartnership  was  insolvent,  and  that  the 
eemplainants,  who  were  copartners,  were  excluded  from  ibeir 
filU  share  in  the  management  of  the  concern ;  and  the  defend- 
ant, who  was  the  acting  partner,  neglected  to  keep  proper 
books  of  account,  which  he  was  required  to  do  by  the  articles 
of  copartnership,  as  well  as  to  keep  them  free  and  open  at  all 
times  to  the  inspection  of  the  complainants,  who  were  refused 
access'to  them  ;  the  court,  on  motion,  appointed  a  receiver  be- 
fore answer  and  final  decree  ;  and  on  a  final  hearing,  decreed 
a  dissolution  of  the  partnership.  Gowan,  and  olhera,  v.  /«f- 
'  fries,  3  Ashmead,  296. 

ft.  (StKU.)    Where  application  is  made  fbr  the  appointmeot  of  a 
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receiver,  on  a  bill  filed  for  a  diwolutioa  of  a  subtisting  partner- J  * 
dip,  before  answer  and  final  decree,  it  will  only  be  grsntCtjr 
under  circumstances  which  would  authorize  a  decree  for  a  dis-"" 
BoluiioQ  ;  and,  where  it  is  apparent  that  a  dissoltrtion  will  be 
decreed,  on  the  ground  of  some  breach  of  dut;  or  contra<it,  a 
receiver  will  be  appointed.    lb.  .  ^      , 

S.  (Same.)  The  principle  upon  which  a  receiver  is  appoiiifedjip 
a  court  of  equity,  in  the  case  of  a  dissolution  of  a  Gopartnecship, 
and  a  disagreement  between  the  partners  as  to  the  preeent  dis- 
position of  the  joint  estate,  is,  that  each  partner  has  an  equal 
right  to  the  posseesion  and  control  of  tfae  partnership  efiects  and 
business,  and  the  exclusion  of  a  partner  from  bis  full  share  of 
management  is  the  strongest  ground  for  appoinling  a  receiver. 
lb. 

4.  {Same.)  As  a  general  rule,  a  recaivsr  witt'WH.lw  appointed 
without  notice  to  the  parties  interested ;  but  to  this  principle 
there  are  exceptions,  as  where  irreparable  injurr-.wonld  be  sus- 
tained by  the  delay  ;  but  the  defeudant,  after  tha^ppointment, 
can  apply  to  the  court  for  relief  against  the  order,  which  will 
be  superseded  on  saliafactoty  cause  being  sbowa.  .  I^. 

5.  (&iJN<.)  The  practice  of  the  English  chancery,  to  refer  the 
appointment  of  a  receiver  to  a  master,  will  not  be  adopted  by 

the  court ;  but  suitable  persons  may  be  nominated  by  the  par-        ' 
ties,  and  the  court  will  act  directly  upon  the  nomioDtioils.    Jb. 

RECORD.  (Papere.in  cowl.)  Papers  presented  to  a  common 
law  court,  and  acted  upon  (Hily  as  matter  of  evidence,  an  no 
part  of  the  record.    Kiriy  v.  Wood,  4  Shepley,  61. 

3.  (Same.)  Where  the  action  was  a  writ  of  entry,  wherein  the 
demandant  declared  merely  that  he  was  seised  of  the  demanded 
premises  in  fee  and  in  mortgage,  a  mortgage  deed  and  note 
found  filed  with  the  papers  in  the  case,  but  not  particularly 
referred  to  in  tfae  declaration,  are  not  a  part  of  the  record,    lb. 

REClTAXi.     {Of  fact.)    Recitals  of  fact  in  a  conveyance  are  not 
to  be  taken  as  a  conclusive  assertion  by  tfae  grantor ;  on  the  , 
contrary,  being  generally  the  work  of  a  scriTener,  they  an  en- 
titled to  but  little  respeot  by  a  jury.  Stlhtffjf  t.  DMs,  9  WatlSt 
863. 
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\S.  (Falte.)  In  &d  actioo  by  a.  vendor  against  a  rendee,  to  recorer 
t  the  cooside ration  of  ihe  purchase  of  land,  in  which  the  defendant 
sets  up  a  defective  title  and  loss  of  part  of  the  land  as  a  defence, 
a -fiJae  recital  in  Ihe  deed  is  not  evidence  of  actual  fraud,  withont 
«)(ich  the  stipulated  price  is  the  standard  value  of  the  compen- 
■     satiAn.     Good  v.  Good,  9  Walts,  567. 

B^FKltENCfi.  {Judgment  in— effect  of.)  If  a  deedbe  placed 
in  the  hands  of  referees,  in  a  reference  entered  into  hj  rule  of 
court,  to  be  delivered  to  the  grantee,  in  pursuance  of  an  agree- 
ment of  the  parties  annexed  to  the  rule,  on  his  giviog  to  the 
grantor  his  note  for  the  amount  found  due  by  the  referees,  and 
if  the  note  be  given  and  received,  and  the  deed  be  delivered, 
and  the  award  be  contested,  but  accepted  l^the  conrt-,  all 
preliminary  arrangements  by  the  parties  must  be  understood  to 
be  irrevocable  while  Ihe  judgment  remains  in  force,  and  are 
not  to  be  examined  over  again  in  an  action  for  the  land  thus 
conveyed, «Ten  if  mistake  or  fraud  in  the  referees  can  be  shown. 
Tjfler  V.  Carkton,  4  Shepley,  380. 

KEPAIRS.  (Pap  for  —  make.)  A  covenant  by  a  lessor,  that 
he  will  pt^  all  repairs  exceeding  a  certain  sum,  cannot  be  so 
constnied'as  to  oblige  him  to  make  the  repairs.  Lomis  r.  JJitel- 
ter,  9  yatts,  516. 

BTATEHENT.  (Jn  Heu  of  dtelaration.)  Nothing  is  indispen- 
sable to  a  statement  which  is  not  made  so  by  the  siarule  wbich 
has  substituted  it  for  a  declaration ;  the  cause  of  action  must  be 
■et  forth  intelligibly,  so  as  to  exhibit  an  available  cause  of  action, 
but  performance  of  conditions  precedent  and  every  thing  be- 
yond the  defendant's  engagement  to  pay  may  be  omitted. 
Snnely  v.  Jones,  9  Watts,  438. 

STATUTEa  {Revival)  The  expiration  of  a  statute,  by  ita 
own  limitaiion,  ipio  facto  revives  a  statute  which  had  been  re- 
pealed and  supplied  by  it.     CoUiiu  v.  Smith,  6  Wbarton,  394. 

SEIZIN  AND  DISSEIZIN.  (Election.)  If  one  who  has  the  title 
and  right  of  entry  into  lands,  make  an  actual  enliy  upon  the 
tenant  in  possession,  who  resists  the  entry,  and  persists  in  the 
occuftatioD ;  this  is  a  disseinng  at  the  elecdon  of  the  owner. 
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upon  which  a  wril  of  entry  may  be  maiDtatDed,  althauf;h  the 
tenant  may  show  oa  the  trial  that  he  held  by  lease  uodv 
one  without  title.     Dov>  v.  Plummer,  5  Shepley,  14. 

S.  (Dedaraiwns.)  Although  the  declamtiona  of  one  to  ppasea- 
sion  of  land  that  he  held  in  subordiDalion  to  the  legfd  title, 
made  afker  a  conveyance  of  all  his  claim  thereto,  cbdmI  affect 
the  rights  of  the  grantee,  yet  they  do  defeat  any  claidt^r  IJtIe 
acquired  by  the  grantor  himself,  prior  to  the  conveyance,  by 
disseizin.     Hamilton  v.  Paint,  5  Shepley,  219. 

SHIPPING.  {Liai&Ug  of  oumert.)  Where  a  vessel  ia  let  to  be 
employed  for  the  season  in  fishing,  to  one  who  is  to  be  master, 
and  is  to  victual  and  man  her,  and  is  to  pay  to  the  owners  for 
her  hire  a  certain  proportion  of  her  earnings,  and  is  to  take  his 
outfits  and  supplies  of  them  ;  the  owners  ar»  not  liable  during 
the  time  for  any  outfits  furnished  by  others  at  the  request  of  the 
master.    Hoiulon  v.  Darling,  4  Shepley,  413. 

SLANDER.  (Prating  matiee.)  in  an  action  of  slaader,  evidence 
of  words  of  a  similar  import  of  those  charged  io  th»  declaration, 
spoken  by  the  defendant  afterwards,  before  and  after  the  com- 
mencement of  the  action,  is  admissible  for  the  pntfiose  of  prov- 
ing malice.     Smih  v.  Wyman,  4  Shepley,  13.      ^ 

2.  {Proof  of  charge.)  In  an  action  of  slander,  the\  defendant 
cannot  give  evidence  of  any  other  crime  than  the  ohe  charged, 
either  in  bar  of  the  action,  or  in  mitigation  of  damages.  <Ridley 
V.  Perry,  4  Shepley,  21. 

SUBSTITUTION.  (Sureties.)  One  of  three  joint  sureties,  who 
paid  the  debt  to  their  common  creditor,  may  be  subrc^led  to 
the  rights  of  that  creditor  in  the  judgment  paid  by  him,  to  enable 
him  to  recover  contribution  from  the  other  two.  Croft  v.  Moore, 
9  Watts,  451. 

SURETY.  (Discharge  of.)  A  surety  is  entitled  to  have  bis 
contract  executed  according  to  its  terms ;  and  if  the  creditor 
beforo  the  day  of  payment  make  a  new  contract  without  the 
consent  of  the  surety,  whereby  he  gives  time,  and  disables 
himself  from  compelling  payment  at  the  day  by  a  suit  at  law, 
or  places  himself  in  such  position  that  the  debtor  can  in  equlqr 
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obtain  an  injunction  Bgaimt  bi>  proceeding}  the  ninty  it  di»- 

.  charged.     Latoitt  </.  Smmge^  4  Sbepley,  7S. 

S.  {Satne.)  If  the  contract  be  by  an  inBtniinetU  under  seat,  the 
■urety  may  be  diacharged  by  an  extensioa  of  the  time  of  pay- 
ment, or  df  perfonnance,  ij  a  writing  without  seaL     lb. 

9.  (Same.)  Yet  if  the  contract  eitending  the  time  be  witboot 
coDwaeralion,  it  ia  not  binding  upon  the  creditor,  and  the  aitre^ 
will  not  thrteby  be  diecbai^ed  from  his  liability.    Ih, 

4.  (Same.)  But  ■Qte  mere  delay  of  the  paily  to  enforce  payment 
at  the  time  or  in  ibe  manner  provided  in  tbe  contract  doet  not 
-  relea^  a  oarety ;  nor  will  (be  liability  of  the  aursty  be  dis- 
charged by  the  neglect  of  the  creditor  to  enforce  peyroeat  by  a 
niit  against  die  principal  oa  the  reqoest  of  the  surety.    lb. 

TBffftTn^  IN  OOMUIW.  {OiMr.)  Aa  between  tenants  in 
common,  a  legal  preiumptioa  of  ousler  arises  in  faror  of  one 
who  has  been  in  ibe  peaceable  and  eaclusira  perception  of  the 
profit  of  the  land  for  mora  than  twenty-one  yean.  Mdu^y 
V.  DoM«,  9  Watts,  868. 

TRUSTEES.  (Liability  of.)  Wbere  one  of  two  joint  triBtees, 
who  had  received  the  fund  cf  a  resldusry  estate  beqneatbed  to 
a  minor,  became  entbanassed  in  his  business,  and  pieced  in 
the  bands  of  his  o»-truBlee  securities  "  as  a  depoaite  fcr  moneys 
beltaiging  to  the  residuary  estate  "  used  by  him,  for  whi<^  his 
co-trustee  gave  him  a  receipt ;  and  afterwards  the  friends  of 
the  residuary  legatee  becoming  alarmed  applied  to  the  co-trus- 
tee, who  said  he  held  notes  sufficient  to  cover  the  whole  of  &e 
aatate,  *'  and  that  they  might  make  themselves  perfcctly  easy 
on  that  Kom ;"  whicfa  induced  them  to  pa;  no  further  aUe«itioD 
to  the  subject ;  and  subeequently  the  co-trustee,  who  had  re- 
ceived the  securities,  returned  tliem  to  bis  colleague,  who  real- 
iaed  the  amount  of  thera,  and  the  debt  was  lost  to  the  estate  in 
consequence  of  his  boakruptcy:  heh),  that  the  trustee  was 
chargeable  in  account  with  the  amount  of  Qte  deposited  securi- 
;  ties  surrendered  by  him,  together  with  interest  upon  Ibe  amount 
thereof,  fint  ded  Oct  in  g  UBrefrom  a  commission  of  five  percent. 
T  Snau't  titaU,  %  Ai^miaad,  4T0. 
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2.  {Same.)  Where  the  trustee  approprisled  the  amount  of  the  ' 
■ecurUiea  relumed  to  Itim  by  his  co-truatee,  together  with  other 
moneys  received  by  him,  belonging  to  the  trust  fund,  to  the 
purchase  of  lands  in  the  state  of  Ohio,  it  is  no  objeclion  to  the 
liability  of  the  co-trustee,  for  the  amoimt  of  the  Kcorities  lost 
through  his  negligence,  that  the  party  injured  made  no  attempt 

to  enforce  the  specific  lien  which  might  have  existed  against 
the  land  purchased  by  the  bankrupt  trustee.     Ib^ 

3.  {Same.)  Where  it  can  be  clearly  proved,  that  a  trustee  has 
used  his  trust  funds  in  the  purchase  of  lands  in  his  own  name 
and  for  bis  own  use,  chancery  will  raise  the  money  .OW.itf  the 
tand,  by  a  sale  of  the  whole,  or  auch  part  of  it  as  may  be  neces- 
sary  to  produce  the  sum  drawn  from  the  trust  fund.    lb. 

4.  {lUtvhing  Iruats)  arise  where  purchases  are  made  witl}  Ij^unds 
of  another,  in  the  name  of  the  purchaser,  for  the  use  of,  tha 
owner  of  the  money ;  and  equitable  liens  arise  in  cases  where 
it  can  be  clearly  shown  that  a  trustee  has  used  the  uuri  funds 
in  the  purchase  of  real  estate  for  his  own  use.     lb. 

5.  (Same.)  A  resulting  trust,  if  it  arise  at  all,  must  arise  at  the 
time  of  the  conveyance,  and  Is  a  pure,  unmixod  trust  of  the 
ownership  and  title  to  the  land  itself;  and  is  not  an  interest  in 
the  proceeds  of  the  land,  nor  a  lien  upon  it  as  security  for  an 
advance  or  other  demand,  nor  an  equity  or  right  to.  a  sum  of 
money  to  be  raised  out  of  the  land,  or  upon  the  security  of  it. 
lb. 

6.  {Purchase  from.)  The  maxim  eaveal  emptor  is  inapplicable  to 
a  purchaser  from  a  truslee,  but  he  may  set  up  a  want  of  con- 
sidemtion,  or  any  defect  of  title,  as  a  defence  to  an  action  for 
the  purchase-money,  which  he  might  set  up  to  an  action  on  a 
contract  of  sale  by  the  beneficial  owner ;  hence,  in  an  action 
by  an  assignee  in  trust  for  the  benefit  of  creditors,  to  recover 
the  price  of  a  tract  of  land  held  by  the  insolvent  assignor  unJifc-' 
articles  of  agreement  only,  the  defendant  is  entitled  to  defalcal* 
in  proportion  to  the  pure  base -money  due  hf  the  assignor  on  th»-  ' 
krticlea.    Adams  t.  HimeSy  9  Watts,  805. 

TRUST.     {Pai/ment  of  purchase  maneg.)    Where  one  contraOM 
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for  th«  cooreTaiice  of  land  to  h.iin  on  hie  paj^ing  certain  sums  at 
specified  times,  a  resulting  tniat  is  not  crested  by  bis  paying  a 
pert  of  the  purchase  money.     Conner  v.  Z<ewu,  4  Shepley, 

sea. 

USURY.  (So/e  of  noU.)  The  sole  of  a  negotiable  note,  free 
trom  usury  vlien  msde,  at  a  greaterdiacount  than  legal  interest, 
is  nt>l  conclusive  evidence  of  usury,  although  the  par^  making 
the  sale  is  uoconditionalty  liable  by  his  endorsement.  Fanur 
T.  Seteall^  4  Shepley,  456. 

VENDORS  AND  PURCHASERS.  (Vetting  of  property.)  Where 
an  eleotion  is  given  to  the  party  receiving  a  chattel  to  return  it, 
or  to  pay  a  sum  of  money,  by  a  given  day,  the  property  in  the 
chattel  immediately  vests  in  him.  BunoeU  v.  BidcneH,  b  Sbep- 
ley,  344. 

9.  ( Same.)  Where  the  owner  of  a  cow  delivered  her  to  another, 
on  his  promise  to  pay  a  certain  sum  of  money  therefor  by  a 
given  day,  or  to  return  the  cow  and  p^  a  lesser  sum  for  the 
use  thereof,  the  property  in  the  cow  immediately  passed  from 
the  former  to  ibe  latter,    lb. 

WAGER.  {Not  reeoverabh.)  An  action  cannot  be  maintained 
in  Pennsylvania  to  recover  a  sum  of  money  alleged  to  have 
been  lost  by  the  defendant  to  the  plaintiff  upon  a  wager  or  beL 
Edgell  V.  HTLaughtin,  6  Wharton,  176. 

WARRANT.  (Sums  name.)  A  plaintiff  could  not  maintain 
ejectment  for  a  tract  of  uncultivated  land  merely  because  his 
name  is  the  sante  as  that  used  in  the  warrant ;  be  must  be  iden- 
tified by  evidence  of  his  having  paid  for  the  warrant,  or  piocuied 
the  survey  to  be  made,  or  paid  the  puichase-money : — and  if  it 
appear  that  another  person  paid  the  purchase-money  and  pro- 
cured and  paid  for  the  survey,  the  name  will  not  give  title  against 
the  purchaser  who  boaght  and  paid  for  the  land,  even  if  the 
plaiatiff  show  that  be  wrote  the  appIioatic»i.  Wolf  v.  CMdn-d, 
■:     9  Watts,  544. 

WARRANTY.  {TJnfounded  affirmation.)  No  implied  warranty 
arises  from  an  unfounded  affirmation  of  soundness  in  Ibe  sale 
of  a  chattel ;  but  for  a  deceitful  representation  of  it,  the  remedy 
is  by  an  action  ex  delicto.   STFarland  v.  Neionum,  9  Walla,  56. 
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2.  {Same.)  A  naked  affirmatioa  is  not  itself  an  express  warmnty, 
nor  evidence  of  it ;  and  though  it  may,  in  connection  with  other 
circumstances,  be  competent  to  show  that  the  render  had  agreed 
to  be  responsible  for  the  truth  of  it,  yet  the  effect  of  oral  ivoTds 
in  constituting  an  express  warranty,  is  determinable  not  by  Aie 
court  but  by  the  jury.    lb. 

WITNESS.  (Wife.)  A  wife  cannot  be  a  witness  in  n  case 
where  a  joint  charge  is  jointly  tried  against  htr  husband  and 
others ;  yet  if  they  are  separately  tried,  she  ie  a  competent 
witness  for  the  other  co-defendants ;  and  to  givo  them  the  ben- 
efit of  her  testimony,  separate  trials  will  be  awarded  Ihem  by 
the  court,  in  all  cases  except  that  of  a  criminal  conspiracy. 
Commomoealth  v.  Manson,  and  another,  2  Ashmead,  31. 

2.  ( Vettdor  of  land.)  A  vendor  of  land  released  from  his  cove- 
nants OS  to  title  is  a  competent  witness  for  the  vendee  tn  an 
ejectment  against  a  third  person  for  part  of  the  property  sold. 
Summers  v.  Wallace,  9  Watts,  166. 

3.  (Partner.)  In  an  action  of  debt  upon  a  lease,  a  partner  of  the 
defendant  in  the  business  carried  on  with  the  demiaed  premises, 
although  not  a  party  to  the  iastrument,  ia  incompetent  as  a  wit- 
ness.    Lomit  V.  Ruetter,  9  Watts,  616. 
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CRITICAL  NOTICES. 


1.  — TV'  LouUiana  Law  Journal,  deeoted  to  the  Viatrii  and 
Practice  of  the  Lots.  Edited  by  Gostavqs  Schmidt,  Counaellor 
at  Law.  Vol.  1.  No.  1.  May,  and  No.  S.  August,  1B41. 
Published  quarterly  by  E.  Johns  &  Co.,  New  Orieans,  IB4I. 

lit  OUT  last  nomber,  we  expressed  a  hope  that  this  young  law 
periodical  might  liya  to  grow  up  ;  and  the  appearance  of  the 
second  number,  at  its  regular  time  of  publicaiioo,  gircs  some 
assunmce,  at  least,  that  we  shall  not  be  disappointed.  Before 
noticing  the  conteata  of  these  two  numbers,  we  beg  leave  to  suggest 
to  our  cotemporary,  instead  of  the  perpetual  nibrick  of  the 
"  Louisiana  Law  Journal,"  to  place  a  running  title  referring  to  the 
subject  treated  of  at  the  head  of  the  page,  by  which  one  would  be 
able  to  took  at  any  particular  article  without  turning  orer  the  whole 
work.  The  first  number  contains  the  editor's  address  lo  the  public, 
ft  history  of  the  jurisprudence  of  Louisiana,  reviews  of  Sarigny^s 
treatise  on  Possession,  and  Story's  Conflict  of  Laws, — re- 
niniaitences  of  the  late  chief  justice  Marshall,  —  celebrated 
criminal  trials  ia  France,  Scotland,  and  Spain, — reform  of  the 
Ifiw  ia&ussia, — decisions  of  the  Supreme  Court  of  Louinana, — 
and  tj)e  vial  of  William  H.  Williams.  The  second  number  con> 
tains  tl>«  ordivances  of  O'Reilly, — speech  of  the  attorney  general 
in  WiUlams*s  case, —  articles  on  the  necessity  of  a  criminal  court 
of  appeals,  and  on  the  Batture  question, —  decisions  of  the  supreme 
and  commercial  courts,  — law  notices, —  and  letters  to  the  editor 
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rrom  judge  Story  and  cbBDcellor  Keat  (vhich,  we  imagine,  the 
learned  writers  could  hardly  have  intended  for  publication.) 

We  are  much  pleased  with  the  undertaking  of  this  penodlcal, 
and  congratulate  our  professional  hrethren,  throughout  the  union, 
on  the  facilities  which  it  will  afibrd  them  for  becoming  acquainted 
with  the  peculiarities  of  the  jurisprudence  of  a  state,  with-  which 
almost  every  slate  in  the  union  has  business  relations  of  «nore  or 
less  importance.  The  work  is  ably  conducted,  though,  in  addition 
to  the  defect  already  noticed,  we  could  point  out  others  of  a 
similar,  and  some  of  a  grarer  character.  We  observe,  Ipr  ex- 
ample,  that  both  the  numbers  before  us  belong  to  the  first  volume, 
but  they  are  not  paged  continuously,  as  they  should  be  to  form 
one  volume,  but  independently  ;  so  that  in  referring  to  them 
hereafter,  we  must  not  only  mention  the  volume  and  .-p^gje  but 
add  also  the  number.  These  little  things,  though,  they  do  not 
belong  to  the  "weightier  matteia  of  the  law,"  are  not  without 
their  importance.  We  wish  our  cotemporary  all  the  success, 
which  BO  laudable  an  undertaking  deserves. 

2.  — ■  JTeporU  of  Casta  at  Ltao  and  in  Equity,  argued  and  de- 
termined in  the  Sttprme  Court  of  Alabama,  during  1840.  By 
the  Judges  of  the  Court.  Volume  I.  NewSeriea.  Tuscaloosa: 
1841. 

Hitherto  the  decisions  of  the  supreme  court  of  Alabama  have 
been  published  by  a  state  reporter,  an  office  which  seems  to  have 
been  continued  dawn  to  and  including  the  year  1839,  with  which 
Mr.  Porter  closes  his  ninth  volume.  The  cases  for  the  year 
1840,  contained  in  the  volume  before  us,  appear  as  the  first  vol- 
ume of  a  new  series  of  Alabama  Reports,  reporivd  by  the  judges 
of  the  Supreme  Court.  But  why  this  change  has  been  laarfe,  or 
by  what  means,  neither  Mr.  Porter  in  his  closing  voIuum,  aior  iti^ 
judges  in  the  commencement  of  their  new  series,  hsve  seen  (it  to 
inform  us.  This  !s  a  sort  of  neglect,  which  we  hafe  had  bo 
frequent  occasion  to  observe,  Uiat  wo  are  almost  ready  to  lay  »* 
down  as  a  general  principle,  that  reporters  and  revisers  of  statute* 
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are  wholljr  unable  to  write  prefaees.  In  the  preseDt  case,  a>  on 
maay  former  occasions,  we  should  like  to  know  the  why  and  tbe 
wharefore  of  the  change  to  which  we  have  alluded. 

Notwithstanding  the  substitution  of  the  judges  for  our  old  friend 
Mr.  Porter,  we  do  not  perceive  any  change  for  the  worse,  either 
in  the  character  of  the  cases  or  the  manner  in  which  tbey  are  n- 
ported,4B  reference  to  both  which  particulars,  we  have,  heretofore, 
sod  on  imre  than  one  occasion,  expressed  our  favorable  opinion. 

8.  —  OpinioM  of  the  Altomes*  General  of  the  ThiUdStaUt,from 
the  eommeneetnent  of  the  GovemmeiU  dmm  to  thefrtt  of  Marck, 
lEttl.  Public  Documents  of  the  26th  Cdbgress,  2d  Session. 
House  of  Representatives,  No.  123. 

Id  order  to  render  this  volume  of  opinions  as  valuable  as  it  was 
probably  expected  to  be,  when  the  preparation  of  it  was  directed 
by  congress,  each  of  tbe  opinions  should  have  been  accompanied, 
when  necessary,  by  a  short  slatemenl  of  ihe  facts  or  case  to  which 
it  refers ;  as  it  is,  however,  it  is  a  most  valuable  and  interesting 
colleciion  of  authorities  on  points,  which,  from  their  very  nature, 
are  not  likely  to  arise  in  the  courts,  but  which  are  Devertbeless 
of  gieet  importance  to  the  public.  This  volume  may  be  regarded 
OS  the  first  contribution  to  that  branchof  our  jurisprudence,  which, 
in  France,  is  designated  by  tbe  term  "  administrative  law." 

4. —  The  Laa  Magtaine :  or  Quarterly  Review  of  Jvritpndenoe. 
No.  LIV.    November,  1841.    London:  Sanders  Ai  Benniog. 

This  is  an  uncommonly  interesting  number  of  a  joamnl,  to 
which  we  have  before  end  often  acknowledged  our  obligations. 
Ft  has  arrested  our  attention,  however,  at  tbe  present  time,  as  it 
contains  a  review  of  our  translation  of  professor  Mittennaier'a 
article  on  the  effect  of  drunkenness  upon  criminal  respoosibilitf, 
published  ia  a  late  number  of  the  Jurist  and  also  as  a  pamphlet. 
Our  traoslatioi),  it  seems,  has  been  reprinted  in  the  Law  Series  of 
the  "  Cabinet  Library  of  Scare*  and  CelebnOad  Tract*,"  published 
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at  Ediobui^,  and,  for  aught  that  appears  in  the  title,  as  (pven  in 
the  Law  Magazine,  without  the  slightest  acknowledgment  of  tho 
source  from  whence  it  was  taken.  The  reviewer  speaks  of  the 
work  aa  "  an  ingenioua  essay  on  a  curious  question  by  a  remarka- 
ble man,"  but,  as  might  be  expected,  he  docs  not  agree  with  th« 
author  in  all  his  views. 

5.  —  Case  of  Bates  and  Himes  against  the  Bank  of  tlttt  Stale  of 
Alaiama,  in  the  Supreme  Court  of  Alabama.    June  le^m,  1841. 

We  have  been  very  politely  furniahed  with  acarefuHy  prepared 
report  of  this  case,  published  in  advance  of  the  volume  for  the 
current  year ;  and  we  regret  that  it  is  not  in  our  power  to  give  any 
thing  more  than  an  exceedingly  brief  notice  of  it. 

By  the  charter  of  the  bank  of  the  state  of  Alabama,  it  was  for- 
bidden *'  to  purchase  or  discount  any  draft  or  bill  of  exchange  for  a 
larger  sum  than  five  thousand  dollars,"  and  also  "  to  deal  in  articles 
of  goods,  wares,  or  merchandise,  in  any  manner  whatever,"  un> 
less  to  secure  a  debt  due  to  the  bank  in  its  regular  business 
transactions ;  and  on  these  two  prohibitions  arose  the  principal 
questions  in  the  case.  The  circumstances  which  gave 
are  slated  in  the  following  extract  from  justice  Ormond'i 

"  In  the  earif  part  of  the  year  1837,  owing  to  the  convulsiot 
xaerce,  and  other  causes,  there  was  a  general  Bnapenaion  of  e 
menisby  the  banks  of  the  different  stales;  and,  by  the  sudden  w 
of  the  aeeustotDEd  supply,  commerce  languished,  and  great  dii 
vaded  the  entire  cocnmunity.    As  a  necessary  consequence  of 
of  things,  confidence  was  lost,  and  the  bank,  though  willing 
iis  Bccuiioroed  course,  cootd  not  do  so  without  the  risk  of  iiicr< 
amount  of  indebtedness  to  the  bank,  which  was  already  too  great.    In 
addition,  by  the  act  of  the  called  session  of  1837,  the  banks  of  the  Hate 
were  reqaired  to  replenish  their  vaolts  with  specie.    During  the  exist- 
ence of  this  state  of  things,  the  bank  adopted  and  promulgated  the 
'  rules  and  regulations '  now  under  consideration.     The  preamble  states, 
''  that  ihfl  board  of  directors  being  desirous  of  placing  the  baak  in  a  situ- 
ation to  restime  specie  payments  as  early  bb  possible,  and  to  maintain  the 
«hai«eteT  and  valtie  of  its  paper,  and  to  accomplish  those  important  and 
-dasiiKble  objecta,  mast  be  provided  with  a  suitable  proportion  of  specie 
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and  exeliaDge  fund*,  will  mike  adraDces  on  coiloo  uodct  the  foUowing 
rules  aod  r^nlaiioDS.' 

"  Here  the  object  and  purpose  isdistinctly  iiaied.but  however  laodable 
the  eod  might  br,  it  will  not  juslirr  the  ok  of  aalawful  meaoa.  It  is 
Blated  tbuJhe  bank  would  '  make  adraoces  on  colton,'  and  ihii  eipm- 
^  aio^  was  laid  bold  of  as  showing  the  cbaracteT  of  the  transaciiao ;  but 
,  it  is  obrion*  thu  the  bank  could  not,  by  affixing  a  particular  name  to  it, 
alter  its  cbaracter.  This  instniment  like  all  others  must  be  coosidetcd 
altogether  to  arrive  at  iu  meaniDg,  and  it  is  expressljr  suted  in  tht  pre- 
amble, thai  the  '  advance '  will  be  made  under  '  the  following  rule*  and 
regulations ; '  to  them  therefore  we  must  look  to  ascertain  its  tme  intent 
and  meaning. 

'*The  sum  of  these  *  articles'  is,  that  any  person  having  coKoo  in 
possession  might  have  it  valued,  and  upon  its  delivery  10  the  agent  of 
the  bank,  teeeive  an  advance  thereon,  not  10  exceed  twenty-five  per  cent 
i^Ktve  the  actual  value ;  aod  should  thereupon  give  his  bill  for  the  amount 
received,  payable  io  oioe  months,  with  two  good  endorsera.  The  cottoo 
BO  received  by  the  bank  was  to  be  shipped  by  it,  at  the  risk  and  ejrpenae 
of  the  owner,  who  had  the  right  to  limit  the  price  and  lime  for  and  at 
which  (he  cotton  shoold  be  sold  ;  but  this  power  ceased  at  the  expiration 
of  four  months  from  the  time  of  the  arrival  of  the  cotton  in  a  foreign 
port  Upon  its  sale,  the  net  proceeds  were  to  be  placed  to  the  credit  of 
the  bill,  with  interest  at  six  per  cent,  per  annum ;  the  excess,  if  noy,  to 
be  paid  by  the  bank  to  the  shipper,  who  was  also  to  be  entitled  to  the 
benefit  of  all  difference  of  exchange,  when  the  cotioD  was  sold  in  a 
foreign  port,  except  one  per  cent,  which  the  bank  was  allowed  to  retain. 
The  bank  to  be  accouoiable  for  no  losses  but  those  arisingf  from  the 
misconduct  or  mismanagement  of  their  agents.  In  the  event  the  pro* 
ceeds  of  the  cotton  did  not  pay  the  bill,  the  bank  agreed  to  take  for  the 
deficiency  a  good  bill  on  New  York,  not  having  longer  to  ran  \hai^  the 
fifteenth  of  February  thereafter,  if  offered  twenty  days  before  the  first 
bill  fell  due." 

In  purauaiu:e  of  an  arrangement  with  the  bank,  of  the  kind 
above  deicribed,  Bates  ond  Himea  delivered  to  iU  agent  in  Mobile 
one  fliousand  and  twenty-two  bales  of  colton,  and,  on  the  credit  of 
it,  obtained  an  advance  of  sevenly-nioe  thousand  six  hundred  and 
thirty-two  dollars  and  seventy-five  cents,  for  which  they  drew  six* 
teen  bills  of  exchange  of  five  thousand  dollars  each.  The  simple 
■tatement  of  the  wnole  transaction  seems  to  be,  that  the  bank  dis- 
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counted  ibleeD  bills  of  exchange,  each  for  the  sum  of  five  lhou< 
wad  dollars,  of  the  same  dale  and  having  the  SBine  time  tomn, 
with  the  collaterai  security  of  a  shipmeDt  of  cotton.  Aa-aciiun 
having  been  brought  by  the  bank  and  Judgment  ractneipd  tborehi 
on  one  of  these  bills,  against  Bates  and  Himea,  the  drawees,  lh'«, 
case  was  then  removed  by  the  defendants  to  the  supreme  court  by- 
n.  writ  of  error.  Two  questions  were  made,  namely :  1,  whether 
the  prohibition  to  purchase  bills  of  exchange  for  a  lai^er  sum  than 
five  thousand  dollars  was  infringed  by  the  negotiating  of  the  six- 
teen  bills  in  this  case  amounting  in  the  whole  to  eighty  thousand 
dollars;  and,S,  whether  the  delivery  of  the  cotlot)  to  the  bonk  for 
the  purpose  above  staled  was  a  dealing  therein  contrary  to  the  pro> 
vision  of  the  charter.  These  questions  were,  of  coune,  raised  by 
the  defendsnls,  as  a  defence  to  the  action  ;  but  a  further  quesiteti 
yfOB  made  by  the  court,  namely,  whether,  supposing  the  bank  to  ' 
have  infringed  its  charter,  in  these  particulars,  the  defendants  could 
take  advantage  of  it  as  a  defence.  The  supreme  court  decided 
the  first  question  in  the  affirmative,  and  the  second  in  the  negative, 
(justice  Goldlhwaile  disBeuting),  but  they  also  held,  that  both  the 
charter  provisions  were  directory  merely,  and  could  not  be  taken 
advantage  of  by  a  party  to  a  transactioo  infringing  them.  We 
should  be  glad  to  present  these  able  opinions  to  our  readers,  at 
length,  if  our  limits  would  permit ;  but,  as  it  is,  we  can  do  no 
more  than  express  out  entire  concurrence  in  the  judgment  of  the 
court. 

6.  < —  4  JHgut  of  ihe  penal  haw  of  the  State  of  Louititma, 
saaJyticdUp  arranged.  By  M.  H.  Bobiusoh,  Attorney  at  Ijiw. 
New  Orleans :  Published  for  the  author,  1841. 

The  crimina]  code  of  Jjouisiana  will  ^vays  hare  a  pMu1i«r  io- 
tamti  both  for  those  who  are  concerned  in  the  reform  of  thtf  I*w, 
and  for  the  legal  profession,  in  genera),  from  the  eireumslaiiae  of 
its  having  been  the  occasion  of  the  preparation  of  Mr.  Livingston's 
celebrated  work,  the  fame  of  which  has  gone  abroad  into  all  lands. 
Many  peisons,  indeed,  suppose  that  his  system  of  criminal  law 
was  adopted  by  the  state,  and  is  now  the  law  of  fjouisMna ;  but. 
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this  is  R  great  mistsktt.  At  the  lime  Mr.  Liringnion  made  his  re- 
port, the  ■late  wu  in  do  condition  to  put  his  system  into  operalioD, 
even  if  ii  \mA  met  wilh  univereal  fuvor  (which  it  was  Tar  from  re- 
ceiving) ;  Hiknnuch  as  it  was  wholly  predicated  upon  and  calcu- 
lated fnr  penitenliary  puoiahmenis,  which  the  stale  had  then  no 
•Impropriate  means  of  inflicting.  The  penal  code  of  Louisiana 
did  not,  therefore,  gain  any  thing,  as  the  direct  result  of  Mr.  Li*- 
iufrtcm'i  labors  ;  which,  in  fact,  seem  to  be  appreciated  every 
where  else  better  than  in  Louisiana.  Nor  does  it  seem  to  have 
derived  ^d;  indirect  advantage  from  these  labors,  in  the  way  of 
•uggeetioDS  fiw  future  legislative  proTisions.  From  the  slalemenl 
of  Mr.  Robinson,  in  his  preface,  the  criminal  law  of  Louisiana 
appears  to  have  grown  up  in  the  same  manner,  and  to  be  now  in 
B  similar  condidon,  with  that  of  the  other  slates  of  the  union. 

>"  The  want  of  some  convenient  arrangement  of  the  penal  laws  of  the 
state,  has  been  generally  fell.  No  tevisioa  of  the  laws  baTiog  ever  been 
made,  it  hat  become  not  a  little  difficult  Id  ascertain,  among  ihe  mass  o( 
statutes  that  have  accnmulated  since  the  oTganizaiion  of  the  territotiat 
government,  what  portion  still  retains  the  force  of  law.  The  embarrass- 
ment resulting  from  this  state  of  things,  seems  not  to  haTe  been  confined 
to  those  engaged  in  the  Bdmioistralion  of  the  law.  1 
different  acts,  of  provisions  often  ideniiea],  and  the  oec 
of  special  statutes  for  cases  already  embraced  in  some  general  provision 
of  the  law,  prove,  that  eveo  those  intrusted  with  the  business  of  legis- 
lation, have  not  always  been  aware  of  the  existence  of  laws  (o  be  found 
in  the  statute  book,  and  still  in  full  force. 

"  The  digest  of  the  laws  published  under  the  authority  of  the  legisla- 
ture in  the  year  1828,  was  prepared  without  any  attempt  at  a  general 
revision.  Nor  was  any  effort  made  in  that  corapilation,  to  separate  the 
penal  code  from  the  mass  of  general  and  private  acts,  thoogh  the  atten- 
tion of  ihe  legislaiora  appears  to  have  been  turned  to  the  importance  of 
■ucb  Mi  arrangement  as  early  as  the  year  1821,  when  aa  act  was  passed 
under  which  the  late  Hr.  Livingston  was  employed  to  prepare  a  code  of 
criminal  law  for  the  consideration  of  the  general  assembly.  The  jtrojtt 
reported  by  that  eminent  lawyer  did  not  receive  the  sanction  of  the 
legislatnre." 

Mr.  Bobinson  has  divided  his  work  into  two  books,  viz. :  First, 
Ofiha  Natwt  md  Fmithmenl  of  Ofencet,  cootaiwng  oina  chap- 
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ten,  1,  or  crimes  and  misdemeanors  ;  2,  Of  accessaries ;  3,  Of* 
Tenccs  against  llic  government;  4,  OfTences  against  public  jnitlce ; 
5,  Offences  against  the  public  peace  ;  6,  OffeDces  agMnst  puUic. 
trade;  7,  Ofleuces  against  the  public  police  or  economy ;  6,  Of- 
fences  against  the  persons  of  individuals  ;  and  9,  Offences  against 
llie  habiiBlions  and  properly  of  individuals  ;  and,  Second,  Of.tjut-' 
Means  of  preventing  and  punishing  Offences,  also  containing  nino 
chapters,  1,  Of  the  means  of  preventing  offences;  2,  Courts jaf 
criminal  jurisdiction  and  subordinale  officers;  3,  Summary  judg- 
ments ;  4,  Arrest,  commitment,  anij  bail ;  5,  Of  tha  sere  nil  modes 
of  prosecution  ;  6,  Of  arraignment ;  7,  Trial  and  eonvjction  ;  8, 
Judgment  and  its  consequences ;  and,  9,  Reprieve,  pardon,  and ' 
execution.    The  index  is  very  full  and  complete. 

Ti)is  digest,  so  far  as  we  are  able  to  judge  of  it,  seems  to  l>a' 
well  and  faithfully  executed  ;  and  cannot  fail  to  be  of  groat  puUjc  ' 
utility  in  Louisiana. 

7.  —  Reporti  of  Cases  delermined  in  the  Supreme  Judicial  Court 
of  the  State  of  Maine.  By  John  Shbflet,  Counsellor  at  haw. 
Volume  V.  (Maine  Reports,  volume  xvii).  Hallowell :  Gla-'-- 
Masters  and  Smith  :  1841. 

Less  than  a  year  ago,  we  had  occasion  to  notice  Mr.  Shep 
fourth  volume,  and,  at  the  same  timo,  to  allude  to  his  loss  ol 
ofiice  of  reporter,  by  the  fortune  of  (political)  war.  Since  t 
the  fortune  of  war  has  changed,  and  Mr.  Shepley's  political  fri 
being  now  in  power,  in  Maine,  we  suppose  we  may  consider 
ns  good  as  restored  to  office.  But,  in  the  meantime,  his  succi 
must  have  got  some  materials  for  a  volume,  though  probabi] 
many  decisions,  and  what  is  to  become  of  them  ?  Is  eacl 
porter  to  conclude  the  cases  begUQ  by  him?  or  is  he  to  turn 
the  unfinished  ones  to  his  successor?  or  are  they  to  become 
reporters,  for  a  certain  period  ? 

What  noDsense  it  is,  to  make  the  office  of  reporter  a  pol 
one,  dependent  upon  the  ballots  cast  for  a  wholly  different  ol 
We  sincerely  hope  that  when  the  whigs  next  come  into  powe 
Mains,  they  will  set  a  good  example  and  continue  the  reporb 
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office,  if  be  is  a  good  officer,  although  be  any  bappen  to  belong  to 
the  ptfly  of  their  political  oppooenta.  This  is  the  oaiy  way  bj 
which  tbey  can  destroy  the  strength  of  the  bad  precedent,  estab- 
'  lisfaed  by  the  other  party,  Id  the  removal  of  Mr.  Gieenleaf.  This 
never-ending  change  in  the  office  of  reporter,  (no  less  than  five 
peraoDs  have  held  the  office  in  twenty  years),  is  about  as  sensible 
and  judicious,  ea  would  be  the  employment,  in  succession,  of  as 
many  different  tailors,  to  work  upon  the  same  garment,  or  of  as 
many  different  architects,  upon  the  same  edifice.  We  have  no 
doubt,  that,  to  this  cause,  in  part,  must  be  ascribed  the  falling  off 
of  the  Maine  cases,  in  value  and  importance,  and  tbe  greatly 
diminished  interest,  with  which  they  are  received  by  the  profe^ 
sion,  in  other  states. 

■&.':—  Commatlariei  on  iht  Law  of  Partnership,  as  a  Branch  of 
^Commercial  and  Maritime  Jurisprudence,  with  occasional  Ilba- 

tratioTu  from  the  Civil  and  Foreign  Law.     By  Joseph  Stobt, 

LL.D.     Boston  :  C.  C.  Little  &.  J.  Brawn. 

Though  we  have  not  had  an  opportunity  to  peruse  this  new 
work  from  the  prolific  brain  and  rapid  pen  of  the  most  indelati* 
gable  and  successful  writer  of  law  books,  now  living,  we  have  no 
hesitation  in  saying,  that  it  will  fully  sustain  the  alrendy  established 
reputation  of  its  author,  and  be  of  very  great  utility  not  merely  to 
lawyers  and  judges,  but  to  all  who  are  engaged  in  commerciaJ 
pursuits. 

Chancellor  Kent,  in  a  letter  to  the  editor  of  the  Louisiana  Law 
Journal,  dated  July  31,  1841  (on  which  day  the  venerable  writer 
attained  the  age  of  seventy-eight)  bears  the  following  testimony  to 
the  merits  of  Mr.  Justice  Story  and  his  works  : 

"  I  think  all  the  treatises  of  my  friend  Story  are,  upon  the  whole,  the 
most  finished  and  perfect  of  their  kind,  to  be  met  with  in  soy  language, 
foreign  or  domestic,  anil,  for  learning,  industry,  and  talent,  be  is  the 
most  extraordinary  jurist  of  tbe  age." 

However  we  might  differ,  in  some  particulars,  from  the  first  pirt 
of  this  judgment,  we  heartily  concur  in  the  second.  In  our  opin- 
ion, and  to  the  honor  of  our  country  be  it  spoken,  Mr.  Justice 
Story,  "  for  learning,  industry,  and  talent,  is  the  most  extraordi- 
nary jurist  of  the  age." 
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W.  <Ss  A.  Gould,  &  Co. 

Reports  of  Cases  adjudged  in  the  Courts  of  Common  Pleas, 
Quarter  Sessions,  Oyer  and  Terminer,  and  Orphans  Court  of  the 
first  Judicial  District  of  Pennsylvania,  with  notes  and  references. 
By  John  W.  Ashmead.  Vol.  II.  Philadelphia  :  T.  &  J.  W. 
Johnson. 

[We  have  inirrted  in  oar  dlgetl  eome  of  the  most  importaat  dtciiioni  coa- 
Isined  in  thi>  *oltiine  J 

The  trial  of  Alexander  McLcod  for  the  murder  of  Amos  Durfea 
at  the  burning  and  destruction  of  iho  Steamboat  Caroline  by  the 
Canadians,  Dec.  29lh,  1637.  Reported  by  Marcus  T.  C.  Gotdd, 
assisted  by  H.  Fowler.     New  York  :  Gould  Banks  &  Co. 

Reports  of  Cases  argued  and  determined  in  the  Supreme 
Judicial  Court  of  Massachusetts.  By  Theron  Metcalf.  Vol.  U. 
Part  1.  ■' 
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Points  in  the  Low  of  Discovery.  By  James  Wigram,  Esq. 
one  of  her  Mujesly's  Counsel.  First  AmericiiD  from  ihe  second 
Liondon  edition,  wiih  noiea  aiid  references  to  American  Cases,  by 
a  member  of  the  Boston  Bar.  Boston  :  Charles  C.  Little  &  Jumea 
Brown. 

Reports  of  Cases  argued  nnd  determined  in  ihe  Supreme  Court 
of  the  Slote  of  Illinois.  By  J.  Young  Scdmnton,  counsellor  at  law. 
Volumes  I.  &  II.  Philadelphia :  Kay  Si  Brother,  Boston  :  Little 
it  Brown.    Chicago :  Gale  &  Burley. 
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By  Charles  C.  Little  ^  James  Brown. 

Reports  of  Cases  Brgiied  and  determined  in  the  Supreme 
Judicial  Court  of  Massachusetts.  By  Octaoius  Pickering,  Couff- 
sellor  at  Law.     Vol.  XXIIl. 

Commentaries  on  the  Law  of  Evidence.  By  Simon  Greenleaf, 
LL.  D.  Royall  Professor  of  Law  in  Harvard  University,  1  vol* 
ume,  Svo. 

By  T.  tp  J.  W.  Johnson. 

Slarkie  on  Evidence,  from  a  new  London  EiJilion,  greatly 
enlarged  by  the  author,  with  the  American  notes  from  the  last 
edition  and  new  nolcs  and  references. 

Harrison's  Digest,  volumo  4,  bringing  the  decisions  of  the 
English  Courts  down  to  the  year  1840. 

English  Common  Law  Reports,  volume  3S,  containing  cases 
for  1841.  In  this  volume,  the  publication  of  the  English 
Bankruptcy  Cases,  which  the  publishers  intend  hereafter  to  in- 
elude  in  their  aeries,  will  be  commenced.  They  will  also  be  sold 
separately. 


TO  OUR  READERS. 

Id  cmseqnence  of  tbe  Dambetuid  liieuf  the  srtlcles  in  the  first  put  of  the 
present  namber,  md  the  necenitj  of  furnishing  our  resden  with  the  niusi 
aaionntof  new  eaaei,  we  hive  l>een  obliged  to  oroit  entirely  some  of  tbe  ollwr 
depsTtmeDts  of  oar  jonmiL  Wc  hope,  bowcTer,  tfa&t  the  vslnc  of  whst  we 
have  fiven  will  compenssta  for  its  wsnt  of  vsriety. 
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Americu  CrimiiuJ  Triili,  bj  ChuidleT,  963 ;  t«vinw  «f,  417-433. 

Barruter,  Hk,  eharulet  of,  366-393. 
^Batburat,  Imd  ctatnoellot,  lift  of,  S6S-S81I. 

Sotlind,  Bit  WillUm,  aketch  of,  I II,  113. 

Camden,  lord,  life  of,  1-3T. 

Cuoline,  buroinK  of  tbe,  rigbts  of  (be  United  Sulea  io  MlttioD  to  Ibc,  341-^66. 

Cluke'B  RapoTli,  review  of,  52-55. 

Codification,  113-U4 ;  263-329. 

Critical  Nolieea :  —  Alabama  Report*,  403  ;  Attorney  GeneraJ  Opinlooa, 
404  1  Bank  of  Alabams,  Can  of,  495 ;  Harrard  UoWenilr,  CalaJogiw  of 
the  Uw  Library  of,  254  ;  Hilliard'a  Law  of  Bale,  IKS;  Uw  Maguioe, 
4!H  :  Louiiiana  Uw  Journal,  402;  LoniiiiaDa,  Penal  Law  of,  497;  Bbeptey'a 
Rpporta,  499;  Story  on  Parliienhip,  600;  Walker's  Argoment,  254 ;  Wil- 
eoi'i  (Ohio)  Reporti,  2G1. 

Dawn,  can  of  the,  S16-23G. 

DiviaioD  of  Eilatea,  Influenee  of,  on  the  diftribution  of  properly,  SS-llA 

Hoffinan'i  Reporti,  review  of,  49-S2. 

H'Leod,  Caar,  337-354 ;  rigbts  of  Great  Britain  relatire  to'  tbe  afikir  of,  341-366 

Madiaoa  Papen,  re?iew  of,  393-416. 

Majbarr;  v.  Brien,  caae  of,  311-316. 

N«W  York  judieiarjr  ayiiem,  3S.^. 

ftrtnenbip  pmpettj,  taking  of  in  ezecnlion,  56-85. 

Slara  trade,  international  law  of,  330-341. 
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